

EAST INDIA COMPANY, 


WL PLAINED IX 

A COURSE OF LECTURES DELIVERED 

% 

HTf 

JOHN BRUCE NORTON, ESO- ; 

H AR itig XE a- AT* L a w t 

(Late Professor of Law at tht Madra* Pmidouy C<tUe$*.J 

mis 

L' n .j ' ' 

•'■ /;♦ ■ 

11 *' judges and sage* of tkc Leiw nave laid it down that thero U but oxe Gekkra.l bvlk 

oi? kVupe^cek the best that the nature of the cast will admit/* 

Per Lojd Hardwick*, Cli, in OtnyehunU v. Barker } X Atk. 40. 


I 

The Copyright and right of iraadatiou of ibU Work f«ienodr 


MADRAS : 

PRINTED BY PEAROAH AND CO. 



kTKEJLffiUW VRBIS, MQUftt ROAT>- 

1858, 







<SL 


TO THU HONORABLE 

WILLIAM AMBROSE MOREHEAIJ, ESQ , 

CHIEF JUDGE OF THE STTDDBE AND TOOTDAREE CODEC OF HADJUS, 

THE WHOLE OF WHOSE JUDICIAL CAREER 

HAS BEEN YIJEWKD BY THU PROFESSION AND THE PUBLIC 
WITH SUCH DEEP RESPECT, 

THIS ATTEMPT TO FACILITATE THE LABORS 
OF LAW STUDENTS, 

AHD 

OF ALL EMPLOYED IN THE ADMINISTRATION OF JUSTICE, 

IN THE BAST INDIA COMPANY ? 3 COURTS, 

IS RESPECTFULLY DEDICATED 



BY THE AUTHOR, 


I have always maintained that a familiarity with the princi¬ 
ples of the Law of Evidence on the part of both Judges anti 
Vakeels, is the chief tiling requisite to secure an efficient ad¬ 
ministration of Justice. Considerable practice for several years 
in the Sudder has placed within my reach the means of form¬ 
ing a confident opinion upon this point: and the result of my 
experience is, that in the great majority of cases, the errors ob¬ 
servable in the decrees of the Original and Appellate Courts 
are to be traced to a want of practical knowledge of this sub¬ 
ject. A man of strong sense may probably come to a right 
conclusion, one which shall meet the justice of the case, upon 
any set of facts submitted to his judgment. Complicated cases 
in which it becomes necessary to draw fine distinctions in regard 
to doctrines of Law, seldom arise in this country ; the Courts 
are not hampered by precedent; and they are directed to de¬ 
cide "according to equity and good conscience.’' It is in the 
process of collecting the facts, especially in the delicate task of 
excluding such facts as the Law of Evidence says shall noti orm 
part of the matter to be considered, that justice chiefly mis¬ 
carries ; for it is apparent that injustice may as effectually re- 
sultfrom our forming our opinion upon facts which ought never 
to have been admitted, as from pronouncing an erroneous deci¬ 
sion upon facts legitimately before us. When once the Law of 
Evidence is understood*, the practitioner lias a guide to keep 
him straight in every case in which he is concerned, he its sub¬ 
ject-matter what it may. With this knowledge, any man of 
fair average ability and habits of assiduity and patience, may 
hope to administer the law efficiently in this country formauy 
years to come, although a knowledge of the principles of Juris¬ 
prudence generally cannot fail to make him infinitely more 
competent. 








PREFACE. 

A consideration of these facts induced rae to take up the 
Law of Evidence as the iirst subject of the Lectures which I 
had to deliver as Professor of the Law : and the present volume 
contains the substance of the course which I delivered. 

My object was to produce a volume which should be a text¬ 
book for the .Judge, the Practitioner, and the Student/"! No 
such book, adapted to the wants of India, has hitherto been 
extant. English Law-books, such os the works of Starkie, 
Tavlor, and the like, are very costly ; and while they contain 
a quantity of matter which it is not indispensable that the In¬ 
dian Lawyer should know, they of course do not contain those 
points of practice, regulations, and cases,with which it is neces¬ 
sary for him to be familiar. The hooks of practice, such as 
Roscoe, Archbold, and the like, are too condensed and techni¬ 
cal ; and both classes are crammed with a multitude of refer¬ 
ences to cases, which, from want of Law Libraries, are inacces¬ 
sible in the Company's Courts. 

I have sought to make the present work, as much as possi¬ 
ble, self-contained . Having regard to the impossibility of the 
render’s referring to books of reports for himself, I have ab¬ 
stracted and introduced into the body of the text, those lead¬ 
ing cases, or parts of them, that illustrate the point under dis¬ 
cussion. As I do not write for the Supreme Court Bar, I have 
not thought it necessary to multiply my cases, or even to refer 
to the latest decisions in point of time, where they have not 
made any marked alteration in the Law, or rest upon fine dis¬ 
tinctions. My chief aim has been to explain first principles ; 
in doing this, I have not attempted any originality, but copi¬ 
ously availed myself of the expositions of 'writers of acknow¬ 
ledged merit; and this form of conveying instruction was una¬ 
voidable in the Lecture room, where the pupils could only be 


(tt) It would be desirable that the Law Lecturers at the various* Colleges? should be, re¬ 
quired to publish their Lectures at tlic earliest practicable period after delivery. As we 
hstve 1 jute four Frofessors at work, each upon a different subject, we should thus, by ths 
time an entiie curriculum of ixistrurtio-tk is once run through, have a bodp of text-book* 
on the most important subject* of JUw. 





furnished with references which they had to verify for them¬ 
selves. I have endeavoured to be as little technical as possible, 
though 1 fear that some may think I might have been less tech¬ 
nical still with more advantage. 

A logical synopsis of the contents of the Lectures, which I 
placed in the hands of the class at starting, will be found at the 
commencement of the work. I would advise the student to 
refer frequently to this during the course of his reading; as 
he will thus see the dependence of one part upon another, and 
obtain a clear idea of his own progress as he proceeds. 

Although I have bestowed much time and attention in pre¬ 
paring the present volume from my notes, and in passing - it 
through the Press ; I am aware that there must be in it many 
faults and deficiencies of execution, for which I crave the for¬ 
bearance of the critic. 1 offer this work to the Indian Legal 
Profession, as my contribution to those efforts, which many 
are now commendably making in this Presidency, to explain the 
Law ; in the sincere hope that it may aid in facilitating the 
administn tion of Justice. 

I cannot conclude without expressing my deep sense of ob¬ 
ligation to Mr. John Maskell of the Revenue Board, who was 
one of my Students, and without whose kind aid I could not 
have got this book through the Press ; his foil and accurate 
notes of my Lectures have lightened my labors ; his methodi¬ 
cal care and accuracy have saved the pages from being full of 
typographical errors ; and to him are owing those copious In¬ 
dices, without which, even the most valuable Law book is but 
as a costly tool without a. handle. 


Madras, 

2 d April, 1858. 
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Conte mpor auea expositio eat optima et fortissimo in lege—Contemporaneous ex¬ 
planation is the best and most powerful in law* . . * , . ... .,. r « 741 

Contra bonus mores—Against morality . .. •«*.,*•*•* .640 

-Corpus delicti—The body of the offence..267,277,822,823,824,825,826,82$ 

Cudibet in arte su& credendum est—Credence should be given to one skilled in 

his peculiar profession.. .. ., . *. * .383 

Cnjuadam ignofci— Of some unknown person. * * .. ,. . ,.,.. . 725 

Cum not&—With caution,.. t , .. *. ..277 

Cur —Why.. . .... ..., * .800 


De bene esse—A pltrase for the preservation of present evidence for future use,. .609 


Dc frangentibus prison am—Concerning prison breach .,,, 75 T 

Be gratifc—As a favor....>., *..., .,494 

Be novo—Anew.....,..*.601 

De vidneto—From the neighbourhood...... 1,^136 

Del credere—Guaranty or Warranty. *.. „. 661 

D evisavit vet non—Will, or no will......... ............ 564 

Dictum—A proposition......747 

Dispositio legis altquid prossumentis, et supra prcesuinpto, tanqurvm sibi comperto, 
atfttuentis—A determination of the law which raises a presumption, and 

assigns it a particidar effect.*,**.,, ...., ., *. *... .. 98 

Dixit quod non voMfc—He has said what he did not mean*........ __... 766 

Doe dem—Doe on die demise ofi,,*........1S4 (u>) 

Donee probetur in contrnrinm—Until tile contrary is shown.,. ...... 1 685, (p), 590 

E converso — 1 The converse... ..488 

Ei inemnbit probntio qui licit, non qui negat.—Proof lies on him who asserts, 

not on him who denies.,.*.. . ....... 586 (if) 

Etifcdo, ntorando, et redeundo—In going, staying, end returning*..360,361 

Evidentia rei —The evidence of the thing.,, ... 824 

Ex ad verso—'From the opposite side..... .......... ............... 423 

Ex lequo et bono —In fairness and equity..... 494 

Ex antecedentibus et conseqnentibna est optima mterpretatio—A passage will 

be best interpreted by reference to that which precedes and follows it.,. ,. .769 

Ex diuturmtnte temporis—From length of time ...699 

Ex diutumitate temper is omnia pmsunmntur solemn iter esse acta—From lapse 

of time, all things ere presumed to have been done properly..... ...... .... 98 

Ex dob undo non oritur actio—No actiou arises from a fraud.641,642 

Ex uaturd id—Front the nature of the ease ... . ..626 
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Ex nudo paeto non oritur antio — No action arises from a naked agreement, . .. . . Gift 
Ex potto iUieito non oritur actio-— No action arises from an illegal agreement, .Git 

Ex parte—On one aide. . .. .. i,,,.. -, I 40,534 

Ex relatione—From relation. * * * . ..-.»■** .Si (e) 

Ex suo fiiotu — By bis own motion*. * *, * . . . . . . * - ...... 430 

Ex turpi causa non oritur actio— No action arises from an immoral cause. 041, 6li 
Ex merribna statnti, ncnio emm aliquum partem rente intdligere pQsalt.antc- 
quam totum j^znm alque iterum perlegerit— Out of the very boWela of a 
Statute, tor no one can rightly understand a part until he baa again and 

again read through the whole .,..**,* , .. * * - * v * , ** .. *. * 746,769 

FiXecutio juris non Jiabet injurkm—The law will not in its executive capacity 

work a wrong , . .* M , * * *.* ,. *#..-.** .***,**. 643 

Express!# corum qiw t&ritfi iromrtt nihil operator —The expression of what is 

tacitly implied* is inoperative .. .664 

Exprtflsio fucit ceasare taciturn—Expression precludes implication.. .* *. , .666 

Expr? rio tmiua cat exclude altering—The express mention of one thing implies 

the exclusion of another ,. .* , * .. . . *»•**, *., 606,761 

Fac dimile— An exact copy ............ ..... .. 765 

Facta probantia—Proving facts.. *. ..104,105 

Factum prnbanduni— Fact to be proved... 103,104*105, 107,603,677,Slti 

Factum probans —A proving fact.. ,*.*.*., 103,104, 105 

Fid i ia orthographic | falsa grammatics, non vitiat cartam vel conccssioncm — Bad 

orthography or grammar does not vitiate a grant*..*,, ., 4 , .. . * ., 769 

FaHtis in uno, falsuB in omnibus—Fake in one particular, false in alt * ,423 

F< Lcmr faemus qui judicium fngit— He w ho flics judgment confesses his guilt,.,, 7>lu 

ForFrci judicata;— Of the Court which decided the cause* * . . * . ... v , ,, .104 

F orm ul te—Forma of law. * ... . . . 826 

Foro Conseleutiffi;—In the tribunal of conscience,***..*.. . ..6 id 

Fortiori—With much greater*reaeon .• .*.482.660 

Habeas Corpus ad testificandum—A writ to bring a wfcneea into Court, when he 

Is in custody at the time of trial ....317 

Hoc tamen reatringe* non posse precede re in sacerdote producto in teatem contra 
rcum crimims, quando in confessions sacramental! fuit nliquid dbi dictum, 
quia potest dieorc, sc nihil scire ex eo; quod illud quod Beit, scut u£ Dens, 
et ut Dens non producitnr sed ut homo, et tanquamhomo igno- 

rat i 13ud super quo producitur —Y ou cannot proceed against a priest pro¬ 
duced as a witness against a man accused of crime, when anything 
has been said to him in confession! because he ia able to say that lie knows 
nothing from that source; for what he knows, he knows as God, and 
tliat as God he cannot be produced aa a witness, but as a man ; and that as 
a man be ia ignorant of that for which he is produced ,. ..... ....... 31/ 

Hyemt* Magn. tenet negntivum, m est ita elrius quod nullo mod# hnbet usum 
rational, quia uescit onmmo quid agafc; seeus autgm, si non est tan turn— * 
Hyeon, Magn. bolds the negative, if a man is so drunk that be has not the 
use of reason, because he is altogether ignorant of whit bo doesj but other¬ 
wise, if ire is not so drunk, , ,, ,V.,, , 613 (c) 
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Tgnorantia eorum qu® quis scire tenetur non cxeusat—Ignorance of those 

things which every one is taken to know, offers no excuse ...... ..684 

Ignorantk fucti excused; iguoruntia juris non excusat—Ignorance of fact ex¬ 
cuses ; ignorance of law does not excuse, ,,*•#.*. v> « 684 

Ir stroci^afrnis lev lores conjecture aafficiunt, et licet judici jura transgredi— 

In the moat atrocious crimes slighter conjectures ^uiftce, and the judge may 

stretch the law a point...... ....... 736 

In causa—In the case ....... .G26 

In extremis—In the last moments............ .......... ............ 5-5*57,165 

In favorem vitamin favor of life6S2 

I n judicio—In judgment... .. ......... ........214 

In judicio non Creditor nisi juratia — In judicial business credit is only given 

to sworn witnesses.........., *42 (tf) 

In jure non remote causa ted proxima spectator—In law the proximate, not the 

remote cimse k looked to .... .... .... 820 

In pari delicto, rnediwr est conditio possidentis—In equal fault the condition of 

the possessor ia the more favorable...391 (up) 

In p«ri materifi—About like subject matter ..■. ..-* 750 

In personam ~ A gainst the person ... ........ ... .497 

In rem—Against the thing ox property.* ..60,84,409,470,471,497 

fji toto —On the whole , ......... - - ►.«- 799,804,805 

Infra atdnles rmnoa—Under marriageable age ,.... . ,692 (f) 

Ingenio veloci no mobili, animo pra?senti et acxi—Of a quick and ready talent, 

and sharp presence of mind.... .428 

Injuria non pmsumitm—Injury ia not presumed . -..* **■•. 691 (t>) 

InopH consul—Without the means of obtaining advice ...- 628 

Inter parte 3 —-Between the parties........ .. 469,476,479,480,497,478 

interest reipublicae ut sit finis litium —It concerns the state that there be an end 

of law suits ..*.(g),98,352,465,686 

Judex dftvmstuv quura reus absolvitor—When the guilty man escapes, the 

judge himself is condemned .*, ****<*»* *.***• ***,..,.846 

Judicb est jus dicere non dare—It is the province of the Judge to declare, not 

to make the law ....... ............ ............ ...... 748 

Juris et dc jure—Of law and by law , *,, . ... .. 833 

Jits et fraus minqimin cohabitant—Eight and fraud never dwell together. ., . .496 

Jus et noTma loquendi—-Huh and formula of speaking . ..... .... 663 

J us representandi—IVighr of representation. . *... 221 

Leges sub graviori lege—Laws subject to a weightier law.......« .... 8 ( d j 

Lex domicilii—Law of residence ... .... ........... .......... .63$ (tv) 

Lex fori—The law of the place of the tribunal.......... ...... ...... .... 23 (o) 

Lex loci contraetds—The law of the place of tlqjgrontract..23 (o), 715 

Lex non eogit ad imposaibilk—The law compels da man to do impossibdilies.588 (IJ 
Lex non requirit veriftcare quod apparet eurirn—The law requires no proof of 

that which ia apparent to the Court,.,....*.,,,..598 

Lex speck6 n^turap law regards the order of nature Miff, ,f» 7t>2 
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Liquere debet homiaem esse mterremphun— ft ought to be clear that a man 

hag been killed.,. . . *.*».«»,•**,. . . . . .. .,822 

Liamota —The depute having arisen,**.*, . .,**„ ,.. .».*«.** .,,141,142,164 

Litera scripta mauct— 'The written letter remains. . Ilf , ... ............ ,*... 504 

Litis conteatatio —The issue of an action.,,, . . . ,*. * .*164 

Longus testis protrahi potest— A lengthy witness can he drawn out. 428 

Mala tides —Bad faith .. . . . ..... . 314 (t?) 

Molvfub procureutf dedouaeins— Wrongful procurers of dozens.. . ,,,,** ......*.,754 

Mandamus—We command, (the name of a writ),. * . . . SOS 

Uaseurdus do probatbiubm — Mascardus on Proofs..,.. ...,...,138 (a) 

Melioreat conditio defendentia—The condition of the defendant is th better.,, 586 (+■) 
Melior est conditio possidentis— The condition of the possessor la the better.,....,699 
Mcndax in uno prossumiUir mendax In alio— He* who is false in one instance is 

presumed false in another... ..... *..,.423 (o) 

MenocbiiiH do proesumptiouibuj—Menoclnua on Presumptions*... ...138 (a?) 425, (v) 

Memi et thoro— From bed and board, . . .*.. . .... 472,692 (0 

Minatur innocentibus qul purest nocenHbus — He imperils the innocent who 

spares the g uilty,,*.* *.*#,* , „, . ... . . Sid 

Modus et con van tio vineuut legem—The form of agreement and the convention 

of parties overrule the law... . . . . ......664 

Molliter manus imposuit— He gently laid his hands upon him (a form of plea)...601 
Multa multa exercitamentis facilius qnatn regulis percipies —You may learn 

many things easier by practice than precept». . .Ill (5) 

Municipium— A borough town,. *,,.**.*.**',.*,.*. . .4 (b) 

Mutato nomine— Change but the name .. . . .. .659 

Nain qui licerol in liteifi. heeret in ccrtiee—Vide qui hceret, &c,**. .. . „ 769 

Natura Brevium—The name of a law honk.. . . .. .., 645 (e) 

Ne excat regno— Let him not depart the realm. (The name of a writ.).... 845 (.t) 
No litcs immortals assent dnm litigantes mortales sunt—Let not strife be im¬ 
mortal, while those who strive are mortal.. . . 26 (^) 

Netno audiendus est alleganasuam turpitudmem—Hooun is to be heard alleging 

his own baseness, ,,. .. . .»,*,**»..**.* .. 291,642 

Nemo debet bis vexari pro uni et eadem causa—A man shall not be twice vexed 

for one and the same cause. .,. . . . . —...465 

Nemo debet ease judex in propria sud cau*&— No man ought to bo judge in his 
own cause,.•*.,,,. ,., 4.90 

Nemo raariturus praefiumifcur mentiri— Nobody about to die is presumed to lie„56, 165 
Nemo prseaumitur ease immemor surc aeternse salutis, et maxime in articiilo mor~ 
th — No one is presumed to be regardless of hia own eternal salvation and 

especially at the moment of death. .. . 696 

Nemo ttnetur seipsum prodere— No one is bound to accuse himself.71 («}, 244 

Nirnia subtiiitas in jure roprobatur—Too great subtlety in law is reprobated. * . .70S 

Nisi prim—Unless before, . .. ...,#.,..482*590,622,645 (c) 

Nolle prosequi— Desist from piosocutiou,. ..i,,,.,. ,*,**«*»***, »...******,,*, ■,*,.482 
IS ou allegatum —Not pleaded.,,, „ f ..... ..601 
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Non compos mentis —Not of sound mind . ..*■*. i; ■ J W 

Non conatnt— It is not evident. ,.**- **•--* **--*■**" ■*-.65,143 

Non culpa nisi mens sit roa—There is no guilt unless ihere be a guilty intention 682 
Non prawunrituv donatio— A donation is not to be presumed .*-*-*■*** *'*■•*•*■*-- ■* *• 

Obstetric ante mami—With the bund of a mid wife ...... .»*«>■ .. 

Odioftft et inhonesta non sunt m lege prassumeada—Thai which is odious ot dfe~ 

honestis never to m presumed bylaw. . .- .. .*.. 

Omne crimen ebrieias mcendit et defcegit—Drunkiinness incites end brings to 

light every crime. . .........,.,*.,645 (c) 

Omufe majtis oontlnet in sc minm^The greater ever contain? the lessee 11,613,620 

Omniittflpicionc inujus—Above all suspicion...... .. ■ »............. ...24o 

Omnia prteaiimuntur contra spoiiatorem— r fhe strongest presumption is made 

against a wrong doer..- - * ...... ...... .... . • ■ ■ ? 03 

Omnia preeatunaotnr solenniter (or rite) ease aeta^All acts (of an official na¬ 
ture) are presumed to be rightly dom -*.■■*• .083,60* 

Onus -^Burden. , .. ........ . * - * * . - ■ ■ • - ... 682,694, 595,613,7 05 

Onus proban di— -The burden of proof, *, , *. <128,590,592,59 1 f j3^ ,591 

Optimum habemus tenttem confHentem ream— The best testimony we have is 

the confession of the accused..... , .. .. .. .**■■• **.-.*..**. 239, 2G8 

Optinms esl judex qui minimum xelinquit sihi—He is the best judge who relics 

lea on hitmelf....... .• .* .* .* . *<■* *..<-.**-*-843 

Optimus interpret remm usns—Usage is th< best interpreter of tfoihgjs.•* — .*.. 

Par excellence — Especially,*..— •*•»**•«.....***** ..... ..715 (r) 

Fari jure—By equal right. ..... .,**-* . . .. 

Particrps crimmis — A partaker in the crime. * . t *..*^2 

Pater cst quern n apt iif' demo ns lr ant — Heia the father whom the nuptials indicate. 599, 

092,692 ( t ) 

Per &c—By itself. , . *, * ...... . . .. *» . . . .-•+** * . *... * 94 (r), 2* 1 

Pet Vinum aut lusciviam tupflfo, enpi tails poena rvmittenda eist^Cajntul punish¬ 
ment is to be remitted to those who err through drunkenness or lust.645 (c) 

riiilotas, verone an mcudaciu liberate se u erudatto vohierit, anceps conjectura 
est, quoniam et vera confesals, et falsa dkentlbns, idem dol oris Bnk ostendl- ‘ 
tur— It is doubtful whether I'liBot m wished to free himself from torture by 
th - truth or a lie, since the game termination of pain ia shown to those who 

confess the truth and those who speak falsehood — . ..244 (A) 

T lac ita — Plural of placitaro. ..* . *.* . 

Plaritum—Used generally to signify the side note of a reported case.. .68 ( t ), 613 

Tost litem motam— After the dispute arose. .... - ,. 142,104 

Poi.t mortem - After death- * * - - - * 253,737 

Post obit—After he is dead (usually said of a Bond) .. . ..648 

Fosteriora prteautnuntur a pnoribua— From prior nets the posterior "are pre¬ 
sumed. ... ................ « M . . O . . * t i . . . . *.‘ * ' 

I'aibt cst conditio defendentis - The conditluu of a dcfendusit better .642 

Frfflfiumptio juris —Presumption of law,........ 4.*,.. .. *. * .08,075,692 (f) 

Pras umptioiieu juris et de jure—Presumptions of law and fact . . ,, ,. .... 99,692 (^) 
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Prrcsumptioiras juris tantum — Presumptions of law alone,.. . 

Frffismuptio ues' homiuis, (or) fact!—Presumptions of fact, or natural prefluinptiora.OTfj 

PrejudicialPrejudged ....... . ....85,4 , ^ 

Frimfl facie—At ilrat view . ... 92/ M ,98, <6 seq . 

Priorn prasumuntur a poateriorilus—From the posterior we presume the prior.v.697 

Pro veritate—As true,. . . ... .. 85,4 . I 

Probatio artificialis—Artificial proof, ^ . ■ ■ * ■ ’ ■ * ■ * ; r °' J 

Probfitio iiwtifieklis—In artificial proof . . * . 

Probstis extremis, prinsunnuitur media—'Wbore the extremes arc proved, inter¬ 
mediate proceedings arc presumed, . . > * . 

Pt- chain ami—Next friend or guardian. . *.- *. 

Quando-*'Wlien . . . * « • * 

Quantum valeafc— For aa much as it is worth . . • * « • • .4^0 

Quasi—As if-i, . . . ** .. 2lJ >479 

Qiifcstioncfc nobis servo rum ac totmeuta accuaator nnnitatur j in qtnhua quam- 
quart i nihil jnriculi smpicamur, Umcn ilia iormentu gubernot dolor, veg it 
quE^Ums flectidibido, corrumpit spes, mftrmut metus ; ut in tot rerma an- 
g us Li is nihil veritati lo ci relmqufltur— The accuser threatens u$ with the 
torture of slaves, ip which though we suspect no danger, yet these pain and 
gain govern, passion twists, hope corrupts, fear weakens, so that in such 
straits there is no room left for truth. ....... -** *244 (£) 

Question] fidem non semper, liec tamennunquam habendam,cunstitutionil>usi de¬ 
clarator ; etenim rea est fragills, et periculotja, et qua? veritatem failat, Nam 
plerique patietotiA sive duritid tormeutorum ita tormenta conti innuut, ut 
expruni ok verkas xmllo made possit; alii tarda aunt impatientm* ut potius 
mentiri, qitam pati tonnenta, veliflt; ita fit ut etiam vario inodo fate- 
ant ur, et non tan turn so, velum etiani, alios criini nentmr—It is declared in 
the constitutions that reliance k not always nor yet ever to he placed eff 
torture ; for it is a fragile and dangerous experiment and one which de¬ 
ceives us. For iuany, by patience, or callousness of torments, so despise tor¬ 
ture, that truth cannot he squeezed out of them ; others are of such an 
impatient turn that they would rather lie than suffer torture ; so it bnp- 
pens that they confess in various ways, and criminate not only themselves 

hut others . .. .. ,.244 (A) 

Qoi a reconau qua ce n’etoit pfis moi—Who has recognized that it was not I..,*371 
Qui lioeret in Uteri hoeret in cortice—He who considers merely the letter of an 

instrument goes hut akin deep into ita meaning...* * *.748 

Qui ne m'a pas recounii—Who has not recognized me,......... .. .*$71 

Qui tiicet cotiHentire videtur — Silence gives consent. . , ... ■ .*..*740 

Quiatalia non nki auditu. prohayi possunt —Because such matters can only ho 

proved by hearsay, .. . . ....... IftS (s) 

Quibus nuxiliis—By which assistance .. .*.. 809 

Quid—What. . . .... . ... 809 

Quilibet potest return tiare juri pro se irkroducto— Every one may renounce the 

benefit of a right made In his favor.., *. . .. .. C6d 

Quk—Who, which . . .... * -, 809 
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Quoad—Thus far ...********«<-* * * ■ -.**■•«*♦■.•■***- 387 

Quoad hue — Asfar as this is concerned...,...►. *..*22 & (*) 

Quod ex facto oritur ftmbignuoi, verifications faeti tallitur—Any ambiguity 

Trbich tirist s from a fact may be explained by a verification of fact.633 

Quod voluit, non dixit—He has not expressed his meaning *.*,766 

Quomo&o— H mv. .* *» 

Quo ties in verbis nulla eat ambiguitas, ibi nulla expositio contra verba fienda 
eat—As often as there ia no ambiguity in the terms, no exposition shall he 
made contrary to the express terms of the instrument, ...., ., • *.663 

Reddendo singula singulis—By referring particular expressions to their ownan¬ 
tecedents. * *«* * *.* ■•■*-••• . * . • - * >.. 

Kes gestte—'The facts of a transaction.* - * * 66,1 20 t 121,123,3(14 

R es Integra—A case of first impression...-— 662 

Eea inter alios acta—Things done between strangers. * * . .62,03,8*^83,300, ■fthM7G J 

4&8,G42,H41 

Kea inter alios judicata—Matter decided between strangers....- * - 476 

Bes inter alioa judicata nullum inter alio9 prejluLicium lacit -Matters decided 

between third parties do not effect any but themselves,..85,47.1 

Res judicata—A matter decided...* - .. -..* *. 4S3 

lies indicatapro veritate accipitur—A thing adjudicated k received as true..,85,465, 
J 473,685 

Res nova—New thing..‘ '. 489 

Retraxit—He withdrew., .#•***♦.•■ .*..'.* ■ 14 ’ 

Scribere est agere—To write is to net....* ■ • ....^ 

Secundum allegata ct probata—According to the pleadings and the proofs. .81 (a)* 

600,612,775 

Secundum jus et norma loquendi -According to the custom and rule of »p*A- 
- 747 

Secundum subjectam materietn—According to the subject matter..754 

Semper yraauinitur pro legitimatione puerorum, et filiatio non potest probari— 
Legitimacy of children (born in wedlock) is always presumed and bastardy 

cannot bo proved ........ ........ ... - ... "* ^ ~ 

Seriatim —la order. . * .*•»" * * * *.... *.. . 4 ^ 

Soi-disant—Self styled, pretended. . 214 

Son assault demesne—In his own defence (a form of plea).-. 601 

Stabitur in prfcsiimptior :• donee probetur in contrarium—A presumption shall 

prevail, till the.contrary be proved.®* JR W 

Statu -Position, condition, slate.— 113,470,47!),49. ,-l i5 

Slellionatus—Obtaining by false pretences, or swindling .- ■ 79i 

Subpcenu duces tecum—A writ personally served upon a person who has in bis 
possession any written instrument, &c. which would be evidence, to compel 
him to produce it. T '-terally you shall bring with you under penalty....412,576 

Sui jam—Of bis own ns . ■■*■***' *** * 

guper visum corporis —< >ihe examination of the body.*,.*•-..**•••*#....„.,.S£3 

Super visum vidnerk—Upon the sight of the wound *"*.... 
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T»dium vila—Weariless ofUfc. *... . .. * * - *.2&) 

Testimonium testb, quando in vmk parte Catalan, pro* sura itur exis et in costeris 
partibus Msum—When the testimony of a witness is false in one part It is 

presumed to fee fake in aU other parts.. * . •... *, 42a (v) 

Testis de uuditu non probat nisi in Antiquis. Et in univenmm id in preesenfcia 
ecias, quod ubi verua bo minis aotua mt probandus, probatio per audiiuin non 
sufliciat. Limita non prucedere in anti qua et in his quee horn mum memo- 
riam exeedunt, quia talia audltii proban possunt—A witness cannot depose 
as to hearsay except in ancient matters* for yon may take this m a univer¬ 
sal rule, that when human acts are to be proved, hearsay evidence is not 
sufficient* But this rule does not extend to ancient facta and those which 
are beyond the memory of man, because such things can only be proved by 
hearsay ..., *.,. ..**., .*.,... * *...-*** ,*,***.,**138 (*) 

Tertis debet uttestari do Ids vei quae vidit vel quaj sensu corporis cert a ease per- 
cepit, alios dolas praisuiaitur, nee ignorontise vet errom excusatio prodest. 

—A witness ought to depose to those things which he has either seen or 
ascerRuined to be true by his bodily senses: otherwise deceit is presumed, and 

neither the excuse oCiguorsuce nor error la of use..... * * , *.**... 138 (a) 

Transit in rem judicaUm—A matter already judicially decided.405 

Turpis est pars quia cum suo toto non convenit, male dicta expositio quae corrum- 
pit textum—Base is the part which will not square with itbown whole, and 
cursed the exposition which corrupts the text. , 709 

Tutitia semper est errare acquietando quam in puniendo, ex parte imserieorditn 
quam ex parte justitia—It is always safe to err in acquitting than in punish" 
ing ; on the side of mercy, than of strict justice,, *...300 (ss), S46 

UbWWhere*.... ..*...S09 

Umim quod qua \igamen dutolritor eodem ligamine quo ligatur—Every contract 
or agreement ought to be^dissolved by the same means which rendered ft 
binding. .,,**.♦,. .... OSS 

Ot res vuleat magics quam pei eat—That an act may avail rather, than not evad 

770,837 

t T t supra — As above stated.....* *...845 (c) 

Utile per inutile non vitiatur— 1 The essential is not vitiated by the un-essential.., 59 3 

Vanae voces popull non sunt audiendae, nee enim vocibua eorum credi oportet, 
quando aut noxium c rim me absolyi aut innocentem condemn ari desider- 
ant—Idle popular rumour is not to he listened to, nor ought popular cla¬ 
mour to be trusted, either when it desires to acquit the guilty or condemn 
the innocent* .*.♦.♦ •»*.,.*.,*>» * * * ,**,,.128 

Verba chart&nim fortius accipiuntur contra proferentem—The words of grants 
arc to be taken most strongly against him who advances the grant as his 

protection... * *..*..* * * - 

Veatlgia—Footsteps, marks*. *.- * • * .. 

Vice versA—The reverse .. m,< . .. . „. ,456*488,739, el ieq r 

Tigiknrihus et non dormientibus jura subveniunt—Laws assist the vigilant, not 

those who sleep upon the*r rights* . . . . *.**#.,*•*■ 08,6 3d 
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Viper ina est cxpositio quts commit viscera texfcfU—Poisonous Is that construc¬ 
tion which corrupts the words of the text....* * - * - - * .?48 

Viptrinn cxpoaitk?^ PoisonouB construction.- * ,i *.* * - —- - -.^ 

VivA voce—By the living voice, i. e. by word of month*. *309*328,6 10,5G4 f 0O&,«£ $$q. 
V\jii dire— Exxinining n witness before he gives evidence in the cause to ascer¬ 
tain whether he bo interested or not.;, . ,,,.. ..... .365, 413 

Volunturius dromon—A demoniac by hi a own voluntary act (used of a drun t 


ard) 


(c) 








LECTURES 


ON THE 

IAW OF EVIDENCE. 

(FOUNDED ON STARKIE). 

| 1. Law m cither Divine or Human. The former is not the subject 
of our present consideration: our attention is confined to Human 
Law, * 

§ 2. Human Law^ may be divided on various principles; that 
which h most useful for our present purpose is to divide it into Inter¬ 
national and National. 

§ 3, JSy International, I refer to those great fundamental principles 
of justice, by which States, equal among each other, and owning no 
superior, have neverfcheless agreed to be mutually bound, and which 
by comity of Nations are embodied in th? Law of Nations, Such 
for instance, are the Bights of War and Peace, This great branch 
of law we may also exclude, 

§ 4. There remains the other branch: National, or as it is somewhat 
in felicitously termed, Municipal LawH) The particular Municipal Law 
with which we are concerned, is the Municipal or 'National Law of 
England. 

g 5, Blackstbne ? s definition of Human Law in general, slightly 
altered, will describe the Law of England. It is et The rule of civil 
conduct, proscribed by the supreme power in the 3fcnte/*( a ) 

§ 6, Lufc though all the Law is prescribed, it is not therefore all 
reduced to writing. The Law of, England consists partly of written) 
partly of unwritten rules, 

(a) How Human Lwr depends upon 13bine : See Stephen’s Commentaries, p. 22—3. 

(b) Municipal La^, derived from Munmpmm, a borough town, ought more correctly to ho 
confined io Borough Law, in which sense it is frequently used j butcustom hi* so thoroughly 
identified the term with National Law, that it might bo thought pedantic to object to it. 

{c) Blathstone, p* 44. Observe also the various members of this definition ; 1st, that I&W 
is ** a rule/’ 2nd, of dril conduct: 3rd, prescribed ; 4th, by the supreme pvwer 10 a State, * 
And read Ids observations upon each clause of his definition. 
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§ 7, The written rules are those which have been reduced to 
writing by the Legislature, and constitute the Statute Late. 

§ 8, The Unwritten Law consists of the Common Law, and Equity^ 

| 9, In one sense a great portion of the Common Law may now 
be said to be tf - written” ■ for it is to be found in the printed records of 
the various decisions of the Courts, under the name of Reports: which, 
as a general ride, are authoritative precedents in subsequent similar 
or analogous cases- But in these decisions the Judge does not make the 
law, ho only declares what the law is. From the necessity of things, the 
rules of the Common Law must be general; and would often be pro¬ 
ductive of great hardship to the subject, were they not liable to be 
tempered by Equity, which has been defined ** The correction of that 
wherein the law by reason of its universality is deficient,”^) 

§ 10. We must make one further division before we come to our 
immediate subject Municipal Law may be divided into Substantive 
and Adjective* 

^11* Every individual law, properly constituted, consists of two 
parts, one of which is substantive^ the other adjective. The substantive 
either declares what the law was before, or commands what it shall 
bo for the future ; and hence ia classified either as Declaratory or Man¬ 
datory : but if legislation stopped short here, it is manifest that khe 
law would be imperfect, if not powerless ; as for instance, if it were 
to bo declared, that he who killed another feloniously and maliciously, 
should be deemed guilty of murder. Clearly it is necessary to annex 
the consequences of the act: and this is adjective to the other branch: 
for instance, that the murderer shall be hanged* The adjective portion 
of a law is either preventive or remedial, according as its object is to 
intercept an act before it is committed, or to correct or make amends 
for its consequences after commission- Where the law seeks to ope¬ 
rate through prevention, it does so through the medium of either force 
or fear. Of the first, provisions for securing dangerous people, as 
lunatics ; or brutes, as ferocious dogs; are instance*. Of the latter, 
all punishment, which has for its end not only the correction of the 

(tf) I do not allude to the Civil and Ecclesiastical L&vr, the Military, ar,d Maritime Law, 
or tho Law of tbo Univeisitier, because though tolerated, they derive their authority from 
ihe Common Law of England, and are, as Blacks Lone calls them, leges subgmviori legs. 

(e) This definition bcoa copied from writer to writer. Plowden ttfcti it from Cicctc, 
and Cicero from Aristotle, 
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individual, but the warning of all members of a community by exam- 


1,aw, SUBSTASTIYE, AND ADJECTIVE. 


pie, is an instance. 

When the law seeks to operate remedialhj, it docs so either by Res¬ 
toration or Compensation. As an instance of the first, take the case 
where a specific chattel is directed to be delivered up ; as an instance 
of the second, the ordinary case of damages, where the specific chattel 
has been destroyed, or contract cannot be performed, or injury can only 
be pecuniarily made itp for- 

§ 12. But it is not in this sense that the present division is to be 
applied. It will be‘perceived that we have been considering the va¬ 
rious clauses of a law: we must divide all Municipal Law into sub- 
stantivc and adjective. 

§ 13 , The former will include all rules prescribing lines of civiL 
conduct; the latter, those which are laid down in order to enable the 
administrators of justice to apply the former in practice. Such are 
Laws of Procedure, Pleadings, and Evidence. 

§ If. The I,aw of Procedure is that whereby the conduct of trials, 
from the summons of the party to final execution of judgment, is re¬ 
gulated. 

S 15. The object of PleadingsU) is to instruct the Judge as to the 
points in dispute which ho is called upon to try, and to reduce the 
dispute to its narrowest limits.(?) 

§ 16. The object of Evidence must be considered somewhat more 
at large. Let us suppose that a Judge is called upon to try a charge 
of murder. Now he knows the Substantive Law, thbt if A feloniously 



Set* tit to Pleading*, 

Kvg JU. of 1804. Sec. 3-5. 

\ V rvf 1« r4 Sap. X. CL 3 . At to flONltlL 



O! wot vr .^ippvVB ■'lumur m .' Vi f * “ 

mcivt was not ia writing. Thin would be ubuc on law—hut would still be the only issue 



EVIBENuB, WHAT. 


and maliciously kill 33, A ia guilty of murder, Tie knows too that 
the penalty for this crime is death. Bat these are genera! abstract 
propositions, Before he con apply the Substantive Law to the case 
before him, he must be satisfied that the Facts are such as to warrant 
it* application. In other words, that the murder has been committed 
by the party charged. This is to be done by Investigation- 


§ IT. In England the Jury are sole Judge* of the facts. 

^ IS, In Indhi, except in criminal trials before the Supreme 
Courts, at which a Jury is empaunelkd, the Judges arc Judges both of 
law and faotJA) 

Under Reg. Ill, of 1802, S. 16, CL I, the Native Law Officers are 
to attend at civil trials to expound the law. 

Under Reg. VII. of 1802, S, XV. CL I, the Mahomedan Law 
Officer ia to deliver his Eutwah in criminal cases. 


Under Reg. X. of 1827, jurors may be summoned on criminal 
trials ; but from the impracticability of finding fitting persons, this 
Regulation has hitherto been a dead letter. 

Under Act VII, of 1843, S. S2 f Cl. I, 2, 3, the Judge may appoint 
assessors to assist him; but as he is not hound by their opinion, 
,th it follows that as a general proposition the Judge in India practically 

decides the questions of fact* 

| 19, That which the parties produce to the Judge in order to 
enable him to form his opinion upon the truth of the facts stated in 
the Pleadings, or such of them as remain to be tried under the various 
issues, is called Evidence ■ distinguished from Arguments offered to 
show liow such Evidence bears upon the various points to be established. 

§ 20. If Evidence amounts to conviction it is then called Proof JO 

§ 21. The Law of Evidence is symmetrical and logical, Lord 
ErskineW eloquently says that “ its rules arc founded in the charities 
« of religion,—in the philosophy of human nature—in the truths of 
« history, and in tho< experience of common life/*® Whether this 
character was altogether deserved at the date it was delivered, we 


(A) One molt of this ia to render it often difficult to judge on tbo propriety of appealing 
from an original decision, because it b not always easy to ascertain where the- source oi error 
Jies, w bother with regard to law or fact, 

(*) Note a common inaccuracy as to terms, especially prevalent in Courta Martial, where 
the Witwaeit are usually denominated the .Kotcfottcear. 

(A'} 24, State trials, p- 366. 

(/) See obserration^ New York Code, $ 1061 






SUBJECT DIVIDED. 

well doubt with Bentham ; but now that in an enlightened spirit 
many of the obstacles in the way of getting at the truth have been 
removed, the praise is not misplaced; and the knowledge or belief 
that our studies are eoncerued about a subject of so elevated a quality, 
may well inspire us with curiosity, and stimulate us in our labors* 

§ 22. It is proposed to consider Evidence under three heads. - 

Jit.—As to Principles ; by which I mean those elementary 
principles upon which the Law of Evidence is founded, 

2nd,—As to Kind. 

3rd.—As to the Instruments of Proof. 

| 23., Before proceeding further, it may be advisable to state once 
for all, that at the present day the English Law of Evidence, with such 
exceptions as circumstances necessitate, hereafter to bo pointed out, 
is the guide in the Courts of the Mofuasil. ft is a fallacy sometimes 
uttered that the Mahomedan Law is the guiding rule. On the 28th 
May 1829, the Foujdaree Adawlut stated to Government they con¬ 
sidered themselves by Iteg. I. of 1818 released from following the 
Mahomedau Law of Evidence, and that they had accordingly turned 
to the Law of England as their legitimite guide, and aa the acknow¬ 
ledged source of the provisions previously enacted, in the Regulations of 
the Madras Government, for the conduct of judicial procedure,( m > This 
has never been questioned since: and Mr. Arbulhnot (formerly Regis¬ 
ter to tho Sadder Adawlut) expressly states in the Preface to his 
Select Reports that the English Law now generally obtains. 

It is true that the Law provides for the Native Law Officer giving 
his Futwah, but this can easily be set aside ; for by Reg. XV. of 1803, 
Sec. II. CL 3, the Judge may put a second question, and act upon the 
answer. Thus, suppose the case of a fact proved by only one witness, 
and that a woman. The Mahomedim Law Officer might declare the ^ 
case not proved, because according to the Mahomedun Law the evi-i < 
deuce of a woman is not receivable. The Judge might then ask 
suppose the woman were a man ? The second Futwah would declare 
that under such circumstances the fact would have been proved. The 
J udge may then act upon the second Futwah» 



{m ) Arbulhnot 1 ! Select EeporU, Ytufnco page XXVII. 

(n) The flooner imch expedients,claiusy Jifld fooIUbjai the)' arc. cits expunged ft oft* thv 
Statute Book, the tetter. 










V WHENCE EVIDENCE DERIVES. ITS FORCE. 

Under Act I. of 1840, the FoujcUree Adawlut is relieved from 
Eutwahs. 


In the Supreme Courts, it is true, the Charters provide that incases 
of Contract and Inheritance the respective Laws of Hindus and Ma- 
homedans are to be observed. 


But notwithstanding this, which applies to their substmtm law, 
the facta are to be established in accordance with the English Law of 
Evidence* W 


Thus the proposition stated in the commencement of this Section is 
prcnml true* 

| 2L The force of evidence rests upon this proved experience, that 
as a general rule men speak truth rather than falsehood. It may be, 
that when they are swayed by interest, or roused by passion, they may 
intentionally misrepresent ; or that when they are careless observers 
of facts, or of uuretentivo memory, or confused by timidity, they may 
bo unintentionally inaccurate in their reports; but these are the ex¬ 
ceptions to the general rule, not the rule itself, A little reflection will 
suffice to convince us how largely the principle of Faith enters into all 
the commonest concerns of life, A la#y man lying in bed trusts his 
valet who tells him it is a rainy day, without troubling himself to go 
to the window to verify the statement* Notwithstanding the prover¬ 
bial quality of travellers" tales, we accept the various narratives of voy* 
ages published ©very day without a moment's hesitation* It is but sel¬ 
dom that we require the Rhodian boaster to perform his alleged jump 
again for our satisfaction ; and further experience proves the truth of 
a Bruce or a Water ton, the accounts of whose wanderings had at 


(c) On question a of w* traet or inheriliinee between Natim, the Court will in veiitigitfe ac¬ 
cording to the English, mid riot according to the Native tuba of evidence, Sued ALhi rt m 
St/erf Kalfee M uiia Khan. 19 1 h J a n. ISIS, 2 Str, 10 1 . 

The ml us of evidence are the same in Indie a* in England, and no allowance is mad© 
for the character of the Natives. Sreemutty Nubbococmar* Bosses v. Goursou^hr BeaL 
24 th June 1S42, J Fulton, 13. 

It may not be out of place to show on what principle this depends. It is settled by tha 
comity nations that nr hen a foreigner submits to the jurisdiction of n Court, though he has 
a right to demand that his eantrncu, $c. made in hit own country .dmU bo judged of accord¬ 
ing to his own law, yet he mint m all reapoetd conform to the procedure of iho Court in which 
he sum Or as it is put, {see Story's Conflict of Law a, § 551) In those raauvfs which relate 
(t ad Ufis ordineUionem** the " lexjori" obtains ; in those which relate vd litis decisitinem” 
the w lex lari contractus” Andes above du>wn, Evidence is part of the Adjective Law. 
A curious consequence has been deduced from ibis. By the Hindu Law, tilt limitation of 
Actions with regard to personalty is ten yenr* (oattended ii*g. II* of 1802, S. 18, €1* 4, to 
twelve years) and although the Supreme Court Charter provides that their Law of Contract 
»haU prevail, it bus nevertheless been held by ihe Privy Council in HucktHubopt v. IttUoobhoy 
MotUchvnd, Moore's Ind, App-vol*5, p. 234, that the 'English Law of Limitation* which 
fives only ri* years, shall prevail against Hindus. See also Bmn* t>- Lippman^ II, CL and 
tin, p, 1, 
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first inspired only a feeling of incredulity. In short, Truth in these 
latter days has been proved stronger than Fiction. In the yarious 
treatises of a popular character on the subject of Astronomy, we do 
not distrust the marvellous distances and weights and velocities there 
recorded. We need not make ourselves adepts in the mathematics 
in order to test our informant's statements; and a brief analysis will 
show, that out of the entire sum of knowledge of any given individual, 
but a comparatively very small fraction is the result of proof ; how 
very largely he stands indebted to the previous labors of others 
which he takes on trust. Life would be too short for the invesliga- 
tion of a tithe of even common place truisms. Wo submit our chins 
to the barber, with implicit confidence touching the safety of our 
throats; we relish the dainty offerings of the cook, without a suspi¬ 
cion of poison; not that murders have not been committed by razors 
gnd arsenic; but because experience shows that the proportion of 
such crimes to the opportunities of committing them is of infinitesi¬ 
mal value* 

Bentham J s remarks^) are so forcible upon this subject that they 
may well be given in ex ten so* 

** That there exists in man a propensity to believe in testimony, is matter 
of fact, matter of universal experience ; and this, as well on every other oc¬ 
casion, and in any private station, as on a judicial occasion, and in the sta¬ 
tion of judge, 

“ The existence of the propensity being thus out of dispute, then cornea 
the question that belongs to the present purpose—is it right to give way to 
this propensity ? and if right in general, are there ,no limitations, no excep¬ 
tions to the cases in which this propensity must be admitted ? 

" To the first question the answer Is—Yes; it is right to give way to 
this propensity : the propriety of doing so is established by experience* By 
experience, the existence of the propensity is ascertained; by experience, 
the propriety of acting in compliance with it is established* 

** Established already by experience, by universal experience, it may be 
still further established by direct experiment, should any one be found 
willing to be at the charge of it* Continue your belief in testimony, as you 
have been used to believe in it, the business of your life will go on as it has 
been used to do : withhold your belief from testimony, and with the same 
regularity as that with which you have been in use to bestow it i you will 
not be long without smarting for your forbearance* The prosperity with 

tT) Rationale <?f Evidence, vri, 1. p> 110. 
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which the business of your life is carried on, depends on the knowledge you 
have of the states of men and things viz - of srnffi men and such things as your 
situation in life gives you occasion to be acquainted with : and of that know* 
ledge it is but a minute and altogether insufficient portion that you can ob¬ 
tain from your own experience, from your own perceptions alone ; the rest 
rjf that of which you have need, must come to you, if it comes to you at all, 
from testimony. 

“ And what is it that, by thus rendering it a man's ut&mi, renders it 
proper for him to bestow a general belief on testimony ? It is the general 
conformity of testimony to the real state of tilings—of the real state of 
things to testimony : of the facts reported upon, to the reports made con* 
earning them. 

n And by what is it that this conformity is made known ? Answer again 
—By experience. It is because testimony u conformable to the truth of 
things, that, if you were to go cn treating it as if it was not conformable, 
you would not fail of suffering from it. 

« And by what is it that this conformity is produced ? The question is 
not incapable of receiving an answer, and therefore, being a practically im¬ 
portant one, it is neither an improper nor an unreasonable one; a little fur¬ 
ther on an answer will be endeavoured to be given, 

« Forasmuch as, in a man, whether on a Judicial occasion, or on a Non- 
judicial occasion, In a Judicial station, or not in a Judicial station, there 
exists a general propensity to believe in. evidence; and forasmuch as in ge¬ 
neral the giving way to that propensity is right, being found to be attended 
with consequences advantageous upon the whole; so, when, on a Judicial 
occasion, and in a Judicial station, a man Laving received evidence has 
grounded hU belief on it, pronounced a decision in conformity to such be¬ 
lief, and iu the exercise of Judicial power acted in conformity to such de¬ 
cision, there exists cn the part of men at large, falling special and predomi¬ 
nant reasons to the contrary, a propensity to regard such belief as rightly 
bestowed ; and to yield to this propensity also Is right, and in general pro¬ 
ductive of beneficial consequences, as is also established by experience, 

4< Ask what is the ground—the foundation—or more simply and distinct¬ 
ly, the efficient cause of the persuasion, produced by evidence— produced 
by testimony? An answer that may he given without impropriety, is— Ex* 
perience : experience, and nothing but experience. 

Experience ?—of what ? Of the conformity of the facts which form the 
subjects of the several assertions of which testimony consists, with the as¬ 
sertions so made concerning these respective facts> 
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In the course of the ordinary and constant! intercourse between man 
and man in private life, propositions affirming or disaffirming the existence 
of this or that fact, are continually uttered in a vast variety of forms. 
For the most part, occasions of obtaining perceptions, of and in relation 
to the facts in question, present themselves ; the perceptions thus obtained 
are found conformable to the description given by those assertions. Testi¬ 
mony being thus for the most part found true in past instances, hence the 
propensity to expect to find it true in any given future instance : hence, in 
a word, the disposition to belief. 

u On the* other hand, in some Instances, instead of such conformity, dls - 
conlormity is the result presented by the surer guide, perception * hence, 
the disposition to disbelief. 


The number of the instances in which, to a degree sufficient for practice,, 
this conformity is found to have place, is greatly superior to the number of 
the inktan.ee8 in which it is found to fail. Hence, the cases of belief con¬ 
stitute the general rule—the ordinary state of a man's mind ; the cases of 
disbelief constitute so many cases of exception; and to produce disbelief 
requires some particular assignable consideration, operating in the character 
of a special cause. 


* s The disposition or propensity to belief may, in this sense, be said to be 
stronger than the disposition, the propensity, to disbelief, Were the pro¬ 
position reversed, the business of society could not be carried on: society 
itself could not have had existence. For the facts which fall, under the per¬ 
ception of any given individual are in number but as a drop of water in the 
bucket, compared with those concerning the existence of which it is impos¬ 
sible for him to obtain any persuasion otherwise than from the reports, the 
assertions, made by other mem? 


I.—EVIDENCE AS TO PRINCIPLES, 

§ 25. Is there thcn.any distinction between Legal and other Evi¬ 
dence? It may in the first place be laid down fgenerally, that the 
principles of Legal Evidence are the same as those'which an educated 
man of ordinary understanding would act upon on enquiring into the 
truth of any investigation in every day life. 

| 26. Hut inasmuch m there is less inducement to deceive in ordi¬ 
nary matters, than in legal investigations, in which the parties have 
their interests at stake, and inasmuch as the despatch of public busi¬ 
ness forbids unlimited time being devoted to any one enquiry, it is 

expedient and convenient not to go into all that we might have an in¬ 
is 


LIMITS OF INVESTIGATION* 



dination to enquire into in the private matters of life.te) The principles 
are such es a prudent father of a family would use in investigating 
a domestic dispute; the only proper causes for exclusion in legal en¬ 
quiries are Vexation, Expense, Belay. Instances may easily he ima¬ 
gined, and constantly occur in practice, in which notwithstanding it 
might be desirable to adduce a particular piece of evidence before com¬ 
ing to a decision, yet a consideration of the vexation, expense, or delay, 
attending its production, necessitates a decision without It ; and on 
the whole the balance of public convenience, as well as justice, will be 
found in favor of acting upon general rules, not making exceptions 
on account of supposed cases of part icular hardship* As it has been 
repeatedly said, ** Hard cases make bad law.” 

j} 27* Where none of these preventive obstacles presents itself, a 
wisely constructed Law of Evidence will strive to admit everything 
which can throw light upon the subject under investigation* It i& 
thus that minutiae become distinct; just as the microscope, when the 
light is most intense, reveals animalculse imperceptible to the naked 
eye. The Judge should have the benefit of the fullest possible bexty of 
light. Suppose you wore about to set out on a journey along ft road 
untried before, to some point which you had never previously visited, 
I presume that you would prefer accomplishing it by day rather than 
by night; or if you were forced by circumstances to undertake if by 
night, you would rather have a full moon, or star light, or torchTight, 
than total darkness? Yet this is very analogous to a judicial investi¬ 
gation. 

Until a comparatively recent date the Law excluded much light, 
which might usefully and legitimately have been admitted, but 
for a prejudice, a jealousy, and an over caution, which were exercised 
to preclude what was thought the opening, the chance, or possibility 
of error* 


(0 Nothing more tends to fix principles in the mind of the Student than their connexion 
■with a Law maxim, and I shall therefore introduce them wherever apposite i thus. ** Inter- 
£$ ■ reipuh2foi& at sit finis UUuftt M “ Ns life# immortalit epmf dutn litiganlts mortal? s f>unt” 
are Form ulio expressing this necessity of placing limits to the production of evidence. See Per. 
Eolfa Et (Lord Crav. worth, Chancellor) in Ait* Genl v. Hitchcock. XI Jur. 432* 11 The Law* 
of Evidence us to what ^receivable or not are founded on a compound consideration of what 
uostnUJtedly considered is calculated to throw light on the subject lei dispute, and of what is 
practicable. Perhaps if we lived to tba age of a thousand years hist* ml of sixty or seventy* it 
might throw light on any s abject that came into dispute, if all matters which could by pos¬ 
sibility nPfect it, were severally gone into, and enquiries carried on from non • 1 1 to mouth as to 
the, truth of every thing connected with it. 1 do not s^y hovr that would he, but such a course 
is found to he impo&ihlt at prose at* 1 * 
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§ 28. Thus the parties disputants) were not to be themselves heard, 
because it was thought they would be bo necessarily biassed, that 
they would be little worthy of credit, and that the temptation to 
perjury would be, if not irresistible, very dangerous. Thus too the 
testimony of any one, offered by the parties, as a witness, who was 
pecuniarily intereatedC 5 ) in the matter in dispute, was peremptorily ex¬ 
cluded : a practice which involved this absurdity, that the evidence 
of a man with the wealth of Sir Jamsetjee Jejeebhoy would bo re¬ 
jected, if he vyere shown to be interested even to the extent of a single 
rupee in the suit at issue. To such a man, the temptation thereby 
offered to swerve from the truth would be as nothing; yet the rule, 
stern as the bod of Procrustes, was equally fitted to him, and to a 
pauper to whom the same sum might be sufficient to make him a 
11 bazaar witness/' And again, pecuniary interest was the only test 
applied ; as though there might not exist interest of other qualities 
far more likely to exercise a disturbing influence upon the deponent's 
testimony. Sir Jamsetjee might: ho excluded on account of a single 
rupee j but the father of a girl infamously seduced, while smarting 
under the sense of injury done his child, might bo a perfectly admissible 
witness against the seducer. Thus again, tho evidence of those who 
had been convicted of an infamous crimoCO wag irreceivablo : and their 
inability to give evidence appears to have been considered a portion 
of their punishment; but it may well be questioned, whether the pu¬ 
nishment did not equally or infinitely more affect the innocent party 
who stood in need of his testimony : while as to any exclusion on the 
ground of such a person being unworthy of belief, it is evident that 
this is an objection rather to the credibility than to tho admissibility 
of the witness, just as it is in the case of parties, or their interested 
witnesses. It is for the Judge rather to weigh w T eil all the conditions 
under which such a witness gives his evidence, than summarily to re¬ 
fuse to hear him. A due respect being had to the previous or present 
character of the person tendering his testimony, such testimony may 
bo entitled to any degree of belief from zero up to proof positive. 


(r) See Legislative Ad II. of I£55- Sea. XIX. l i and 15, Yin, e, 95, 

(0 Sec Legislative ActII. ofl855, Sec. XVII. 3 and 4 Will IV. e. 42 ( s. 2C, 6 and V Vic. 
c, 85 {Lord Utncmm's Act.) (Lord Brougham'0 Act 14 and 15, Vic, e* 99, u to Comity Court, 
9 uiitl 10, Vic, c. 05, &«*. S3. 

(0 See 0 and 7*. Vie. c. 85, See all to tlic Supreme Court's Tlegislative Act XV. of 1852 Sac 
•ho Legislative Act II. of 1855 Sec. XXXU, and Act XU of 183?. 









COURSE OF A JtJBGE. 


| 29, Accordingly, the tendency of modern legislation^®) has been 
to remove the objections under the old law; to open the witness box 
to all such camera, and to leave the degree of credit which they res¬ 
pectively deserve to the acumen and experience of the Judge. 


| 30. There are however certain other c!asses whose exclusion stands 
upon more tenable grounds: the Hindu Law indeed capriciously ex* 
eludes the testimony of lepers and outcasts ; the Mahomedan Law 
will not listen to a female ; but it is apparent that there are reasona¬ 
ble grounds for the exclusion of certain classes. If an oath or its 
equivalent is a necessary preliminary sanction to the delivery of evi¬ 
dence, it follows that a person totally deficient in religious belief must 
be unqualified ; and defect of understanding, as in the case of Idiolcy, is 
obviously a proper ground for refusing the testimony of those so af¬ 
flicted- To the development of the subject of these two sections we 
shall return at large hereafter, 

§ 31. Such are some of the principal obstacles which an enlight¬ 
ened spirit of legislation has, in late years, removed from the path of 
the Judge seeking to investigate the truth of the facts before him. 

§ 32, It can rarely happen that a Judge can have himself seen, 
or bad actual knowledge of, the matter in dispute. It may happen; as 
when a Magistrate arrests a person committing an affray or felony in 
hia presence; but generally speaking, he must be ignorant of the cir¬ 
cumstances of the contention. How would he act, if he was a man 
transacting the daily affairs of life ? Not having seen the matter him¬ 
self; after examining the parties, he would first ask to have before 
him those who had themselves seen what happened, and ascertain 
from thorn what they had seen. If he could find none such, he might 
naturally, perhaps reasonably, listen to what others, not themselves pre¬ 
sent, had heard from those who were present. Failing this last class, 
he would, thirdly, endeavour to find out what circumstances accom¬ 
panied the transaction, and from them draw his own conclusions, 

§ 33. The first class that of witnesses who spoke from the ex¬ 
perience of their actual bodily senses, eye witnesses, is called im~ 

: mediate . 

^ 34, The second class, those namely who merely give as their evi¬ 
dence derivatively, and not originally, what they have heard from 
others, is mediate. 


(*) See tho Acte in { 28 . 


j>iuect anp ixuikect testimony* excoudihg tests. 33 

Both of these classes are however comprised under the head 
of Direct Testimony, 

§ 36, The third class is called Indirect 

§ 37, It will be seen that we are here classifying' the kinds of evi¬ 
dence, which is necessary so far, for our present purpose : the further 
consideration of this topic must however bo postponed for the present, 
lest it should interfere with our immediate subject, the principles of 
evidence, 

§ 38, The Law can only operate upon evidence, in whatever shape 
it shall present itself, either by ; 1st* Excluding it altogether, or ad¬ 
mitting it subject to certain artificial testa : or 2nd- Ily annexing cer¬ 
tain artificial effects to it, when it has been admitted. 

§ 39. The fundamental principle upon which the law regulates evi¬ 
dence is, that the best which the case admits of shall m every instance 
be produced . This will be found on analysis to lie at the bottom of 
every rule which has from time to time been framed on the subject ; 
the apparent exceptions will turn out only m so many illustrations of 
the general principle; and a little attention only is necessary to con¬ 
vince the reflecting that this is so. 

^ 40* Thus; to consider the first mode of the operation of the law 
laid down in Section SB; judicial investigation excludes all testimony 
not of the purest possible quality. It is with the view of rendering 
it as solemn us possible, that the law has instituted certain artificial 
excluding tests. They are two j first, that evidence shall be delivered 
under the sanction of an oath t, or that which is equivalent to it, solemn 
affirmation ; the penalty for false statement being the same as that at* 
tachiag to what is technically known as perjury ;M secondly ; that 
which excludes evidence, when the party to be affected by it, has not 
had the opportunity of crots-examination. 

§ 41. Thus it k that the l&w operates m order to place the witness 
in the position most favorable for his delivering himself of a veracious 
report; and provides the most effective means for detecting and eli¬ 
minating any lurking falsity, intentional or unintentional* 

| 42* Bentkam states that there are four guarantees or sanctions 
for a witness speaking the truth in preference to falsehood. 

The first he calls the Natural guarantee : that is to say, that it is 
M geo Aci IL gt im, Sec. XTIL 
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TO0R GUARANTEES FOR TRUTH, THE NATURAL GUARANTEE. 

more easy to tell truth than falsehood, The former h often the mere 
work of memory; the latter requires invention, and it is the nature 
of man to prefer ease to trouble. 

The second ho calls the Moral guarantee ; which rests upon the dis¬ 
taste of the generality of men to earn the infamy which attaches in 
society to the character of an utter or of falsehood. 

The third he calls the Religious guarantee , which rests upon the 
belief in the displeasure of a Supreme Being incurred by a wilful 
breach of an oath» 


The. fourth he calk the Political guarantee which rests upon the 
fear of the penalties annexed by the Legislature to the crime of per- 

jury. 

As to the first ho writes as follows :—&) 

« To rafale incidents as they have really happened, is the vvo;k of the 
memory : to relate them otherwise than as they have really happened, is the 
work, of the invention, Hut, generally t-peaking, comparing the work of the 
memory with that of the invention, the latter will he found by much the 
harder work. The ideas presented by the memory present themselves in 
t he first, instance, and as it were of their own accord : the ideas presented by 
the invention, by the imagination, do not present themselves without labor 
and exertion* In the first instance come the true facta presented by the 
memory, which facts must be put aside: they are constantly presenting 
themselves, and as constantly must the door be shut against them. The 
false kets, for which the imagination is drawn upon, are not to be got at 
without effort: not only so, but, if, in the search made after them, any at 
ilt \{ present themselves, different ones present themselves for the same place : 
to the labor of investigation is thus added the labor of selection/* 


And again :(*) 

*< The act of reporting as true that which is not true,—such a trsnsgres- 
Hion of the line of truth, even when not attended with a consciousness of the 
departure, h a mode of conduct against which the moral sanction points its 
censure with a certain degree of force: much more, when the departure is 
regarded as attended with that vicious consciousness. The labor of inven¬ 
tion, consequently, is increased; since the story must he framed, not only 
so as to answer a present purpose, by deceiving the person to whom it is 
addressed, but., if possible, ao as not to draw down upon the inventor the 
pain of public dkesteem, by being subsequently discovered to be false/ 


(*) “ Jn Judith non creditor nisi jurat <$*' 
(v) Ratiejixilc of Byidcucej YOb 1 > P- 202. 
(z) Ibid, p. 201, 
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As to the second :(<0 

“ Of the degree offeree with which the moral or popular sanction acts in 
support of the law or rule of veracity, a more striking or satisfactory ex¬ 
emplification cannot be given, than the infamy which so universally attaches 
upon the character of a liar, and the violent and frequently insupportable 
provocation given by any one who, in speaking to, or in the presence of, ano¬ 
ther, applies to him that epithet, 

*■ 1 There has not, I suppose, existed anywhere, at any time, a community, 
—-certainly there exists not among the civilized Communities with which we 
have intercourse,* one, in which the appellation of a liar is not a term of re¬ 
proach, Among the most egregious and notorious liars that ever existed, I 
cannot think that there can ever have been a single individual to whom it 
must not have been a cause of pain, as often as it happened to him to hear 
the appellation applied to himself; to whom it would not hare been mat¬ 
ter of relief and comfort, had it been possible for him to have disburdened 
hia character from the load of.it/* 

And he thus shows how the moral sanction in some exceptive cases 
changes its direction though not its nature.^) 

41 Of the other exceptions to the truth-promoting tendency of the meral 
sanction, the origin may be seen in the opposition between particular inter¬ 
ests and general* The force of the moral sanction* of the popular sanction, 
taken in its greatest extent, is composed of the general interests of the com¬ 
mut'd y at large* But, in every political community, smaller communities or 
aggregations of individuals will be found; each aggregation having an in¬ 
terest common to all its members, but opposite to that of the all comprising 
aggregate to which they all belong: and to every such partial though still 
composite interest, to every such section of the community, corresponds a 
section of the popular or moral sanction, and of the moral force with which 
it acts* 

“ A sort of honor is to be found among thieves. So it has often been 
observed, and truly : hut this 1 lion or is neither more nor less than a dispo¬ 
sition to pursue that interest, to*be impelled by (hat detached portion of the 
general moral force, by which the members of the predatory community in 
question etc bound together* The whole community has its popular or 
moral sanction upon an all-comprehensive scale; the several communities of 
thievesmugglers, and all other communities having particular interests 
acting in opposition to the general interest—all those recognized, or not re¬ 
cognized, as being included in the more comprehensive class or denomina- 



Rationale-of Evidence, vol* I, P. 210, 
Ibid, p. 21A 
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THE RELIGIOUS AND POLITICAL GUARANTEES. 


lion of male lectors,—have each of them a sort of section of the popular or 
moral sanction’to itself* 

** It 13 the interest of the community at large» that truth alone should be 
uttered ; that the language of mendacity and deception should he abstained 
fronton every judicial occasion, and on almost every other occasion ; ab¬ 
stained from* although, and for the very reason that, the commission of it 
threatened to be beneficial to the particular interests that act in opposition 
to the general interests :—to the common interests, for example, of thieves 
and smugglers* 

£1 It is the interest of the community that truth should be revealed, as 
often as the disclosure of it promts to be conducive to the bringing down 
of punishment upon the heads of thieves and smugglers, But it is the in¬ 
terest of thieves and smugglers that truth should never be revealed, but 
always concealed, as often as the disclosure of it threatens to he conducive 
to the bringing down punishment on the heads of thieves or smugglers* 
Among these malefactors, therefore, the section of the moral sanction, which 
applies to testimony, prescribes mendacity, while it prohibits, and, as far as 
nuy be, punishes veracity, as an act of vice and treachery* 

“ In any community, composed of thieves or smugglers, is any act of de¬ 
predation committed by one member to the prejudice of the rest ? The 
force of the moral sanction changes now its direction, though not. its nature r 
the force of this section of the popular sanction now joins itself to that of 
the whole. Mendacitj* ia recognised as a vice ; veracity, as a virtue* 

As to the third : he strikingly illustrates its efficacy as follows :—ft) 

When Jepht.hah, the chief of that religion, having vowed in case of vic¬ 
tory to sacrifice to the Lord the first object that'presented itself, and having 
beholden in his own daughter that first object, 4 did with her according to 
liia vow, 1 it was for no other reason than that he ■ had said upon his oath 
that he would do so, though unquestionably without having, in so saying, 
had her in his thoughts. Not only humanity, but duty, even parental duty, 
were on this occasion held to be considerations of inferior moment, when 
compared with the duty of adherence to truth* that duty having been re-in - 
forcetl by the ceremony of a vow, of that solemn appeal which is common 
to oaths and vows/* 

As to the fourth :W 

The force of the political sanction,'like that of the moral sanction, may 
be considered to be one of the standing causes of veracity: standing counter- 


(c) Bation.Ie of Evidencp, vol ], p. 234. 
W Hid, p. 223. 
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forces, acting in opposition to mendacity/ Like that of the moral sanction 
however, and from the same cause, it is capable of being by accident brought 
to act on the adverse side* 

w Punishment, legal punishment, is, in every civilized country, annexed 
to mendacity in judicature. But wherever the effect or tendency of true 
testimony would be to subject the deponent to any obligation of the bur- 
thensome kind, whether on the score of punishment, satisfaction to be ren¬ 
dered tu a party injured, or right to be conferred on the adverse party ; so 
much of the occasional force of this sanction is made to act in opposition to 
its regular and standing force. In.eveiy such case,—abstraction made of 
every other species of motive ; whichever of the two antagonizing forces of 
the- same sanction, its standing force and its occasional force, happened on 
each occasion to be the greater, (certainty and proximity, as well as intensi¬ 
ty, of the punishment, being taken into account on both sides) on that 
side human conduct would be sure to be found. If, for example, the offence 
for which a man were under prosecution, was a species of fraudulent ob- 
taiirment, the punishment of which consisted of transportation for three 
years; while the punishment for the perjury, in case of his answering false X 
ly while under examination on that occasion, was transportation for seven 
years ; and the probability of conviction appeared exactly the same in both 
cases; abstraction, made of all other motives, veracity in this case ought, 
in every instance, to be regarded as certain : while, on the other hand, all 
things remaining as beforeif, instead of transportation for three years, 
the punishment for the fraud were transportation for fourteen years, perjury 
might in every instance be set down for certain in this case, as veracity was 
in the other.” 


§ 43. In determining on the veracity of a witness, the Judge 1ms 
two matters to regard; first, his ability, secondly, his mliingrma to 
speak the truth. A man may be perfectly willing to fell the truth, 
and yet unable, without any moral blame attaching to him. lie may 
have inaccurately observed; or been deceived by his senses ; or he 
may be the dupe of a fallacious memory; or he may be confused by 
the novelty of the circumstances under which he finds himself called 
upon to give his evidence. And as to all these points—which taken 
together make up his ability—Cross -examination will be found the 
most powerful detective. On the other hand, though perfectly abje, 
he may be unwilling to tell the truth. And this may be testified by 
his determined silence ; his refusal to speak ; his tolling the truth, but 
not the whole truth ; or by positive mendacity, exhibiting itself in the 
form of coloring facts, or inventing falsehoods. 
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| 44- Cross-examination is powerful here alao; but we Imve an¬ 
other safeguard- If we cannot make a man milling to tell the truth, 
wo can at least take measures for making him 'unwilling to tell an 
untruth, by subjecting him to the four sanctions above specified. Of 
the first and second, the natural and the moral sanctums* it is super¬ 
fluous here to speak more. Of the third, or religious sanction, and 
that which politically attaches to it in the way of t inporal punish¬ 
ment, or in other words of an Oath and Perjury, it Is in tended now 


GATH* 

§ 45, The Oath must be judicial: that is, administered in a judi¬ 
cial proceeding, and by one having authority to administer it: other¬ 
wise an indictmnut for perjury could not be maintained. Thus when 
a man came before a Cantonment Police Officer with a statement 
that the Native Revenue authorities had defrauded the Govern¬ 
ment of a lakh of Rupees, and the Magistrate, instead of referring 
or reporting the case to tha District Revenue authority, took an 
affidavit of the facts from the deponent, the affidavit w as a mere 
voluntary affidavit. So, it is to be feared, too many instances occur in 
this country, of persons who have no authority whatever to adminis¬ 
ter an oath, taking affidavits from persons coming before them : pro¬ 
bably from a vague idea that they are furthering the mds of justice, 
but utterly without any jurisdiction to justify their acta, 

§ 40- formerly, the party taking the oath must hare had a belief 
in the existence of a God, and in a future state of rewards and punish¬ 
ments, 

g 47, This operated to exclude idiots and lunatics, who cannot un¬ 
derstand ; children so young or persons so uneducated, that they d& 
not understand the nature of an oath ; and Atheists who do not 
believe in the existence of a God.fa) 

§ 48* An idiot is a person bom without rationality* A lunatic is 
one originally born with rationality, but subsequently becoming in¬ 
fo) It may well W questiotictf whether Atheism is not ratlicr an abjection to the credi¬ 
bility than the reception of evidence* It is but. the absents ot one out of four guarantee* for 
troth, and it may be that the other three may prove sufficiently strung enfegimidg for iera- 
city, notwithstanding this he wanting. Whether this is so, in &*oh particular case should b# 
left to the Judge to decide; and accordingly wo find the Legislature (Act II* of 135$; See* 
XV,) declaring ihat 4t want of religious Mar 1 shall not exclude a wittier. 
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same. Such a one m capable of being sworn during a proved lucid in- . 
tervaL 

§ 49* In the case of children, and I apprehend adults, incapable 
through defective education, of understanding the nature of an oath 
or affirmation, the practice is to put off the trial until the party has 
had the necessary instruction imparted to him*!/) The leading au¬ 
thority on this point is Brazkr’s caaefo) which lays down the law as 
above: There is however & late case in which Aldenon B '.W denies 
the rule* But this seems contrary to the authorities* 

The same rule is laid down for the guidance of the Mofassil Courts 
by W C. 0* of Femj. Ad* 12th July 1825 B* and now by Act XT of 1855, 

Sec. XV. such parties may bo admitted to testify on simple affirma¬ 
tion to speak the truth ; hut still if the age or defect of education were 
such as to sho w that the party tendered did not understand the dif¬ 
ference between truth aud falsehood ? a trial might be put off. 

§ 50. It is the office of the Judge to ascertain by personal ex¬ 
amination, if possible previous to the tender of the oath, the mental 
qualification of the witness : and it may be useful to cite tho lan¬ 
guage of Fatteson JJ*) as to the nature of the u nderstanding requisite 
to satisfy a Judge: Ho says “I must be satisfied that this child 
feels the binding obligation of an oath from the general course of her 
religious education. The effect of the oath upon the conscience of 
the child should arise from religious feelings of a permanent -nature, 
and not merely from instructions confined to the nature of an oath 
recently communicated to her for tho purposes of this trial; and as 


(/) Now by Act IX* of 1855, See. XV. in mch case?, and nbo in eases of “ defective religi¬ 
ous belief,” the witness may be admitted to give evidence on simple aiftr matins that be 
will speak the truth. 

($) Leach's Crown Cases. Case 9S, where it was held n ttuit no testimony whatever can ba 
legally received except upon oath; and that an infant, ihoukh under the age of seven years, 
may he aworn in a criminal prosecution, provided tuck infant appears* on strict examination 
by ilii’ Court, to possess a sufficient knowledge of tile nature and consequences of An oath, 
for there is no precise or fixed rule a* to the time within which infants are excluded from 
{riving evidence j but their admissibility depends upon tho sense and reason they entertain 
of the danger and impiety of falsehood which is to be collected from their answers to ques¬ 
tions propounded to them by tho Court; but if they are found incompetent to take an oath, 
their testimony nan not be received. The Judges determined* therefore that the evidence of 
the information which the infant had Riven to her mother and tho other witness, ought not 
to have been received*-*-Tho prisoner received a pardon.” And see Starkie, p. 117, note ti 
and tho CAftos there cited ; also the whole Law traced by Best* Pr. of Hvid. } 147—152. 

(A) See P/tiUipp$ onEv\ IGth Ed* vol* L p* 10. 

(i) C, O. of Foujd, Ad. 15th Ap. 1819. Moral v Kuppan and Multan, Arbuthnot's Sc- 
ket Rep. p. I£S. Morley’fl Dig. Cr, L. Cane 245. fl Witnesses incapacitated by youth br other 
cause from making depositions on oath arc in no caae to he examined at alL7 f Huramjee Doss 
u QhtenahoQ Kandao and another* 18th Jleo 1834- l B* A. B^P* 

(A) R, ti WmUktM 7i C arid F, 320, 
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it appears that previous to the happening of the circumstances to 
which this witness comes to apeak, she had had no religious educa¬ 
tion whatever, and had never heard of a future state and now has 
no real understanding on the subject, I think that I must reject her 
testimony/' It may be proper to add that the examination by the 
Court should be of a general nature; aa to the child's belief iu the 
existence of a God, of a future state of reward and punishment, of the 
consequences of telling a lie in the eye of God, of the obligation im¬ 
posed by an oath to tell the truth; it should never enter upon doctri¬ 
nal or disputed points* 


| 51. There is a proverb that fools and children speak the truth; 
and I cannot close these remarks without observing that Hindu 
children of very tender years are remarkably intelligent and vera¬ 
cious witnesses* and perhaps on the whole the most satisfactory class 
of native witnesses ordinarily presented to our Courts of Justice. 

§ 52* During the darkness of barbarous times, oaths were multi¬ 
plied and accumulated. The most trifling occasion called forth an 
oath- The policy of modem days, recognizing the maxim that 
u familiarity breeds contempt,” has been to abolish oaths on all but 
the most solemn occasions : and the practice of substituting a solemn 
affirmation for an oath even in judicial investigations has largely 
obtained. 


§ 53* The following are the principal Legislative Enactments on 
this subject. 

Eeg. Ill* of 1802, See. YIL, regulates the administration of 
oaths in civil cases, and points out cases iu which an oath may 
be dispensed with, 

Eeg* IV. of 1S02, Sec, SIX., gives the Provincial Courts power 
, to dispense with oaths* 

Eeg. Y. of 1802, Sec. XVII., gives the same power to the Such 
der Adawlut Court, 

(Act YIX. of 1843, Sec. XXVIL, institutes now Criminal Courts 
instead of the old Circuit Courts : with similar powers.) 


Eeg, YIL of 1816* Sec. IV. Clause 9 to 12, regulates the power 
of District Punchayets as to oaths, 

Eeg* IV* of 1821, Sec* IX, gives power to Magistrates to exa¬ 
mine in potty offences without oath* 





Reg, I* of 1824, gives power to Criminal Courts and Magistrates. 


Act XXI. of 1837, provides for affirmations in matters not ju : 
dicial, 

Act V* of 1840, provides for affirmations in all Courts other than 
the Supreme Courts. 

Act II. of 1855, Sec. XV, provides for the admission of evidence 
on simple affirmation in the cases of children, persons wanting* 
or defective in religious belief, if the Court thinks proper. 

Sec. XVL makes the provisions of Sec. XV, applicable to written 
testimony. 

Before leaving this subject it may be well to advert to the New York 
Civil Code : which provides that any person may take a solemn af¬ 
firmation at his own option. Sec, 1877, The remarks of the author 
of the Code are worth transcribing. 

“ An important change is made by this section in respect to the adminis¬ 
tration of oaths, inasmuch as it allows a witness, in any case* to make a 
declaration or affirmation, instead of taking au oath. By the present law, 
the oath must be administered, unless the witness declares that he has con¬ 
scientious scruples againat taking an oath. We would not require it, if the 
witness merely preferred the declaration or affirmation. 

“That many good men doubt the lawfulness of oaths, and that more are 
shocked at their frequency, and the levity with which they are taken, are 
sufficient reasons for dispensing with them, wherever it can be dohe with 
safety. It appears to us safe to leave it optional with the witness, whether 
to take the oath or make the de claration, even though he have no scruple 
what* 1- r about the lawfulness of an oath. 

“ A bad man will avoid the oath, if he choose, by feigning a scruple he 
does not feel ■ a good man does not need it as a sanction for the troth of hie 
, clarationa. 3 * ( 

And. we may add. that an oath, such at least ns is ordinarily administer¬ 
ed in the Indian Courts, appears to afford very little safeguard against 
false swear in g. Whether an oath taken m the temple, or while holding 
a cow's tail, is thought to require a more strict observance than other 
forms, it may be difficult to say ; but the result of experience certainly 
proves how very little restraint the common oath of a Law Court 
Imposes. Perhaps ‘ the most beneficial effect of an oath upon an edu¬ 
cated mind is to arouse the attention, to excite caution, and secure 
accuracy of statement : it may terrify or stupify the superstitious ; but 
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eo far as the value of Native testimony Is concerned, perhaps it is not 
too much to say, that evidence is as credible without, as with the sanction 
of our ordinary oath, 

§54. But the penalties for perjury still attach to a wilfully false 
statement made upon affirmation, solemn or simple.® 

§ 55. There were always two exceptions to the rule that evidence 
must be upon oath. The first was in favor of such as had religious 
scruples, Quakers, and Moravians, for instance; not, bo it observed, of 
those who had irreligious scruples, such as Atheists. A per verse re¬ 
fusal to be sworn is a contempt of Court. The second was in favor 
of persons “ m extremis” making dying declarations* 

§ 56. The subject of dying declarations will be considered more 
fully hereafter; hero it may suffice to remark that the admissibility 
of such testimony depends upon the maxim Nemo moriturm prw- 
mmi&ur mentiri, It is not probable that any man would rush Into 
the presence of his Maker with a lio upon his tongue ; and the awful 
circumstances in which he Is placed are thought to constitute in 
themselves a sufficient guarantee for the truth of the deponent’s state¬ 
ment. This unwillingness may be exemplified by the conduct of 
those persons, who, convicted of a capital crime upon the clearest 
evidence, though they will not confess their guilt, submit to execution 
of the extreme sentence of the Law in silence. Tims too Palmer, when 
called upon to confess the .truth shortly before his death, sought to 
escape dying with a lie ia his mouth, by an equivocation, which per¬ 
haps might have satisfied his own mind, that Ks victim did not die 
by strychnine. Supposing antimony to have been mixed with the 
other poison, he might have deemed this statement true according to 
the letter, though it was certainly a negative pregnant almost tanta¬ 
mount to a confession of murder. 

§ 57, Formerly much difficulty was often experienced in proving, 
what was then necessary, that the party (t in extremis* was impressed 
with a belief of impending death. It has been now thought that 
although a gleam of hope of recovery might linger in the sufferer’s 
mind, his condition is sufficiently awful to afford a security for truth- 
fulness ; and the Legislature has accordinglyM declared that a dying 


<0 Act II, of 1855, Sec. XYIL 
(m) iW'gec.XXl&i.* 




REASONS FOR THE EXCEPTION- 

admissible in evidence, notwithstanding the entertain* 
menfc of a hope of recovery at the time of making 

$ 58. As we are at present investigating the principles of evidence, 
the remainder of the learning on this head may conveniently bo 
deferred to a period when the practice regarding it will come in logical 
order under con si deration, We have now only further to observe 
that the admission of such evidence militates against the other ex¬ 
cluding principle ; that of the cross-examination test; for even it the 
statement has been made in the absence of the party to be affected 
by it, bo that he has had no opportunity for cross-examination, it is 
nevertheless receivable. This exception to the general rule is how* 
ever based upon the soundest reasoning* Crime is in its very nature 
secret. It must often happen that the available evidence of the deed 
is locked up in the breast of the party slain : his peril may be so im¬ 
minent that no time can possibly he lost; and if under such circum¬ 
stances his testimony, vouched for as it is by his awful situation, were 
to be excluded, because not delivered upon oath, and in the presence 
cf the prisoner, we should hold out a premium to the assassin to strike 
his blow home and sure. 

| 59. Where an oath is still to be taken, it is to be administered in 
the form most binding upon the conscience of the witness. The lead- 
in grease upon this subject is that of Omychund v* Barker,fp) 




(ra) See C. 0. Foujd. Ad* 26th No?, 1832. 

(o) Wittes Ilrp.p. 538, also 1 Smith** leading Cam, p* See also Best on Elk } 159. 
» Numerous in* capo* are tabs found in ourbooks of the opposition of the principle that wit¬ 
ness are to be aw ora m that form which they consider binding on their conacuweB. M cm- 
b*rs of the Kirk of .Scotland, mid ethers who object to kiting or tough inf the book, have 
toen sworn by lifting up the right hand while itUy open before them* Irish Koman Ca- 
OioSitB »r« a wdin ec a Nm? Testament with a crucifix delineated on the cover, Jew* are 
tworn on the Pentateuch, keeping on their hats, tho language of the oath using chamrea 

, i. ,, , ■ . ii> ... 4 , o.-. L .i .. .. ... r . .1, .n. l. Pl M.hVi.. ivi^' vrt e nre mhnl on lilt; lvO“ 



vimeu iitst umaiu ms — ... ... - - -v ■ 

brought the top of hie forehead down to the bo*h, and touched it wiU hts head; he then 
looked for som* time upon it f and on being oakod what effect that ceremony to prorh.ee, 
he answered that he bound by it to speak the truth. According to the report oi Uruy- 

mmd % 

feut of 

Hindoos ca rmot be sworn in "countries where no firamin* *ra*to be found. A Chinese wit¬ 
ness ha* been sworn thus. On getting into the witness-box he knelt down, and n China smi- s 
ccr having been placed in h h hand, he struck it ngaidst the bras* rail m front of the box 
and broke it. The oflteer who swears the witnesses then administered the^slhin ms* 
words, which wore translated by the interpreter into the Chinese language. iou shan tcu 
the truth acid the whole truth ; the saucer is cracked, and if yon do not udl the truth you* 
iout will be cracked like the saucer*' '* 

* Sec R. v * Morgan,, l |>ack Cr, Cae* Wi 
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§ 60. We coma now to the second excluding test mentioned in 
§ 40: that of cross-examination, I have alread} T had occasion to ob¬ 
serve that this test is directed both to the ability and willingness of a 
fitness to speak the truth. It is indeed the most powerful weapon in 
the hands of a practised Judge or Advocate. But it is also a very 
dangerous, although a very tempting one, in the hands of the novice. 
It is a double edged weapon, and. often wounds the wield or: or like the 
Boomerang, it reverts on him who hurls it. 

| 6L There are some excellent observations of Starkie on this sub¬ 
ject which should be studied, (p. 105.) 

** The power and opportunity to cross-examine, it will be recollected, is 
one of the principal tests which the law has devised for the ascertainment 
of truth, and this is certainly a most efficacious test. By this means the 
situation of the witness with respect to the parties and the subject of liti¬ 
gation, his interest, his motives, his inclination and prejudices, his means 
of obtaining a correct and certain knowledge of the facts to which he bears 
testimony, the manner In which he has used those means, Mb powers of dis¬ 
cerning facts in the first instance, and his capacity for retaining and de¬ 
scribing them, ate fully investigated, and ascertained, and submitted to the 
consideration of the jury, %vho have an opportunity of observing the manner 
and demeanour of the witness; circumstances which are often of ae high 
importance as the answers themselves.' It is not easy for a witness who is 
subjected to this test, to impose upon the Court; for however artful the fa¬ 
brication of the falsehood may be, it cannot embrace all the circu instances to 
which the cross-examination may be extended ; the fraud is therefore open 
to detection for want of consistency between that which has been invented, 
and that which the witness must either represent according to the truth, 
for want of previous preparation, or misrepresent according to his own im¬ 
mediate invention. In the latter case, the imposition must obviously be 
very liable to detection ; so difficult is it to invent extemporaneously, and 
with a rapidity equal to that with which a scries of questions is proposed, 
in the face of a court of justice, and in the hearing of a listening and attentive 
multitude, a fiction consistent with itself and the other evidence in the cause.” 

§ 62. It is not essential thatcroaa-exaiiiination should actually have 
taken place. It is sufficient if the party to bo affected by it has had 
the opportunity of cross-examining the deponent Thus, if the depo¬ 
sition of a deceased witness, taken before a Magistrate on a charge of 
felony, were tendered in evidence against a prisoner at his trial* it 




RE3 INTER ALTOS ACTA* 



^ould be no objection on h la part to Us reception, that he had not no- 
tmlly cross-examined the deceased* It would suffice if ho had been 
present when the deposition was taken, and had the opportunity of 
cross'examining, if so disposed* On the other hand, this rule obvious¬ 
ly rejects all such evidence as has been taken in the absence of the 
party to be affected by it; for he could not in that case have had the 
opportunity which the law requires* Henco the necessity for taking 
depositions of witnesses in the presence of the prisoner* Hence too 
the depositions of witnesses in a former suit, ■ to which the person 
sought to be affected by such depositions was no party, are necessa¬ 
rily rejected; for it is ** m inter altos acta/' an affair between others. 
Me could have had no possibility of cross-examining the witnesses in the 
former suit, and therefore it shall not affect mm, conclusive as it may 
be in a second suit, about the same matters, bet ween the same parties, 

§ 63, Generally indeed it may be said that this teat excludes all 
« res inter alios acta” Bor this reason, a judgment obtained by A in 
au action against B, though conclusive between the same parties, in a 
subsequent action, touching the same matter, shall not affect O, a 
stranger, whether at the suit of A, or B, or of any other person. The 
exceptions to this rule will be considered when we come to the sub¬ 
ject of Judgments. But the observations of Starkie may bo here most 
conveniently stated* (P, 3G.) * 

** It is, however, to be observed that there is one class of cases where de¬ 
crees or judgments are evidence against a party, although he was not actu¬ 
ally privy to the proceeding or suit in which the judgment or decree was pro- 
nounced. This happens where the suit or proceeding does not relate to a 
mere private transaction between individuals or particular parties, but to 
some more public subject'mat ter beyond the mere right* of the litigants, in 
which the public possess an interest. It will be necessary hereafter to con¬ 
sider these cases with some minuteness; for the present, it may suffice to 
advert to them generally, and briefly to state the principle on whi eh such 
evidence is admissible ; and how far it ia inconsistent with the general and 
ordinary rule, that a party Is not to be affected either by any testimony or 
judgment founded upon that testimony, where he has not had au opportu¬ 
nity to cross-examine the witness and to controvert his testimony* Xu many 
instances a court possesses a Jims diction which enables it to pronounce ou 
the nature and qualities of a particular subject-matter, where the proceeding 
ias it is technically termed, intern * as where the Ordinary or the Court 
Christian decides upon questions of marriage or bastardy ; or the Court of 
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Exchequer upon condemnations; or the Court of Admiralty upon questions 
of prise ; or a Court of Quarter Sessions upon settlement cases. Decisions 
of this nature, as will be seen, are for the most part binding and conclusive 
upon all the world. At present it is to be observed, in the first place, that 
this class of cases is scarcely to be considered as m exception to the general 
rule ; because, in most instances, every one who can possibly be affected by 
the decision may, if he choose, be admitted to assert his rights to cross-ex¬ 
amine and to controvert by evidence. But, secondly, if this class of cases 
h to be considered as forming an exception to the general rule, it is a ne¬ 
cessary exception, since in such cases a final adjudication is absolutely es¬ 
sential to the interests of society, which require that the subject-matter 
should be settled and ascertained* and cannot bear that such questions should 
be loft in a precarious, doubtful, and fluctuating state* For example : the 
Spiritual Court has an immediate and direct jurisdiction upon die validity of 
marriages ; a jurisdiction which involves questions of tlie greatestimportauce 
to society in general—rights of property—-questions of bastardy—and even 
criminal liabilities. It is therefore obviously essential to the existence of 
such a Jurisdiction ibr useful and beneficial purposes, that its adjudication 
upon the subject-matter should he binding upon all; it would be in vain 
that a sentence of nullity of marriage should be pronounced in a spiritual 
court, if the marriage could a till be considered in Courts of law to exist as 
to all the legal rights and consequences of a valid marriage ; and it would 
produce infinite inconvenience and confusion, if the same marriage could he 
considered as existing for some purposes, but not as to all; not to mention 
the great evil of permitting interminable litigation on the same question, 
which would he left open to dispute as often as the fluctuation of times and 
of circumstances introduced new interests, and brought fresh litigants into 
the field.” 

| G-l, The result of these two tests—Oath and Cross-examination— 
is to exclude Hearsay : for such testimony is neither delivered on 
oath, nor is the originator subject to cross-examination* A consider¬ 
ation of Hearsay Evidence falls rather under the head of kinds of 
Evidence than the principles; but we can scarcely show how these 
tests operate to exclude it without understanding what it is. I pro¬ 
pose therefore to consider it here. 

g 65. Hearsay evidence Is also called mediate; because if the di ¬ 
vision of direct evidence into immediate and mediate, (See g 33—5) 
bo borne in mind, it will be seen that when A, swora in. Court, details 
something which he did not see with his own eyes, immediately, but 
which he heard {corn B. mediately t he is not giving expression to the 
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evidence of his own bodily smses, but is the medium merely of commu¬ 
nicating that which some third unsworn person, B, has said he saw. He 
is bringing evidence to birth, obdeirimnie manu , as it has been called, 
with the hand of a midwife; and is a mere channel or conduit pipe for 
communicating the information of a party not before the Court, A 
may most truthfully and correctly report what has been related to 
him ; but it is nevertheless apparent that the real truth of the origin 
nal statement cannot under such circumstances be tested. B the ori¬ 
ginator of the report is not subjected either to an oath or to cross- 
examination, Non cmi&tat but that he may have spoken idly or jo¬ 
cularly ; and that he would be unwilling to repeat on oath what he 
hud not hesitated to narrate in ordinary conversation : non comial 
that he might not have wilfully fabricated a stor}% or been the dupe 
of some one still farther hid behind the scenes'; or that though per¬ 
fectly veracious as to intention, he might not have been the victim of 
his own faulty impressions, or uuretentive memory ; und so have ut¬ 
terly broken down, if only exposed to the test of eross-examinntiom 
Therefore the Law determines that such evidence shall not be re¬ 
ceivable; that if it is important to the party calling A, to establish 
the facts which A has heard from B, B himself shall be produced, 
make his own statement in Court, be subjected to the two tests of oath 
and cro'se-examination, and that scarcely loss terrible detector of in¬ 
accurate or fallacious evidence, the observation to which a Judge, ex¬ 
perienced in forensic practice, and skilled in the knowledge of human 
nature, subjects the demeanour, the deportment, the manner, of every 
witness who comes before him. And though it may occasionally hap¬ 
pen that the evidence of B is not procurable by the party, without 
any fault of his own, and in the absence of any hindrance by his an¬ 
tagonist ; it is better that the individual should suffer inconvenience, 
and even loss, than that the general rule should be broken in his 
favor, the dangers to which suc;h a breaking in upon the general rule 
would open the door, being manifest and important.^) 


(p) The vulgar idea of " heart&*/' is confined to oral hearsay : cases in which a witness say, 
rt I heard smj loand but it O'curs nearly os frequently In ftmjmiic practice aud with fur 
Tuort; subtUty, in respect to things writl an and things done, as will he explained, here after- 
Our State Trials abound with the most glaring instances Q f the reception of hearsay evidence 
against the unfortunate accused; the Law of Rfidence. as » science, is of comparatively mo¬ 
dern date. The following account from the history of the persecution of the Knights Tem¬ 
plar, arising nut of the subversion of the Order by Philip le Hoi in 1307, exhibits Hearsay in its 
moat sulgari’onu. A lady named Agues Lovccot*.examined in England, stared that ghe heard 
that at a Ghapter held at Dyaeslce (Oyue&lay in Hertfordshire) the devil appeared to the 
Tc mplara in a mouittOdi foini, having precious atones instead of eyes, which shone so bright 
they illuminated the whole Chapter : the brothers in succession kissed him <m tbo posteriors, 
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g 66* It is of primary necessity that the student should thoroughly 
comprehend this rule, and the reasons on which it is founded* Hear¬ 
say Evidence is described in the last paragraph ia its simplest form. 
Even so, it is astonishing how often it escapes the observation of 
those daily conversant with the practice of the Law. I could point 
out whole pages of Hearsay Evidence in the depositions which every 
iSeasions produces*tv) But Hearsay often lurks in more invidious forms. 
Practice, and an attentive watchfulness can alone give facility in its 
detection : meanwhile, although I have endeavored to give the plain¬ 
est possible description of hearsay in the above Section, (65) it is de¬ 
sirable to impress its character on the pupil by a reference to the ob¬ 
servations of the text writers upon it* 


and marked tin. re the form of the crOU- She was told that one young man wins refused to 
through this ceremony was thrown into n well and a great stone east upon him. Another 
witness Robert do Fulda, said that he had heard t wenty years ago i that in the same place 
the devil came to the Chapter once a year and ilew away with one of the Knights whom he 
took ns a sort of tribute. Two others deposed that certain Templar* confessed to than that at 
a grand aoimal assembly in the County of York, the Templar* worshipped a calf; which might 
be good evidence against the confessors themselves, but not against their brethren. 

(<7) I give an instance almost incredible by those who arc not accustomed to Mofutsil prac¬ 
tice- It is the 2lHh answat of the Defendant's 7tk witness in O, S, No- l of 18-62 of the Cudda- 
pah Court, iu reply to the J udge, and taken down by the J udge himself* It u shacking tluit 
the record should be burtJnmcd with such rubbish ; that public lime should be taken up in 
recording it •, still more shocking, that thin should be? admitte-i ssa basis for decision. Ju the 
Cite from which this answer is taken, six lakhs of rupees wm at stake What. sf a man'* 
lih had been the a take ? 1 have noted tbo various breaches of the law of evidence ui |o 
hearsay in the margin* There were many other passages as objectionable* 

NO. 1 OF 185£> CUBDAPAH COURT- 


VBEHANA l?s* €A&U BASAFAtfAH ANJ1 orUBflS, 

Q, 26. Why were the said Puttahemade in the name of Coteoreppob and Nagappak 
Chotty ? 

A. After SarabkH Chetty te death, as it i* dhstomnry to write in the Police Book the names 

(1) No Curoum, no nf the parsons deceased and of their hiir*. the (1) C r wr*mm wrote in 

book produced. the Raid book (2) that the Puttaha should be made in the name of 

(2) Contents of the Nngappah Chatty because he was the heir to the whole property, 

book given, after which (3) the Tah&ddat having objected asking what reason 

(6) Tuhsildarte eon* there Wa* to moke the Puttahs in, the name of Nnguppah Che tty 
verstition given in ab- and Cotoorappah whilst the wives were alive, (Ac (4) Curnum said 

that NagappahChctty nod Cotncmppah were the heir# Ks the whoU 
property and that llio Puttaha should be made in their name to 
which the (fr) Tuh&iLjar anstrered it cannot be done ; the wives of 
Sarabiah Chi-tty, those of his brothers and his mother must either 
any notice to produce send u writing to that effect or ebe camo themselves; and having 
given- said so, he scut (6) a summon* and Mey wrote (7) and -sm u letter 

(7) Not produced, by a village C tittab ad y (Peon j who accompamed the Peon who 

pj) Peon's con versa- had taken th© summons to Jungslpitly. The said {&) torn ra¬ 
tion behind party teback. fated the fact to the Tshslldar and delivered him the letter *«(&) 
Peon not produced which it teas written that as Nagsppsh Chetty and Cotocrappab 

(DJ Contents of letter. only arc heirs to the whole property the Putts Us should be mude 

(IU) Putuhi not pro- in their names only, and that they had nothing to do with it And 
dttcoa. the ItehsihU? having seen the srud letter met dr accordingly the(fU) 

(IS) Their contents Puttahs iu the (II) name Of Nagapp&U Chctiy and UoLOOruppah, 
given. 


score of party. 

(4) C urn unite ditto. 
(->) Reply ditto. 
t6J N ot \ rod need, nor 





if Is confined to that kind of evidence (whether spoken or written) which 
does not derive its credibility solely from the credit due to the witness him¬ 
self, but rests also in part on the veracity and competency of some other 
person from whom the witness may have received his information/* 

Nothing can be more lucid than the observations of Starhio ;{*) 

** The highest degree of certainty of which the mind is capable, with res¬ 
pect to the existence of a particular fact, consists in a knowledge of it de¬ 
rived from actual perception of the fact by the senses ; and even this de¬ 
gree of evidence is obviously capable of bemg strengthened or weakened 
by particular dreams tan ces. It is seldom, however, that a jury can act upon 
knowledge of this description; it rarely happens that a fact which can be 
decided by mere .inspection is submitted to their consideration. In some 
instances, however, an inspection by the jury conduces to their decision ; 
where the question turns upon local situation a view may be had. So the 
Judges, in cases of mayhem, used to act super visum vutnerh ; co a jury of 
matrons, upon a plea of pregnancy, inspect the person of the prisoner. 
The degree of evidence which ranks the second in the scale, consists of in¬ 
formation derived, not from actual perception by our senses, but from the 
relation and information of others who have had the means of acquiring ac¬ 
tual knowledge of the facts, and in whose qualih cations for acquiring that 
knowledge, and retaining it, and faithfulness in afterwards communicating 
it, we can place confidence. 

“ Information thus derived is evidently inferior, in point of certainty, to 
that knowledge which is acquired by means of the senses, since it ie one 
step removed from the highest and most perfect ource. The truth of the 
fact in question depends upon the powers of percept* possessed by another - 
the opportunity afforded him of applying them* his jerice in making that 
application, the strength of his recollection, and his inclination to speak or 
to write the truth. It Is, however, upon knowledge thus derived that juries 
must in general act; they must be informed of the res ge&t® by those who 
have been eye and ear witnesses of them; their means of knowledge and 
their faithful comm an i cation of it, being guarded by the securest means 
which the law can devise. A third, and still inferior ground of belief, 
consists in Information which we derive, not immediately from one who has 
had actual knowledge of the fact by the perception of his senses, but from 
one who knows nothing more of the fact than that it has been asserted by 
some other person: this species of eirideuce, which is generally termed 


(r) PkiUipptt, yoL 1, p* H3« 
{ 9 ) Stark* p. 63, NoU £jr). 
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hearsay evidence, is evidently inferior, in point of certainty, to the former, 
even for the common purposes of daily intercourse in society ; for although 
the author of the assertion may be known, and Ids veracity highly appreci¬ 
ated, there is a greater latitude afforded for deception, mistake, and misap¬ 
prehension, and for defect of memory, and hence a degree jof doubt must 
result, which must evidently be increased in proportion to the number of 
persons through whom the communication has been transmitted; and, con¬ 
sequently, where the author la unknown, and the number of intermediate 
parties who have acted in the transmission is also unknown, the knowledge 
must be vague and uncertain, even as applied to the common affairs of life. 
But for the purposes of proof in a court of justice, a still stronger reason 
operates to the rejection of such evidence, namely, that it cannot be subject* 
ed to the ordinary tests which, the law has provided for the ascertainment 
of truth, the obligation of an oath, and the opportunity afforded for cross- 
examination ; for these, or equivalent ones, are the guarantees of truth, 
which the law in ordinary cases invariably requires. In the common course 
of life, evidence of this nature ia frequently, nay usually, acted upon with¬ 
out scruple; but in the ordinary affairs of life there is, in general, no con¬ 
siderable temptation to deceive; on the contrary, a legal investigation of 
a fact, which involves the highest and dearest interests of the parties con¬ 
cerned-property, character, nay liberty, or life itself—presents the greatest 
possible temptations to deceive, and therefore that evidence which is admit¬ 
ted before a jury must be guarded by greater restraints and stricter rules than 
those which are sufficient for the common purposes of life. 

th Even if it were to be assumed that one who had been long inured to 
judicial habits might be able to assign to such evidence just so much and 
no greater credit than it deserved, yet, upon the minds of a jury unskilled 
in the nature of judicial proofs, evidence of this kind would frequently make 
an erroneous impression Being accustomed, in the common concerns of 
life, to act upon hearsay and report, they would naturally' be inclined to 
giro such credit when acting judicially; they would be unable fo reduce 
^uch evidence to its proper standard, when placed in competition with more 
certain and satisfactory evidence ; they would, in consequence of their pre¬ 
vious habits, be i^pt to forget how little reliance ought to be placed upon 
evidence which may so easily and securely be fabricated; their minds would 
be confused and embarrassed by a mass of conflicting testimony; and they 
would be liable to be prejudiced and biassed by the character of the person 
from whom the evidence rvas derived. In addition to this, since every 
thing would depend upon the character of the party who made the asser¬ 
tion, and the means of knowledge which he possessed, the evidence, if ad* 
milted, would require support from proof of the character and respectability 





d£ the asserting party ; and every question might branch out into an inde¬ 
finite number of collateral issues. 


“■Upon these grounds it is that the mere recital of a fact, that is, the 
mere oral assertion or written entry by an individual that a particular fact - 
is true, cannot be received in evidence/* 

§ 67. The rule that the beat evidence must be produced excludes 
the admission of secondary evidence whilst primary or original is pro* 
curable. Thus the copy of a deed, letter, or other document, cannot 
be received until the absence of the original is satisfactorily aceoun :;ed 
for. 

§ 68, , There is another description of evidence which is excluded, 
rather from regard to convenience, than any strict consequence of the 
two great excluding teats, I allude to collateral matter. In one sense 
all res inter aim acta is collateral; but it is excluded not on that ac¬ 
count, but for the reason above stated; (See § 62-3} but what I 
strictly define collateral matter which is excluded on the score of ge¬ 
neral convenience, is evidence which is collateral to the mm to be 
tried, and too remote to throw light upon that issue. It is probable 
that such matter might be sought for by an investigator of other than 
judicial facts ; it is not denied that a modicum of light, though dubi¬ 
ous, may be sometimes thereby thrown upon the subject of investiga¬ 
tion, In natural-philosophical research such observation is of the 
highest importance, as must strike the reader of any history of astro¬ 
nomical, or chemical, or geological discovery ; but the public time re¬ 
quires that some limit should be put to judicial investigation. It is 
often a task of extreme delicacy to determine whether collateral mat¬ 
ter is too remote for admission or not; it is often difficult, if not im¬ 
possible, to decide a priori, whether it may affect the issue ; and in such 
cases it is usual for the Court to give credit to the pleader who offers 
it, for his ability to show at a Idter stage that it is material* To give 
instances which may illustrate my meaning* A custom in one parish 
or manor is no evidence of a similar custom in the one adjoining. So 
I apprehend of adjacent villages in the MofussiL The fact that the 
defendant represented herself to several tradesmen as an untnlrried 
woman, is not evidence to prove that she so represented herself to the 
plaintiff. So too on an indictment for stealing the property of A, 
and also receiving the property, knowing it to have been stolen, evi¬ 
dence of possession by the prisoner of other property, stolen from other 
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persons, at other times, ia not admissible to prove either the stealing or 
the receiving. CO This last instance is very apposite ; because we are all 
familiar with the habit of the Police to take up an “ old offender;” 
and though, after conviction, it becomes very material to enquire into 
the previous character and occupation of the prisoner, lit should not, 
according to the doctrines of the English Law/®) be prejudiced during 
his trial on a particular charge, by evidence that ho is an adopt in 
crime. This must suffice by way of illustration of the principle, the 
further discussion of which will be taken up under the heads of cir¬ 
cumstantial evidence, and the rule that evidence must be confined to 
the issue. 

So again with respect to the character of the witnesses. The cha¬ 
racter of a witness is always impeachable, and general evidence is re¬ 
ceivable to show that he is not worthy to be so believed on oath. But 
we cannot go into particular facts in his past history, because we 
should raise a collateral issue, foreign to that which the Court was 
assembled to try. Hence where a witness is asked as to such facts 
or transactions, ins answer, even if a denial, is binding, and evidence 
cuimot be called to contradict it, 

fl There are two reasons/* says Parke B. in Attorney Genera/ i\ 
Hitchcock -W 

41 why collateral questions, such as a witness having committed some par¬ 
ticular crime, cannot he entered into at the trial. One is that it would lead 
to com plica tod issues and long enquiries without notice ; and the other that 
a man cannot be expected lo defend all the acts of his life/* 

And AHerson B. says ;—W 

41 The inconvenience of asking a witness about particular transactions 
which he might have been able to explain if he had had reasonable notice 
that he would be required to do so, would he great—a man does not come 
into the witness-box prepared to show that every act of hie life has been 
perfectly pure: and you therefore compel the opposite party to take Ins an- 

(0 12. v> Qdd*j> 2 Den, C. C. 264. The placitum is a* follows :— 

11 On the trial *n indictment, containing 1 counts for stealing, an4 for receiving the pro- 
party of A, knowing it to ha stolon, evidence of the possesion, by the prisoner, of other pro¬ 
perty, stolen fmiQ other persons, at other times, is not admissible to prove either the stealing 
or the receiving " 

(u) In thii respect the Continental Courts diflVr widely from our owu. With them it ic 
usual to aiiko inquiry into the whole pruviou* life of the accused, a portion of Uio inTCStiffa- 
lion of any R$c&nft charge with which he stands accused. 

(«?) It, Jar. 478. 

(x) Idem, 
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ewer relative to the matter imputed, as otherwise you might go "on to try a 
collateral issue * and if you were allowed to try the collateral Issue of the 
witness having committed some offence, you might call witnesses to prove 
that fact, and they again might likewise he cross-examined as to their own 
conduct; and so you might go on proving collateral issues without end be* 
fore you could come to the main one* The rules of evidence stop this in 
the first instance for the more convenient administration of justice ; and you 
must therefore take the witness 1 answer, and indict him for perj ury if it Is 
false.” 

And Rolfe B. says :— 

“ The laws of evidence as to what is receivable or not, are founded cm a 
compound consideration of what abstractedly considered is calculated to 
throw light on the subject in dispute, and of what is practicable. Perhaps 
if we lived to the age of 1,000 years, instead of sixty or seventy, it might 
throw light on any subject that came into dispute if all matters which could 
by possibility affect it were severally gone into ; and enquiries carried on 
from month to month as to the truth of every thing connected with it. I 
do not say how that would be, but such a course is found to be impossible 
at present; and the rule therefore which has been established is, that you 
'may contradict any part of that testimony only which is given in support 
or contradiction of the matter in question between the parties,” 


But to this there is one exception, for now by Act IL of 1855, 
Bee. XXXIIL 


** A witness in any cause may bo questioned as to whether ho has been 
convicted of any felony or misdemeanor, and upon being so questioned, if he 
either denies the fact or refuses to answer, it shall be lawful for tho opposite 
party to prove such conviction.” 

Perhaps it has been thought that the character af every witness, 
although strictly speaking collateral to the issue, is nevertheless highly 
material; and that when the contradiction can be so very summarily 
established, as by the simple production of a former conviction, no de¬ 
lay of any importance would 4 be entailed by thus placing the witness 
in his true light. 

| The Law further interferes to prevent the reception of certain 
classes of evidence upon the ground of Publk Policy, In these cases 
it will he found that there is nothing suspicious in the nature of the 
testimony offered, but it lias been thought advisable from a. consider- - 
ation of the convenience of the public, and the peace and safety of 
society, that such testimony should not bo' given on compulsion, as in 
the case of an ordinary witness, bound to give his evidence, however 
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STATE SECRETS. 


unwillingly. Suck ground of exclusion operates upon ; first, the disclo¬ 
sure of State secrete ; secondly, privileged communications between 
Counsel and Client ; thirdly, the testimony of Husband and Wife for 
or against each other; fourthly, the necessity of replying to crimi¬ 
nating questions. 

70. Two remarks arise here. First, that it is obvious how inti¬ 
mately the peace and stability of society are concerned in throwing a 
protection around these subjects : for in what way could the affairs of 
Government be earned on, if it were liable to have all its secrets 
revealed at the pleasure of any one who might sue it; (y) how could the 


So in the case of JFatfeer {Rajah of Coorg) o. The Ea»t India Company, 20 J ur. p. 407, 
which was an appeal from the decision of the Matter of the Rolte, it was determined thus- 
" In * &mt instituted against thu East India Company to enforce a PJ'tate tight, th*j Coin- 
pjBT admitted the poa^iKion of documents relating to the matter* in the bill, but refused to 
produce them, on the ground that some of them were political communications ^htch, m the 
fulfilment of the political duty of the Company and iu Qomomentam Indm, had passed he* 
tw 1 on the Com puny and those governments, solely vr it ft a view to the government' 1 India, 
iiutl to enable the Company to perform it* public duty in that behalf j and that the rest of 
them were political com mu nicatiom which passed betweo a official agouti of the Cojupany in 
India m fulfilment of their public political duty, and for the purpose* of the nuohc bmtrn- 
taunt in India Held, that the Court ought not to order production at such documents. 

11 Hpfd also, tliattho protection atlbrded to political documents does not depend upon tbo 
question whether tho person called on to produce them h» a party to the suit, hut on the ground 
of the mischief to the public which would arise from the dviclQSurqof such doonments, and 
. ir GL Turner L* J, m delivering hie ju-Ir meet spoke as follows:-- 
< i In the course of the argument a number of cases have been cited upon the subject oi tea 
ohliffHtion to produce documents of this description, and minute distinction a have been at- 
tempted to m drawn t 
gone. 1 think, ht 

prciceodod upon - P — r —- , h. ^ .. , 

pfOPOAitiott that ihoea cases have proceeded at all upon the ground that tho parties who 
wire called upon to product the document* were wot parties to tho suit, and not parties who 


nut mj ot;*3 uittir jpO production vt — --r - - -- „ v, 

t ubliC aud general importance. If we order the production of tho doc aments m the pre- 
tent case, we must follow out that by ordciing the production of documents ill every case 
of a similar description where a civil right may exist against the East IndiaCompany ; 
tn l see what the consequences would be that might follow Pending political transaction* 
between the Omnium f and the various sovereigns in India, questions of private right may 
arise between the eavereigns of those dominions mid tho Company, or between the Company 
w d the subject* of those dominions. A bill may be filed in this court with reference to 
the^e transactions, and if this order which has been made by the Master of the Rolls ho 
maintained upon that bill, all the official communications which have parcel Between the 
Company und their agents and their Governments iu India might be produced, and ihi# 
Court would be made the medium of the production of documents which may be of tho 
utmost importance upon the question ef peace or war, and upon the question of whether a 
war which has been instituted by the (aovErnraon t of India has been 4 Just or an unjust 
w*it. Now, nothing could bo more prejudicial to the public intemu than such a course 
us that, and I sm quite satisfied that the ettaes which have been decided have proceeded 
upon the principle of tho danger to the public interest* which w ould result from the pro¬ 
duction of such dt euro cuts in cas^-s of tkb deacripliou. I am satisfied that there is, in this 
Court ut least, a further principle applying to cases of this description, namely, that with 
matter* of political relations between Ptatt and state this Court, as I lake it, has nothing 
whatever to do. They are matters which are excepted from municipal jurisdiction ; anrl 
when, therefore, this Court is called upon to order the production of documents relating to 
such matter r it it, in truth, united ups* to order the production of documents relating to 
matte;: which in their nature are not subject to the mnsdictfon of the tteurt, I think 
tlist principle applies as much as the ether principle. But the more important and more 
general principle i* the ground of pulbc policy, and of the prejudice te the interest of 
the public which would arise by the production of such doGumente,* 1 





professional confidence. 
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man in want of advice as to the security of his person or bis estate, 
venture to consult his professional ad visor W if his revelations were to 
be at the mercy of bis adversary ; what domestic happiness would not 
be jeopardized if all the confidence of husband and wife miglit at any 
moment be violated ; what unfair advantage might he taken indirectly 
of a witness coming forward compulsorily, or in the discharge of a 
public duty, and in obedience to the law ? 

§ 71. The second is, that the Law rather in these eases interferes to 
protect than 10 shut ouL The privilege is that of fche party (except in 
tbe case of the husband and wife in criminal cases) and may be waived 
at h is option. Thus, though the Govern men t may resist the production 
of its State Records, they will be admissible, if it chooses to produce 
them. So if the client elects to forego his privilege, it will be no breach 
of confidence on the part of his adviser to divulge the communications 
which have passed between them : even before the late change in the 


fo) The leading case ia that of Grtimouph p. <fatk*U t \ M. and E. 101, and tho remArka of 
Lord Brougham arc so important that they mn*v be quoted somewhat at large, Me MJ* - 
u Wc are here to consider not tbe ease which has frequentl y arisen in Court* of equity anu 
more than once since I came into this Court, of a party colled upon to produce nia owneoai- 
munientioos with hie professional udvUcra. How far lie may he compelled to <*o so, has at 
different limes, been * matter o* controversy, And in two cum * before Lord Lyndhtmt, 
and one since Iiatnere, the principle has been acted upon, that e\cu the party himself 
cm mot hi.' compel lod to disclose his own Rt&tenrmits made to hi* counsel or foJJeifor in the suit 
DOtsiUffir* or w: ii referonee to that suit when in rtcrteimplatiom But the party hoe fie fifene’ 
ral privilege or protection; he is bound to disclm* ell He knows, and belieTes, and ^ink* res¬ 
pecting hi* own re$0 ; and the authorities therefore are, that ho must di&closo al*o the cases 
he has laid before counsel for their opinion, unconnected with the suit ftselL 

'■ liero the question relates to the solid tor, who is called upon to produce the tnines he bad 
nmde m accounts and h thru rafted by Him, and those written (chiefly to lus town agent) 
bv him or by his direction, in his character or situation of confidential solicitor to the party p 
aiid 1 am of opinion that he cannot be compelled to disclose papers delivered, or commumea- 
tioQs made to him, or Jettor*, or entries made by him in that rapacity. Jo compel a party 
hirnfti If to answer upon oath, even as to his belief or his thoughts, 18 one thing j nay, to com- 


I'sutiij iv mu; luumuv, of judicial .j.——— ■--- —-— • . 

by the aid of skilful person*. To force from the party himself tho production ai communica¬ 
tions made by him to professional men, seems inconsistent with the possibility of an ignorant 
Tiian safely resorting to professional Advice, and can only be justified if ihe^ authority of 
decided caws warrants it But no authority sanction* the much wilder vitiation of pro¬ 
fessional confideuee, and in circumstances wholly different, which would bo inrclted in 
compelling coumeior attorn'p or solicitors to disdose matters committed to them m their 
professional capacity, and which, but for their employment as professional Men, they would 
not have become possessed of. . ...... , 

“ As regards them, it does not appear th&t'he protection is qualified by an, reference to 
proceediugg pending or in camampUtioa. It, touching matters that come lyithm the 
ordinary scope of professional employment, they receive a cum muni cation in their professional 
capacity, either from a client, or on Ins account, and for hi* benefit in the transaction nf hill 
business, or which anaunta to the fame thing, if they commit to paper, m the course of 
taeir employment on his behalf, m^Uers which they know only through taw profession*/ 
relation to the client, they are not only justified la withholding such matters, but bound to 
withhold them, and will not be compelled to disclose the information or produce the papers 
ill any Court of law or equiiy, cither as party or as witness. If this protection ware eon fined 
to caaes where, proceedings hail commenced, lbs rule would eselude tho most confidential, 
arid it may be ihc most important, of all communicitions;—those maJe with a trio* of 
being prepared either for inititutmg or dtfwulSfig 4 suit, up tu the instant that the process 
of the Court issued. 
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privilege of the pauty. 


Law/*) a witness, though protected, could of course throw off his protect 
iion, and answer any question, however tending to,or directly criminat¬ 
ing himself ; and even now that a husband and wife can give evidence 


u If it were confined to proceeding begun or in eon templuu.vn, then every communication 
would bo unprotected which a party makes with a view to his general defeuLQ against attack 1 ? 
which he apprehends, although nt ihn time no one may have resolved to assail him. But 
were it allowed to extern] over such communications, the protection would be insufficient, if 
it only taolu ded commumcntiims more or lees connected with judicial proceeding*; for a 
person oftentimes requites the aid of professional adyici upon the subject of his right* nml 
his liabilities, with no reference tn any particular litigation, and without any other reference 
to litigation generally than all human affairs have, in no for as every tran suction vnay- by 

possibility, become the subject of judicial enquiry, ' It would bo moat mischievous, *aid 
the foamed J udgesta the Common Pleas, 1 if it could be doubted whether or not an attorney, 
Consulted upon a man's title in an estate, was at liberty to divulge a flaw* 1 

%f Tile foundation of this rule is not difftouU lo discover, II is not (as has sometimes been 
a<bd) on account of any particular importance which the law attribute* to the business of 
legal professors, or any particular disposition to afford them protection, though certainly it 
may not be very easy to discover why a like privilege has been refused to others, ami 
especially to medical advisers* 

'But if isout of regard to the interests of justice, which cannot bo upholdcu, nud to the 
administration of justice, which cannot goon without the aid of men skilled in jurispru* 
deuce, in the practice of th# court.*, and in thoso matters affecting rights and obligation* 
which form the subject of all judicial proceedings. If the privilege did not exist nt all. 
evfTV one would be thrown upon hii own tagol resources j deprived of all professional r*s- 
tdstauce, a man would not venture to consult any skilful person, or would only dare to tell 
his counsellor half hj$ case* If the privilege were confined to communications connected 
with suits begun, or intended* or expected, or apprehended, no one could safely adopt such 
precautions as might eventually rentier any proceedings successful, or all proceedings super¬ 
fluous* From the terms in which I have stated tho proposition, ir is manifest that several 
cases may arise, which, though ppirently they are txceptions, yet do in reality como 
within it. Thus the witness, or the Defendant treated as auob, and called on to discover, 
must liavo learned the matter in question only as a solicitor or counsel, and in no other way ■ 
if there fore he were a party, and especially to a fraud (and th* case may be pot of his be¬ 
coming informer after being engaged ia a conspiracy), that is, if ho were acting for himself 
though he might nteo be cmployed for another, ho would not be protected from disclosing i 
for in inch a. case bis knowledge would not be acquired solely by his being employed pro¬ 
fessionally. ^ So if jou examine the easrs m which the protection has been refused, untd the 
late Kigi Fries eases (of which I shall preteutly speak more in detail), you will fi<,d that they 
ail range ihcmsolves within one or other of the following heads, which aro deduciblc from 
the proposition and in strict consistency with its terms* Those apparent exceptions are, where 
the communication was made before the attorney was employed as such, or after his employ- 
meat had ceased ; or where, though consulted by a friend because he was an attorney, yet he 
refused to act as such, and was therefore only applied to as a friend ; or where there could 
not he said* in any corrector * of *pcceh, to be a communication at all; aa where, for 
instance, a fact, snmethmg that was done, became known to him, from his having Wen 
brought to ft certain place by the circiiinstance of his being the attorney, but of which fact 
*ny other man, if there, w^eld have lieeu equally conmunt (ami even this has been held 
privileged in som^ of the CMfg) ; or where the matter communicated was not in its nature 
private, and could in no sen^o be termed the subject of a confidential disclosure ; or where 
the thing disclosed had no reference to the professional employment, though disclosed while 
the relation of attorney and clien t subsisted; or w here the attorney mode himself a subscrib¬ 
ing witness, amt thereby assumed another character for the occasion, and, adopting Dig 
duties which it imposes,, became bound to give evidence of all that a subscribing witness 
cun ho required to prove. In nil such eases, it is plain that the attorney is not called upon 
to disclose matters which he can be sard to have learned by communication with bis client 
or on hta client's behalf, matters which were so committed to him ia his capacity of attorney, 
and matters which in that capacity alone he had come to know.' 1 

fy*} Act II, of 1855, Sec* XX.XU, This Scclfon goes farther than the corresponding English 
Act: and it may adn it of dou bt whether the Indian provision really affords a witness adequate 
protection : especially in apiece where Society is limited* It is ail very wrU to say that his 
anvwt-r *1*11 net be used as evidence against him ; but suppose that in Madras a witness hnd 
on a civil trial been forced to admit that lie had been guilty of forgery, for which lie wav indict¬ 
ed at '.be next Sessions (independently of his own disclosure) can it be suppose cl that hi a rvr n 
admission, known as it would be to overy man on the Jury* would not have the most preju¬ 
dicial effect upon his case, however carefully it wa* excluded it ihc trial ? Is it consistent 
with the maxim ■ AYm$ lent fur S'ipsmi proderc ?" 
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ARTIFICIAL EFFECTS* 


or against each otter in civil cases, communications between them 
are to be deemed privileged, and not to be divulged except with the con¬ 
sent of the party malting them.W 

$; 72. These four heads will be discussed in their appropriate place. 
Here it is only necessary to point out the principles affecting them. 

§ 73. It has been already shown that the legal grounds of ex¬ 
clusion on the score of interest and infamy arc now abolished. 0>) Dis¬ 
quisitions of considerable nicety and volume on these topics are there¬ 
fore obsolete, and we havo thus exhausted our consideration of the 
principles of the Law of Evidence so far as they operate by way of 
exclusion. 

§ 74. It may not be out of place to note here that by Act II. of 
1855, See. XI V\ the following persons only shall be incompetent to 
testify: 

« let. Children under seven years of age, who appear incapable of receiv¬ 
ing just impressions of the (acts respecting which they are examined, or of 
relating them truly. 

« 2nd. Persons of unsound mind, who, at the time of their examination, 
appear incapable of receiving just impressions of the facts respecting which 
they are examined, or of relating them truly; and no person who is known 
to he of unsound mind thall be liable to be summoned as a witness, without 
the consent previously obtained of the Court or person before whom his at¬ 
tendance is required. 9 * 

§ 75, There remains to bo considered the second branch of tho 
subject laid down in {jj 38, the operation of the Law upon ordinary evi¬ 
dence : that is to say, how it operates by annexing artificial effects to 
evidence w hich it has not excluded. 

§ 76. On this subject our remarks for the present will be brief, as 
more convenient opportunities will hereafter present themselves for 
entering into detail on the various heads of evidence hero glanced at. 

§ 77. The Law of Evidence in certain cases annexes artificial effects 
to written Instruments and Facte, when once they have been satisfac¬ 
torily proved and declared admissible. 

§ 78. First, as to the artificial effect annexed to written Instru¬ 
ments. 

(A) Act IT. of 1855, Sec, XX . Hero again the Indian goes farther thaw the English Act, 

though this evidence is admissible in tho County 9 Si ID Tie. c, D5> s, S3. 

<0 See $ 28. 
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statutes: judgments. 



§ 79. Written instruments are divided into Public and Private, 
according to their nature, 

§ 80. As to wiitteu instruments of the former class* % w e. Public ; 
the Law attaches to some of these universally an artificial effect ; to 
others only under special circumstances. 

§ 81, Of the first class are Acta of Parliament^ or of the Legisla¬ 
ture* Acts of State such as Proclamations, Public Registers of births 
and marriages. These are of such public notoriety* or are of such a 
nature that all may be privy to them ; and therefore when the Law 
bus provided certain forms for authentieating and preserving such 
records* by means of its own duly delegated officers; it sanctions 
their solemn character* by annexing to them the artificial effect that 
they shall be considered depositories and evidences of the truths which 
they record, upon their production* and without the guarantee of the 
ordinary legal tests of truth. On this principle even Rooks of His¬ 
tory arc admissible to prove public and notorious historical facts. ( c > 


(id) Seo Act II. of 1855, Sec. 2—13, See R t>. Sutton f 4, M> & S. 512, when Lord Eilenbo- 
rongli a,iyjiPublic Act* of Parliament arc binding upon every subject, because every sub- 
j,'C-in judgment of law. privy to the making of them, and therefore supposed to know 
then, and formerly the- usage was for the sheriff to proclaim them at bis County Court; an 
yet what every subject is supposed to know, and what the Judge Is bound judicially to take 
notice of, it i/saidthe jury cannot advert to ; for if this evidence was inadmissible, it must 
he because the jury could uot be charged with it. Next, as to the proclamation* 1 consider 
it as an act of Stale '" 

(b) Bee Act II. of 18-55, Sen. XI In De Haber v. The Queen of Portugal IS, Jur. p, 167, 
Lord Campbell cites a passage from Seldei/s Table Talk in which the Author says he was 
counsel in u case in which the King of Spain was outlawed in Westminster Hall. The? 
*»me authority was cited by counsel in The Duke of Brunswick v. King of Hanover 6. 
£eav. p, 12, 20. and by the Master of the Holla, p. 38. In Darbu r. Quekg 20, J in\ p. 497, 
the following instructive conversation took place between Mr Keneaiy (moving for a new 
trial) and the Bench. r 

“ These things were not offered as evidence in the cause, but to show the speculative opinions 
fif the church lw whose doctrines the plaintiff' acknowledged himself bound Would it not be 
allowable to state the doctriucB of Thugs, Char tints, &o. ? The works of writers, such as 
Hume* Fttlcv, Bolinffbroke, Bacon, ShakHp* are, Milfon, &c,, are frequently cited to show 
their siiecufmive opinion*. [dtdertotof B — If you had stated this generally as being the 
doctrine of the Church of Home, I should not have slopped yon i but when you refer to 
Canon A., B., C., or D—to a decree msdc at such a time and place, establishing bo and so, it 
is very different. There you s re stating a law which governs some other countries—not 
this; God forbid it should.] There is a eaao of I Vakley v .—which must bo cited ex re- 
lotion*, said to have been decided before the Lord Chief Baron. [PoUook t C. B*—I have no 
recollection of tt. Braviwell, B.—1 was then at the bar, and in that case. It wa& an action 
by the plaintiff against 'The Medical Tim os' for KbeUfng him in his occupation. Tim 
editor defended himself, and in the course of his defence rend several extract from *The 
Lancet' written by the plaintiff’s father many years before-. This was allowed, though ob¬ 
jected to. Pollock, C. Ik—The defendant there defended himself, aud such persons arc al¬ 
lowed more license than would be allowed to the Bur. Besides, up to the passing of the 
late act. you never could compel a tu fondant's counsel to say whether ho would call wit- 
messes or not mitjl he hod concluded his address to the jury. That aiuks the defendant's 
counsel bind himself on the subject before the plaintiff couclodea bis ease. Here you stated 
your intention not to call witnesses.] Taylor's Medical Jurisprudence and Wills on Cir¬ 
cumstantial Evidence nro constantly cited in criminal cases, [Poficwifc, C* B.—It has bean 
deeded, over and over again that you cannot cite medical books. So in a horse case you 
cannot produce a book on farriery. Yen may in deed on cross-examination ask a medical man 
if he has read a cornua medical hook. Aidtirson B.—Within reasonable license you may auto 
facts, as for instance that a person haw been improperly cop vieted on circumstantial ovi* 
donee. In Reg, v, Q'Gvnneli, m Ireland in 1813, the defendant's counsel, without objection 






§ 8£. Of the other class of Public Written Instruments are Judg¬ 
ments, Verdicts, &c. These are also clearly of public notoriety ; they 


have also the guarantee for truthfulness which, is to be found in their 
being the solemn records of Public Courts of Justice j and it is reason¬ 
able therefore that they should not require the ordinary legal tests of 
truth In order to establish their veracity, 

§ 83. But to bold such Public Written Instruments binding and 
conclusive in their effect upon all the world, would be to infringe the 


read to the jury extracts from newspapers published in 1831 p containing accounts of the 
political union* at Birmingham and York, also ape»ch«A in Parliament, <icC. [ Pollock, C. B. 
—A muck more r> markable c&ae i$that of He*- v. Bone, in the; time of I*erd El Inn borough . 
The defendant there brought volume after volume to show that publications hud issued* 
from thti press over and over again of the same oharactor as hiss own--to show that parodies, 
instead of being a contempt of the thing pmodied, arc a tribute if its merits. Efe showed 
in particular that Luther had parodied the Lord's Prayer and Addison tho Creed.. Serjeant 
Tul foul'd also, in defending r pen-on indicted for celling the works of Shelley; cited flwVHful 
passages from works of Bullish literature to show that it was notysuel to indict publisher* 
in such eases, AU works that are standard classic a’, authorities In English. literature may 
he cilf-d to show any matter of that sort, hut motto show any particular fact.] [Ki'npafy 
also mentioned that during the chartist trials in 1848 be defended in a case of Begv> LQ<mey t 
tried before Wilde, C, J., sad was allowed without objection to read the apechlktife opinions 
rf Locke T Algernon Sidney, Paley, ttomilly. Lord John Rmscll, Adam Smith, and Sir S. 
Mackintosh, and a speech of Wilde,, C. Jhimself in the House of Commons oa the repeal 
of the Union. He said likevrine that the only judge whoever rejectedeueh evidence w as 
Jeffries, D. J. in the ease of Lady Ivy t (10 IIo. St. Tr. 82.5), who, wkun a history of Charles 
V. was offered in evidence to show the date of his abdication, called it 1 a little lousy his¬ 
tory,* and said, 1 Is a printed history, written, by I know net who, an evidence in a Court of 
law V: whereupon Pvltoak, C. B> observed, I must do his memory tho justioc to say to At 
li« decided rightly there ; Jeffries, C. J., has left & bad name, but he war not a bud judge 
in cases where tho Court was not concerned.]" 

And in delivering judgment, Pollock, C. B. said as follows: 

N But the main ground is, that Mr, Kenealy was prevented when he was about to fell tho 
jury wh at was the Austrian concordat, what were the Canons of tho Councils of Luferan, 
Arles, Sens, and Trent; and again when ho wished to read a paragraph in a hook published 
by a Homan Catholic priest in 1822. o doubt that under certain circumstances counsel and 
defendants (as in the case of Mr. Hone) have been permitted to refer very largely to printed 
works; for instance, where the question arises as to what is the general course of compcsi- 
tion, in order to show that a particular form of expression is not matter of reproach, but of 
compliment Su, when it is sought lo explain in wliat way words may be rnrtm—whether iu 
a metaphorical or ironical sense, and suck like. For the purpose of explaining matter* like 
the,v 5 counsel or parties may ute works without end, in prose and in, verse; and no doubt, 
on the trial of Mr. O'Connell, which has been referred to, very large quotations were made 
from books and speeches. Also, in a very early part of Lord Brougham** celebrated career, 
in an information against the Hunts for & seditious libel relative to Hogging in the army,* ho 
quoted several books not in evidence ; but when on a subsequent occasion be proposed to 
read (as Mr, Keneoiy hero proposed) parts of books stating facte, Lord Ellenborough inter¬ 
rupted him, and laid down the rule, with tho qualification 1 have already given, that, pro¬ 
vided the privilege was not abased, be might refer to the general opinions of men of hitters 
on particular subjects, but could not bring their idatemants to explain facts. Mr. Kcnealy 
ja however, under a considerable mistake us to what may be done with regard to books If, 
ibr instance, a landlord brings an action against a farmer for mismanagement of land, it is a 
mistake to suppose you con refer to books oh agriculture in order to show how land is manag¬ 
ed* for that must be proved before tho jury, wbo must try, && they are sworn, according to 
the evidence, secundum allegata et probata- It is a fallacy to suppose that because you can 
make the speech of another person part of your own speech by reading it, you can it* Uko 
manner rnoko a hook so**’ 

The placets of points decided by that case are os follows: 

j* Counsel it a trial may refer to matters of general history, provided the license be exercised 
with prudence, but cannot refer to particular books, of history Or read particular passages 
from them to prove any fact relevant to the eauatV. 

* 31 How, St. Tr, 3^7. 






principle which declares that yes inter alios acta shall not be evidence 
against third parties.t/) 

§84. Cor (a in classes of j udgmen ts are ho wovor conclus i ve it pon all 
the world : this from necessity ; and also from regard to general con ve¬ 
il ienee, Such for instance are judgments in rem ;is) judgments do- 
daring personal status or condition; adjudgments of Bastardy, Adul¬ 
tery* and in this country, of Adoption. For the absurdity of holding 
that A was at one aud the same time a bustard and not a bastard, adopt¬ 
ed and not adopted is manifest. If therefore this status has onco 
Lean established in a regular judicial trial between A and B, to per¬ 
mit C, or all the world, to re-try that question, on which perhaps a dif¬ 
ferent decision might be come to, would be to declare that as against 
B, A is adopted, and against G, that be ia not, and this at one and the 
same time, 0.f course if the j udgment between A and B has been 
fraudulent or collusive, its validity may subsequently h& questioned 
in another suit on that ground, for fraud avoids the moat solemn 
transactions; where however no such imputation can be cast upon 
the original judgment, it stands good against the world. 

| 85. The Roman Law upou this topic is well worthy of quota¬ 


tion ; ($■ 


« The general rule of the Civil Law is this ; Res inter alios judicata mU 
turn inter alios prtjudicivm faciL But it is inapplicable to causes of status. 
The reason of this may be deduced from the rule Res judicata pro ver&at* 
aecipitur. That rule applies (saving the right of appeal) to all causes so far 
as regards the parties. But the nature of the actions called prejudiciales is 
hucIi, that unless they were taken pro vert fate nut only as between the par¬ 
ties but with regard to alt men, they would be of no effect, because the ques¬ 
tion decided therein would not ho hold pro veritate. 


“ Thus, for instance, if it be decided that Tltius is a slave, or that he is a 
freeman, he must be so to all the world, because the question decided by 


li Works of standard authority Id literature may, provided the privilege be not abused* be 
referred to by counsel at a trial in order to show the general course of composition, explain 
the tense in which words are used, and matters of ft like nature, but cannot be resorted to, 
to provtj facts relevant to the cause. , . ., 

tf p CE pollock, C. B,- Medical hooka or books on farriery cannot ba cited by counsel, but a 
modEea 1 man may be asked on cross-examination whether he hue read a particular medical 
book/* 

(/J Sec $ 62 SZ* 

{$) See J G3- 

(A) See Bowyer’s Headings on Civil Law, p. 296. Those actions were called in thft Homan 
Law pnjudicmles, because they prejudge and prejudice muny healths the iiftmedbfr putiei 
to them, 
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the court regards not the relative rights of the par ties, hut the positive and 
absolute right of Titiua* 

“ Thus if Sejus alleges himself to be the lawful son of Sempronius, he 
alleges what must be absolutely true or false with respect to all men. But 
if gejus alleges a certain estate in the possession of Titius to be Ms, he only 
affirms his title tube superior to that of Tiiius, for there may be some othe r 
person who is the real owner* and the right of that person not being direct¬ 
ly and lawfully decided upon by the court, as he is not a party to the cause 
(though he may he incidentally before the court) he is not concluded by the 


decree. 

**It follows that valid judgments deciding causes of status are conclusive 
and final against all men, while judgments in other causes are so only be¬ 
tween the parties and touching their relative rights and obligations,” 

§ 86. Another apt illustration may he found in the famous Vasbo- 
reddy Case* There the Plaintiff had established his right as adopted 
tson to succeed to the family estates, in a suit between himself and the 
Defendant. The suit was appealed* and for many years litigation was 
protracted, but ultimately the Privy CounciKO established the Plain- 
tilPs right. In the meantime the Government Peishcush had fallen 
into arrears ; the Estates had been sequestered and sold on that account, 
and the Government had purchased them. The Plaintiff sought by 
an interlocutory motion in the Sudder Court to obtain the benefit of 
his Decree by ousting the Company/*^ This was successfully resisted, 
as it was clear that the Plaintiff’s only course was to commence a fresh 
suit to eject the third party who had obtained legal and peaceable 
possession pending the proceedings. It is believed that an intention 
prevailed (sanctioned by high legal authority) of disputing on behalf 
of the Company, if necessary, the adoption, on the ground that the 
Company was no party to the original suit. This I conceive could 
not have been done ; nor will it- be competent to the Company to dis¬ 
pute the personal status of the Plaintiff as established by the judgment 
of tho Privy Council, in event of his instituting any fresh suit against 
the Company to try the legality of their title to the Yasooreddy Estates* 

§ 87, With the exception of judgments of this quality, the Law 
annexes no universal effect to the decisions of legal tribunals. Only 
under special circumstances will it do so, That is to say, where 
the judgment which it is sought to produce as evidence has been pro- 


(i) See Moore's Indian Appaah, Yal* Y t p. 300* 

(A) See Buid<erPr0o^ingi f 7th July 1833, M» F. No. 40tJ of 1832, in App* S'* No* 11 tff 1027. 
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nounced between the same parties^ or their privies ; that is, those who 
claim through or represent the original parties, and the matters in 
dispute sought to be established by the judgment In the second suit, 
have been substantially the matters enquired into and decided upon 
in the first, 

§ 88. To come now to Private Instruments, 

The law has in certain cases prescribed certain conventional forms 
for the purpose of manifesting and perpetuating the acts and trans¬ 
actions of private individuals, and it annexes an artificial effect to such 
Instruments, 

§ 89. Such for instance are the cases of Wills* W or agreements which 
the Statute of Frauds^) declares must be evidenced by some written 
memorandum of the transaction. Here the Law prescribes the forma 
in which the evidence is to be preserved. 

§ 90. To illustrate this by an example* Take that of Wills, Here 
though the law docs not require any precise form of words in order 
to show a testamentary disposition—the attempt would be evidently 
futile—it has declared that in order to make a valid testamentary dis¬ 
position of property by a British subject, 

1st. The Testator must sign the document, 

2nd. It must be attested by two witnesses, 
ord. The Testator must sign in the presence of tho witnesses, 
who must sign in hia presence and in the presence of each 
other. 

| 91 * But the law has also annexed artificial effects to certain private 
written instruments, even, where it lias prescribed no form. For in¬ 
stance, it declares that a Bond under seal is conclusive proof of the con¬ 
sideration which it recites*(°) Thus, if in a Bond under seal, A ac¬ 
knowledges himself to have received the consideration money, say 5,000 
Bupecs, he is peremptorily precluded from denying such receipt* 
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/] pj £: ec tht Duchess of Kingston’s emo 26. Howell's State Trials, p, 038, See the opinion. 
cY the Judge set out, % Smiths Leading Gases, 424, wkcro there is an admirable disquisi¬ 
tion in the author's note on the whole Law of Estoppels, 

(m) 1 Tie, c*2G. See, 9 amended by Id and 16 Vie, c, 24, 

(n) 29* Car, II-o, 3, 

(o) SeoStetto, p. 747, note (A) Lowe v, Pws t 4Bttw. 2225 j l c. so tong as the deed remains 
imimtieaehed; u bond or other specialty may be difceily impeached, on the gmoud of inmrt ; 
and then the consideration may become the -subject or enquiry ; but whilst the existence 
of the deed stands admitted, the presump tionof a good consideration is peremptory and abso* 
lute. 






"TO* 


CQXSTBER AVION. 43 

§92, Thus a Bill of Exchange implies, primd facie, that consi* 
deration lias been given for it; and therefore if the consideration is 
not disputed, the holder need not pro ve it; but a Bill of Exchange or 
Promissory Note is not like an instrument under seal, suck as a Peed 
or Bond, conclusive proof of consideration. It is open to the party 
sought to be charged, to dispute it, and in this case the holder is 
obliged to prove that he gave value for it, 

§ 93. In all other cases of Conti acts, the consideration must be 
proved. Thus a Charter Party m sometimes under seal, sometimes 
not; iu which latter case, it falls under the head of Simple Contracts ; 
and the reader ivill see how different may be the effect of such an in¬ 
strument according to the form in which it is clothed. 

§ 94. So stands the Law of England, Whether this is not one of 
those points wherein the Courts of the Company, not being bound to 
conform in all respects to the English Law of Evidence, may not 
wisely somewhat depart from it, is worthy of serious reflection, A 
discussion of the Law of u Consideration 11 falls rather under a course 
of Lectures on Contracts than one on Evidence ; but the distinction 
pointed out in the foregoing sections is one of those remnants of feudal 
times which are honored more from habit than from any consonance 
to reason: and it is not too much to expect that the time is not far 
distant when there shall be no difference in this respect between spe¬ 
cialty and simple contract instruments ; and indeed a Bill was brought 
into tho House of Commons in the Session of 1856, by Mr, Matins, 
Q* C. a to abolish all distinction between specialty and simple contract 
debts/" 

It is by no means curious that a seal should have been thought more 
solemn than a signature In the 11 good old days** when the Baron 
affixed his mark or sealed his deed with the pommel of his sword, 
and only Clerks (Clerici) could read ; but surely, in these days, the act 
of sealing is not more solemn thou that of signing. The sealing con¬ 
sists in fact of putting the finger upon a rod wafer affixed by some 
Attorney's clerk, and even this is often not performed, u At present" * 
says Bentham, and since the art of writing has become comparatively 
common, eigillation in the character of real evidence, has gone com¬ 
pletely out of me, The Coat of Arms, that substitute for a name, 
invented for the use of those who could neither read nor write, might 
in that way be not altogether without its we* SigiUation, at one 
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time, an efficient and almost the only security against fraud, -as for 
this long time past degenerated into an idle and mischievous cere¬ 
mony.^ **(PJ 

It should seem therefore reasonable that one and the same effect 
should now bo given to all classes of instruments ; probably the best 
rule would be that which now prevails with respect, to Bills of Ex¬ 
change ; namely, that as a man has signed the instrument, he should 
bo presumed prwui facie to have done so for a valid consideration ; but 
that he should not be precluded in any case from disputing this fact: 
and even though he may have contracted by a deed, or under seal, he 
should nevertheless be permitted to show that he had not received 
such consideration aa would support his promise. 

The Courts of the Company arc all Courts of Equity and good con¬ 
science ; they are not bound by the rigid rules of Law ; and may well 
search fhe merits of each case that comes before them^) and decide 
upon the merits, subject only to general principles, which they must 
learn, f r > 

§ 95. So again in many cases which will be hereafter considered a 


(p) BenihmCi Works, yol. 6, page 575. 

(a) 11 It i$ tbe duty of this Court” says Lord Cnttenham in Walworth v, Ilali 4 M * and 0, 
p. S35 tE to adapt practice and procedure to the existing state of society, an 3 not by too strict 
an adherence to forma pud rule* established under different total uni stances, to decline to 
administer justice and to enforce right* for which there to DO other remedy. This has always 
been the principle of this Court, though not at all times sufficiently mtended to." 

(r) It must not be supposed from the above that Courts of Equity in England will tuida 
a contract merely from the inadequacy of the com!deration. It must bs such an iaadequacy 
os a mount a to a fraudulent and unconsdentious advantage. The following passage from 
Storeys Commentaries on Equity, vol. L p. 204 may be usefully quoted. 

t( Mere inadequacy of price, or any other inequality in the bargain is not, however, to bo 
understood as constituting, per se t a ground to avoid a bargain in Equity. For Cour ts of 
Equity, as well as Court** of Law, act upon tli' ground, that every person, who r j not, from 
Ms peculiar condition or eircum* fauces. under disability, 3s entitled to ditposn of his property 
in suob manner and upon such terms as be chooser; and whether hi* bargains are wise and 
discreet, or otherwise, or profitable, or unprofitable, are considerations, rot for Courts of Jus 
tico, but for the party hmsolf to deliberate upon. iJ 

,f Inadequacy of consideration fa not, then, of itself, a distinct principle of relief in Equity, 
The Common Law knows no such principle. The consideration, be it mors or less, supports 
the contract* Common sense knows no such principle. The value of a thing is, what it will, 
produce i and it admits of no precise standard ■ It must be in its nature fluetuoUa^, and wilt 
dependupon ten thousand different circumstances* One man, in the disposal of his property, 
may ndi it for ins? than another would. Tie may unU it under a pressure of circumstance*, 
which may induce him to part with it at a particular time. If Courts of Equity were to 
unravel nil these transactions, they would throw every thing into confusion, and set afloat '.he 
contracts of mankind- $uch a coni ague ace would of Usd f be suffidout to show the incou- 
veuietiea find impracticability, if not the injustice, of adopting the doctrine, that mere inade¬ 
quacy of consideration should form a distinct ground for relief.” 

* k Still, however, there may be such an uncenBcionablaneBS or inadequacy in a bargain, as 
to demonstrate! some grass imposition or some undue influence ; and in such oases C ourts cf 
Equity ought to interftro, up an the jatisfactory ground of fraud. But then such un cow scion - 
nblcnc$3 or such inadequacy should be made out, ea would (to use an crprrssiVO plircse) 
shock the conscience, and amount in itself to conclusive and deceive evidence of fraud. And 
where there are other Ingredients in the case of a suspicions nature, or peculiar relatione be¬ 
tween the panics, $tm inadequacy of price uniat necessarily furnish the meat yehesaent pre- 
umption of fraud/* 
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party la estopped from denying his own admissions and rcprcsenta.- 
iiona: as for instance a man who admits that he is a tenant of A cannot 
dispute hia landlord's title in an action by the Utter for rent, or to 
eject him. So if a man induces a tradesman to supply a woman w ith 
goods by a representation, that she is his wito, he shall not afterwards 
bo permitted to show that she was not, in a suit brought against him 
by the tradesman for the price of the goods* This subject will bo 
considered at largo when wo come to the doctrine ot estoppel* Hero 
it will suffice to quote the words of Lord Denman in Pickard t\ Scars A*) 

“ The rule of law is clear, that, where one by his words or conduct wil¬ 
fully causes another to believe the existence of a certain state of things, and 
induces him to act ou that belief, so as to alter hU own previous position, 
the former is concluded from averring against the latter a different state of 
things as existing at the same timed 1 

§ 9I>. As to written instruments the subject is thus exhausted* 
We come now to the practice of the Law which annexes an artificial 
effect to facts. 

£ 97, This it docs by raising upon facts certain artificial Presump¬ 
tions; by drawing from them certain arbitrary inferences, as contra¬ 
distinguished from those which a judge or jury would naturally draw, 
were the Law silent on the point. The subject of presumptions will 
bo fully considered hereafter ; at present it will suffice to study the lan¬ 
guage of Bonnier, m translated by BcsMO 

« The determining to what extent a certain known element renders pro* 
table the existence of such or such an unknow n cause, depending, us it ne¬ 
cessarily does, on the light of reason, must in general be left solely to the 
discrimination of the judge. But b the moat important cases the law, de¬ 
sirous of insuring the stability of certain positions, and of cutting short cer¬ 
tain controversies, has established pumukpi:ioHb* to which the judge Is 
obliged to conform.” And in another place, It is not always possible for 
a man to arrive at a perfect knowledge of the truth in each particular case, 
and yet social necessities do not always allow him to suspend kis judgment 
and refrain* The stability of tho status of person and property, m a word, 
the want of peace end security for a multitude of valuable interests, compel 
the legislator to hold as true a great number of points which are not de¬ 
monstrated, but whose existence is established by an induction more or lesa 
cogent* Political order, like social order, rests only on legal presumption®* 


(#) G. Ad. Acid El, p. 474* 

(0 See Frinciples of Elide nee, { 42. 







The capacity of exercising certain rights, or fulfill mg certain functions, can. 
he recognized only through the medium of certain conditions determined 
d priori, a special verification for each individual being evidently impracticable. 
The more social relations become complicated* the more it becomes necessa¬ 
ry to multiply these presumptions, * * # The motives which have induced 
the legislator to establish such or such a presumption more frequently belong 
to kw than to fact. What he chiefly considers is, not if the known fact 
combines all the characteristics requisite to render the unknown fact pro¬ 
bable, but only if social interest requires that from the proof of one the ex¬ 
istence of the other ought to be inferred* 1 ' 

§ 98* Now briefly to glance at the division of these legal presamp- 
lions, and to give some instances by way cf illustration. This again 
is ready to onr hands in the following section of Mr, Best's workXri 

“These legal presumptions are of two hinds. In most of them the law as¬ 
sumes the existence of something until it is disproved by evidence—called 
by the civilians prm&impliones juris , or premump tioncs jut in tantdm ; and 
likewise, by English lawyers, inconclusive or rebuttable presumptions. In 
others, although these are much fewer in number, tho presumption is abso¬ 
lute and conclusive, so that no counter-evidence will be received to displace 
it. These are called pt&mmpifones juris c£ de jure —a species of presump¬ 
tion correctly defined, Dispoeilio leg is align id pr&sumen£is f et super pr&* 
at tmp(o f tangucmi sibi comperto, statuentis. To this class belong the promise 
to pay which the law implies from the purchase of goods ; the intent to kill 
or to do grievous bodily harm implied from the administration of poison, 
using deadly weapons, Sic* 8ome may be considered as belonging to uni¬ 
versal jurisprudence ; the principal of which are the presumption of right de¬ 
rived from the continued and peaceable possession of property, and the pre¬ 
sumption upholding the decisions of courts of competent jurisdiction. Wo 
have already alluded to the maxim Interest republics ut sit finis lit turn * 
to which must be added, Vigilanttbus et non dormimtibus jura subveni- 
unt and Ex diuturnitat* temper is omnia preesumuntur solemniter esse acta* 
Possession is at all times primd facie evidence of property ■ but if un¬ 
disturbed possession for a very long time had not a conclusive effect, the 
most valuable rights would not only be made the continual subject of dis¬ 
pute, but be liable to be divested or overthrown when the original evidences 
of the title to them become lost or decayed by time: accordingly* among the 
various ways in which property may be acquired, we find both writers on. 
natural law and the positive codes cf most nations recognizing that of * pre¬ 
scription/ or uninterrupted user or possession for a period longer or shorter/ 1 


(v) See Principle* of fsvideaee, j 13* 




ti As artificial or legal presumptions are founded partly upon principles 
of policy and utility, independently ol the real existence of the fact inferred, 
and consequently, as such presumptions must occasionally, at least, be made 
contrary to the real truth, it follows, that these presumptions cannot, con¬ 
sistently with just principles, be established, unless either the real fact be 
immaterial, as where the presumption is made merely for the purpose of 
annexing a legal consequence to the fact on which the presumption is found¬ 
ed; or where the fact to be presumed being material, but its investigation 
difficult and remote, a general rule of presumption can be established of 
practical convenience, and consistent with justice, although it may occa¬ 
sionally operate contrary to the truth. In the first place, presumptions are 
frequently made for the mere purpose of annexing a legal incident to a par¬ 
ticular predicament of Act If the fact to which a particular legal con¬ 
sequence is annexed, be absolutely or conditionally presumed from the ex¬ 
istence of the fact A. it is obvious that the effect is to annex to the fact A ♦ 
the legal consequence which belongs to B. The making of such presump¬ 
tions, and thus annexing legal consequences, is an indirect mode of legis¬ 
lation; and in estimating the legal value of such a presumption, it is plain 
that the intermediate or presumed fact may be left out of the account; the 
question is, whether a legal consequence be well connected with a particular 
predicament in fact ; in other words whether a rule of law be wisely con¬ 
stituted, Thus, if from the adverse possession of an incorporeal interest in 
the lands of another, unanswered, a grant is to be presumed, the effect is 
to annex ownership as an incident to such adverse possession unanswered ; 
for the supposed grant is mere fiction, or legal machinery, and the only 
question is, whether the legal consequences really incident to a valid grant 
arc well annexed to such a state of facts.—Again, in trover, a conversion of 
the plaintiffs property is to be inferred by a jury, from the fact of a demand 
by the owner, and refusal on the part of the defendant who is in possession 
of it, such refusal being unexplained. Here, the predicament on which 
the presumption is built renders the fact presumed in reality immaterial, 
where the defendant wilfully withholds the plaintiff’s property ; it is of no 
importance to the real justice of the case, as between the parties, to what 
use the defendant may have applied the property, whether he has consumed 
the goods, or allowed them to perish in the course of nature. The effect 
in such cases is merely to annex to one fact a legal incident annexed by 
law to another fact, to which the former is in all respects equivalent. Such 
presumptions are also well founded in principle where the investigation of 
a fact is difficult and precarious, and where a general rule of practical utility 


(a?) Storkfc, p 743, note (f). 
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can be established, without occasioning positive injustice, in individual in¬ 
stances, "Within this principle, all statutes of limitation, and the presump¬ 
tions made in analogy to them, are founded. The difficulty of proving a 
debt constantly increases with lapse of time, and may at last become im¬ 
possible ; whilst, on the other hand, the probability that he who makes no 
claim of payment or possession has aright to make it, continually diminishes. 
Convenience, therefore, requires that at some period or other the pre¬ 
sumption should be made, either absolutely or otherwise, against the an¬ 
tiquated claim. And as such a rule or presumption must be general in its 
operation, a precise and definite period must of course be appointed for its 
operation. The great advantages of this in point of policy and convenience 
are of the most obvious nature. The operation of such a rule, whether it 
be absolute, or be but a primd fact* presumption, being 'purely artificial in 
i :s nature, may he, it is true, contrary to the fact; but of this, a party who 
knew the rule, and who suffers therefore merely from his own laches, has 
no just ground for complaint. On this ground, by the stab 1, Jac. L c. 
11, s. 2, 19,—Car, IT. c. 6, a person who has been abroad for the space of 
seven years, and has net been heard of within that time, is, at the expira¬ 
tion of it, presumed to be dead ; a rule of convenience, on account of the 
difficulty of proving the death of a person under such circumstances, at d 
attended with no positive injustice in any individual case, the presumption 
operating only in the absence of proof to the contrary. 

H It has been said, that the presumption of the law is better than that of 
man (Esprit des Lobe, 1. 29, c. 16). A position much too large, if it be 
not limited to general rules of the nature above alluded to. For artificial 
presumptions, although beneficial, as general and practical rules, are usually 
very uncertain, and precarious instruments for the investigation of truth in 
particular instances ; they are, therefore, unfit to be employed where any 
application of the law, contrary to the real fact, would be attended with 
positive injustice, as in criminal cases. 

The whole subject of Presumptions will be considered at large in the 
third part of thk work; here I would only caution the beginner against 
the abuse of too hastily raising a presumption, or as it is called in com¬ 
mon parlance, of jumping to a conclusion. Not only is rashness in 
this respect to be avoided, but care must bo taken that our presump¬ 
tion when raised is legitimate, and follows necessarily from the pre¬ 
mises before us. Otherwise we shall be guilty of twisting and per- 
verting circumstances to our own view, a fault only too likely to hap¬ 
pen whenever the mind is pre-occupied or biassed by some precon¬ 
ceived hypothesis of innocence or guilt. 
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iog in vexation, expense, ot delay : that it operates either by way 
of exclusion or annexation of particular effects : that its principal ex¬ 
clusive teats are oath and cross-examination ^ but that* on, the grounci 


of public policy, it also excludes testimony in certain other cases, such 
for instance as secrets of State, confidential communications, &c- ; that 
it annexes effects to instruments and to tacts; to the former, according 
as they are of a public or private character; to the latter, by way of 
drawing from them certain inferences or presumptions. 


§100. Our next great division is that of 


II—THE KINDS OF EVIDENCE, 

§ 101- We have already had occasion to glance at the various 
kinds of evidence, (See 5 33—7, 05} when speaking of the difference 
between direct and indirect, mediate and immediate, testimony. You 
will meet with many terms applied to evidence, somewhat confusing 
at first, because they proceed from different principles of division, and 
unless thia be borne constantly in mind, you will be apt to be puzzled 
by not getting the branches of the same division properly opposed to 
each other. Thus you will in the course of your reading meet with 
such terms as these : original and secondary evidence ; primary and 
derivative; natural and artificial; mediate and immediate ; direct and 
indirect: collateral and circumstantial; conclusive and presumptive ;<*) 
real and personal, and the like. Many of these terms in point of fact 
being equally applicable to one and the same kind of evidence, you will 
fnll into all sorts of cross-divisions, if you do not remember the various 
principles on which evidence has been divided. Thus, direct evidence 
may, as you will see, consist as well of real as of personal evidence; 

{<#) For the sabo of ©tearing away corda-sion, it may be useful hero to explain briefly these* 
term*. The u&e of ikeui will become apparent as we proceed; and must bo learnt by study 
of the text: the present note merely indicates theix application. Direct and indirect haTo 
already been explained. Other terms for indirect, are collateral ot drCurriHUnti&b Coaciu- 
fiire and presumptive evidence ate generally used with reference to tircuiustantial ovideuce. 
Diraut evidence is divided la to immediate and medial*. For the first, primary and original 
are synonymous. For the latter, derivative, hearsay, and in one sense, secondary. Original 
nnd secondary evidence are opposed to one another in mother souse ; that in which the infe¬ 
rior cannot be received till the absence of the superior quality of testimony h accounted for. 
Personal and reed proceed from a consideration of the source of evidence as it comes from per¬ 
sons or things. Artificial evidence is applied to that effect which the Law annexes te instru¬ 
ments and Sets, w hich is meiely oEumEtional— ft* opposed to ail other, which to natural. 
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thus, all hearsay evidence in necessarily mediate evidence' thus, all cir¬ 
cumstantial evidence is in one sense collateral; though all collateral is 
not circumstantial 

§ 102, To explain tins further ; Evidence has been divided, as to 
kind, into real and personal evidence (and it !& the division principally 
followed by Mr. Best in his work on tile Principles of Evidenced) 
from a consideration of the source whence the testimony proceeds. 
Thus, if it is delivered by a person, it is called Personal; if it is derived 
from a thing, it is called Meal But if we remember what was said in 
^ 33 — 7 f 65j as to the nature of Direct Evidence, it will bo apparent 
that Real Evidence as well as Personal is often of a direct nature. 
Tims if the point to be proved is a contract, the contract itself, if it 
has been reduced to writing, when produced, and proved, is itself real 
direct evidence. 

§ 103. The simplest method of explanation v?lneh occurs to me, is 
to bid you always call tho point to ho proved, the factum probandum : 
and every fact which ia produced for the purpose of proving thofaclum. 
probandum, whether by itself simply, or in connection with other facts, 
a factum probans. 

§ 104. Now whatever other quality these facta probantia may 
possess, whatever other names wc may call them by, this much is 
certain, that they must be always either Direct or Indirect. For Di¬ 
rect evidence is that which depends directly upon the senses, inde¬ 
pendent of any deduction to he drawn from the factum prelaws ; as 
where a personal witness declares, I saw A kill B with a sword: here, 
if the witness is worthy of Mi credit, tho testimony is conclusive. 
Its validity rests solely upon its credibility. So if a piece of real evi¬ 
dence be produced, for instance a written contract, the moment the 
judge is satisfied that it has been executed by the party to be charged 
liy it, its credibility being established, it is direct evidence of the 
factum probandum, viz., that such a contract was executed by the 
party sought to be charged. 

§ 105. But suppose, as often happens, there is no, or not sufficient, 
direct testimony forthcoming to establish the factum probandum, the 
judge will receive indirect evidence, that is to say, evidence which 
proves or tends to prove the factum probandum indirectly, by means of 


(y) See Best, ? 28,1». 








certain inferences or deductions to be drawn from its exisience, and 
its connection with other facta probanda* Here the force of the evi¬ 
dence does not rest merely on the credit attached to the factum probans % 
hut to the result which by a process of reasoning it indirectly esta¬ 
blishes in the mind of the judge : and this is called circumstantial 
evidence* It is also called collateral evidence, because it is not, as 
will be shown by example, the very factumprobandum y as when A says 
44 I saw B kill Of hut something collateral to the factum prabandum, 
from which the mind of the judge infers the faefumprobandum. It is 
also called Presumptive, because upon certain principles which will be 
considered hereafter, the mind of the judge raises certain presump¬ 
tions upon it. 

1106. Our first great division therefore of the kinds of evidence 
will bo into Direct and Indirect. 

§ 107. Before proceeding further, it may be well in order more 
vividly to impress the mind of the student, to give one or two il¬ 
lustrations of Indirect evidence, whence he will be able to recognize 
all others whenever they occur-. Suppose, for instance, the faeium 
probandum is a murder which A is charged with having committed 
upon B. It may be that C has actually seen A commit the deed. His 
testimony to this effect is clearly direct evidence. But let us sup¬ 
pose a second ease, that there was no person about the spot—no direct 
testimony in short forthcoming—then, if it were found that there 
were marks of shoes on the snow about the house, and that those 
marks exactly corresponded with the shoes worn by the prisoner, 
these facts would he indirect evidence, because their force against the 
prisoner w ould not depend solely upon the faith placed in a wit¬ 
ness who deposed to the evidence of his senses, but would depend 
upon a reasoning process carried on in the mind of the judge, whence 
he would infer or presume from the coUatwal circumstances present¬ 
ed to him, that the prisoner was the person who had on the shoos 
which made the marks: though it will be seen that this is not a ne¬ 
cessary or conclusive presumption, however probable, for it is possi¬ 
ble that another person may have taken the prisoner's shoes for the 
express purpose of diverting suspicion from himself: a case which has 
actually occurred. 

1108, This instance must suffice* Circumstantial testimony is of 
course as infinite in its variety as the whole round of human action* 



Its quality, and the rules under which it is receivable* will be consi- 
edder at large hereafter. 


§ IQJ), Bearing in mind this great leading distinction between Di¬ 
rect and Indirect Evidence, let us now proceed to enquire into the first 
branch somewhat more closely. As I have above shown , there can 
be no doubt of the direct quality* when A says* “ I saw such and such 
a fact," fit I heard such and such a statement made by the plaintiff* or 
the defendant* or the prisoner. n But suppose that the witness is not 
reporting the evidence of his own senses* but that which he has heard 
from some third party* it is clear that he is still giving direct evidence. 
Because if it were admissible* and credited, its force would depend 
upon faith, and not upon inference. True it is, that the law of evi¬ 
dence does not, generally speaking, or except in certain cases which 
will be specified and examined hereafter, admit such testimony. But 
this is the result of the excluding tests of oath and cross-examination, 
The witness who on oath and subject to cross-examination reports tho 
evidence of his own senses, gives immediate evidence ; one permitted 
to report what some third person has told him, gives mediate evi¬ 
dence. He is in truth but a medium for communicating to the judge 
what some other person, not before the Court, has said be saw or heard/*) 
He is a mere conduit pipe. Whereas the evidence of the first descrip¬ 
tion is im- mediate/*) that is to say not delivered through any medium, 
but originally, lienee Direct Evidence must be divided into imme¬ 
diate and mediate, 

@110. It is superfluous to dwell longer here on the first class of 
Direct Evidence— immediate, 

§ 111. The second class mediate, or aa it is more popularly termed 
& ear say, is generally not receivable, W being excluded on the grounds 


(a) See j 65. 

(a) Immediate is derived from in for non? and medium. 

(t) In determining whether a piece of evidence tendered is hearsay or nnt t It is a £ood 
criterion to consider whether it is offered subject to fin oath unit to cross-ejtfttriinaU'jiu 
Suppose the evidence tendered is the deposition of a deceased witness in a former suit. 
Then the one test of oath is present; but if the testimony formerly delivered whs in a 
suit not between the same partiee, it is clear the present par Ho i or at least one of them had 
not tho opportunity of cross-esaramat ion, and the evidence is hearsay as against them. Prac¬ 
tice alone gives facility in detecting grounds for objection. Mult a muUo eXGrtii&mentis 
Jacitius gwmreffuti*perripict The shape in which Hearsay is offered is often very subtile, 
and by no means in the vulgar form of n witness relating something he has heard from a third 
person not before the Court: when the absence of both tests—oath and cross-examination — 
is at onco apparent. Yet it is of grave importance to the Pleader to take objection at tho 
moment, for if Hearsay gets unobjected to oa the judge'a note, he ha* a right to deal with 
it at he thinks fit. 






already considered under the first head of our subject. It becomes 
necessary now to consider in detail those exceptive cases in which 
Hearsay is receivable. 


g 112. Although tho test of Hearsay is its not having been sub¬ 
mitted to oath and cross-examination, yet a Little reflection will show 
us that there are certain cases in which evidence so delivered is iu its 
nature original; where for instance it could not have been delivered 
subject to tho ordinary teats. Suppose that the subject of enquiry is 
whether A wrote or received a particular letter, as frequently is the 
case in bankruptcy or insolvent oases, here the letter itself is tho best, 
if not the onI 3 ' evidence of that fact; although the facts stated in the 
letter could not be proved by the production of the letter, but if they 
were the subject-matter of enquiry, the writer of the letter must him¬ 
self be called and state them on oath. 

So in Cotton t. James f c ) it w as held that “ letters, bearing postmarks 
before the act of bankruptcy, and found in the alleged bankrupt's 
possession after it, containing statements of matters material to the 
act of bankruptcy, are admissible without calling the writer, as evh 
dence against the alleged bankrupt, to show that he received intimation 
0 / these facts , though not, to prove their truth” 

§ 113. Thus, in the great case of Wright r. Doe (km Tathamfi) 
where the question was whether testator was of a sound mind at the 
time of his death, certain letters from his relations to him were tendered 
in evidence, to prove that they corresponded with him on the footing of 
his sanity. It was held that there was no proof that these letters had 
come home to the knowledge of the testator : and they were rejected, 
though the judges were divided as to the proof of the letters having 
reached the testator, and their admissibility on that ground. Hero 
you will observe that assuming these letters had never reached tho 
testator, they were offered to establish the sanity of the testator, by 
the dealings or opinions of third parties. For this purpose the parties 
themselves should have been called, and sworn to the fach on which 
they had dealt with the testator as a sane man : and to prove this by 
their letters not upon oath, was of course to resort to mere hearsay. 
In short it was an attempt to prove the state of the testator's mind 


( 0 ) 1 M. and M. 273. 
(<*> 7 A. and jff, 313. 
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not by his acts, but by the opinion, not upon oath, of third parties. 
Thus in the case under consideration Tmdal, C. J., says,te) 

44 The question to be determined by the jury was, whether or not the tes¬ 
tator John Marzden was and had been, from the time he attained hie full age, 
1779, and down to and at the time of his making his will and codicil, in the 
years 1822 and 1825 respectively, a person of sane mind and memory, and ca¬ 
pable of making a will, And, in order to determine that question, I conceive 
all that was said, written, or done by the testator himself at any trine dur¬ 
ing such period was the most direct and the best evidence to ascertain the 
state of his understanding ; and that the next in degree, he cause intimately 
connected with it, would be all that was said to him, written to him, and 
done to him during the same period, by his friends and others who had ac¬ 
cess to him ; provided always, that what was go said, written, or done to him 
by others, is shown to have come home to his actual knowledge;{/) but 1 con¬ 
sider this condition to he indispensable as to the admissibility of this second 
class of evidence ; for, as to what was said by others but not heard by the 
party whose understanding is the subject-matter of enquiry, or written by 
others but which never reached him, or done by others but never known by 
him to have been done, it appears to me that such speaking, or such writing, 
or such acting, can amount to no more than an expression of the opinion of 
the speaker, or the writer, or the actor, and that such opinion, not having 
been given upon oath, and not being subject to cross-examination to the 
grounds upon which it iv&tt originally formed or continued, cannot, upon 
that account, be deemed admissible in evidence. I cannot therefore accede 
to the position which has been contended for by the learned counsel on the 
part of the plaintiff in error, that mere treatment of the party by others 
without or beyond the reach of the knowledge of the party himself, or, as 
U was sometimes expressed, conduct of others towards him, although not 
amounting to conducts himself, can form a legitimate or admissible species 
of evidence. Evidence of that description may have been held admissible 
in questions relating to the status of mind or competency of a testator be¬ 
fore ecclesiastical tribunals ; those courts may, perhaps, and not improperly, 
have allowed evidence of the manner in which a person has been treated by 
his friends and others, without enquiring whether those inodes of treatment 
came Lome to the understanding of the testator. But in on ecclesiastical 
court the same persons are judges both of the law and the fact; and their 
experience and sagacity may be sufficient to prevent any injurious conse¬ 
quences from a class of evidence which approaches so closely to, if it is not 
in fact, mere opinion of the witness, by giving such testimony no more weight 

{*) 7 Adolphus and Ellis's Reports, p, 400, 

(/) Other letters, eo proved, were admitted in this esur. 
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than it really deserves, 13 at oar rates of evidence are calculated for trials 
before popular tribunals; and one of the first objects of the law of evidence in 
those courts is to exclude the admission of any evidence which may by possi¬ 
bility mislead the understanding of the jury. 

Si I therefore consider such treatment only of a person by bia friends or 
others to be admissible In evidence upon a question concerning hia compe¬ 
tency as appears to have come home to his understanding, and upon which 
he has been shown in some degree to have acted; for, after all, it is not the 
treatment itself which is of any value, but the mode in which the party con¬ 
ducts himself when such treatment takes place. It is not what the third 
person does, or says, or writes, which furnishes of itself any indication of 
the state of mind of the party respecting whom the inquiry is made, but 
what such party himself does, or says, ©r writes, or how he conducts, or 
hears himself on the occasion; for even his refusal to act, or his silence, may, 
in some Instances and on some occasions, furnish evidence os strong upon 
the state of his mind, and speak as loudly and intelligibly, as any act or an¬ 
swer however direct/ 1 

1114. In like maimer public reputation or opinion can only bo 
proved by Hearsay; but here Hearsay is in its nature original evi¬ 
dence. In Gurr v , Jtattctnfo) Gibbs, G, J., says, <f what is reputed 
ownership ? it is made up of the opinions of a man's neighbours ; it 
is a number of voices concurring upon one or other of two facts,’' 
Every man who swears to public opinion, must necessarily therefore 
bo giving hearsay evidence as to all that of which his evidence m 
composed except his own opinion . He can only have learnt the opi¬ 
nion of others from them, and to refuse on this ground to receive 
evidence of public opinion, or general reputation in these cases, would 
exclude the only possible evidence of its existence. 

§ 115. So where the question is the impression produced upon an 
^gg 1 * 6 ^ 0 of minds, it would be impossible to call the owner of each 
individual mind into the witness box, and the existence of any general 
impression or public opinion can only be established by this evidence 
not upon oath, so far m the witness speaks of impressions on the 
minds of others than himself; and the evidence is in fact in its na¬ 
ture original. 

§ UO, Thus in the celebrated case of Dh Bost in Hereofordi h ) 
which was an action for destroying a picture, the impression produced 



to) HoJtX N. F. C. 32?. 
(A) 2 Cam, 512. 





HViBENCfi OF FEELINGS. 


6t> 

upon, the mind by the picture was allowed to be proved on. the de¬ 
fence, by witnesses who swore to the exclamations and declarations of 
other spectators of the picture in their presence, sueh spectators not 
being themselves put into the witness box. In that case the Plaintiff, 
a painter, had painted the Defendant and his wife. The former was 
extremely plain, the latter very handsome. Some misunderstanding 
having arisen, the Defendant refused to receive the picture ; whereupon 
the Plaintiff exhibited it in public with the title of ** Beauty and the 
Beast.” The Defendant cut the picture to pieces, and therefore the 
action was brought to recover damages. The defence was that the 
picture was a Libel, calculated to bring the Defendant into public ri¬ 
dicule, and that he was therefore justified in destroying it. To prove 
this, witneases were cftlldB, who swore to the impression produced 
bv the picture on their own minds, viz. that it was intended to be a 
representation of the Defendant and his wife, and to the statement* of 
recognition by other spectators The evidence was received, 

g 1 IT, So when it is material to enquire into the demeanor, men¬ 
tal feelings, and the like, of an individual, the expressions used by 
that individual are in their nature original evidence. They are the 
very matter enquired after; only by the expression can the feeling 
reveal itself. On this ground, in actions for criminal conversation, 
where it is material to prove the te -ms on which the husband and 
wife lived previous to the intimacy \rith tho Defendant, letters and 
expressions of the wife (not a party k the suit) and of the husband 
fgiving evidence in his own favor) are receivable. iSut of course not 
if they are shown to be collusive, 

§ 118. So the expressions of a person ar \ receivable to show the state 
of his bodily health, pain, sensations. Thus the statements to his sur¬ 
geon by a party assaulted,are receivable to show how he has suffered. 

§ 110. Thus also where it is material to enquire whether any com¬ 
plaint has been made ; as in rape cases, where the fact that the prose¬ 
cutrix did not conceal the alleged violation, but communicated it to 
her mother or friends without delay, is often of the highest import¬ 
ance, the fact of complaint can only be thus proved. And for this 
purpose the enquiry is usually made. But beyond the question, did 
the prosecutrix make a complaint of personal violence against any 
body ? questions cannot be asked to prove thus the particulars of the 
crime. The prosecutrix must herself prove the particulars ou guth. 



So in R. v. Clarke,® it was held that 
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The fact of her making complaint of the outrage, and the state in 'which 
she was at the time of making the complaint are evidence, although the 
particulars of her statement are not evidence to prove the truth of her 
statement. 1 * 

| 120. So declarations, where they form part of the res geslw, are 
admissible. FhillipnaW puts this so clearly that I shall use his Ian* 
guage, 

4 * Verbal and written declarations are often said to be admissible, as con¬ 
stituting a part of the m gedt£. As such they are most properly admissi¬ 
ble when they accompany some act, the nature, object, or motives of which 
are the subject of enquiry. In such cases, words are receivable as original 
evidence, on the ground that what is said at the time affords legitimate, if 
not the best, means of ascertaining the character of such equivocal acts, as 
admit of explanation from those indications of the mind which language 
affords. For where words or writings accompany an act, or where they iab¬ 
dicate the state of a person’s feelings or bodily sufferings, they derive their 
credit from the surrounding circumstances, and not from the bare expres¬ 
sions of the declarant. And the language of persons at the time of their 
doing a particular act, in the same manner as their demeanour or gesture, 
is more likely to be a true disclosure of what was really passing In their 
minds, than their subsequent statements as to their intentions, even if such 
statements would not be excluded on other grounds/* 

| 121. The most striking illustrations of this principle are to bo 
found in those cases in which the sayings, acts, &c., of conspirators 
have been admitted against other parties accused of participating in 
the conspiracy. 

ft It is an established rule” writes Phillipps,C0 
That where several persons ere proved to have combined together for 
the same illegal purpose, any act done by one of the party in pursuance of 
the original concerted plan, and with reference to the common object, is, 
in the contemplation of the law, the act of the whole party; it follows, 
therefore, that any writings or verbal expressions, being acts in themselves, 
or accompanying and explaining other acts, and so being part of the res 
ge&taij and which arc brought home to one conspirator, are evidence against 
the other conspirators, provided it sufficiently appear that they were used in 
the furtherance of a common design/* 


(0 2 Starkl* C. 242. 
(£) See tot. 1, p. 152* 
(Q Ibid } p. 167, 
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hardy's CASS * 



1 122. Hardy's cas is the leading case on this point: where 
letters written by co-conspirators in furtherance of their common ob- 
joct, and writings distributed by them, were received in evidence 
against the accused. So also in Lord George Gordon's caseW the 
inscriptions on banners carried by the mob were properly received in 
evidence against illiterate prisoners who could nett read ; not, you will 
observe, to prove the fact of their complicity in a conspiracy: but that 
complicity having been in the first instance established by proving 
the acts of the prisoners, to show what was the common object of 


the rioters. 

% 123. The case of Hardy above referred to affords also a valuable 
illustration of the Law that hearsay statements, &e. will not bo re¬ 
ceivable if not actually part of the rm gestce* 

On this point Phillippst 0 ) writes lucidly as follows: — 

**But where words or writings are not acts in themselves, nor part of the 
rt>$ but a mere relation or narrative of some part of the transaction, 

or as to the share which other persona have had in the execution of a com¬ 
mon design, the evidence is not within the principle above mentioned \ it 
altogether depends on the credit of the narrator, who is not before the Court, 
and therefore it cannot be received. 

4i TJitis on the trial of Hardy for high treason, a question arose as to the 
admissibility of a letter written by Thehvail, and scat to a third person not 
connected with the conspiracy, containing seditious songs* which the letter 
stated to have been composed and sung at the anniversary meeting of the 
London Corresponding Society, of which society the prisoner and the writer 
of the letter were proved to be members. The argument in favor of the ad¬ 
mission of the evidence was, that the letter was an act done in furtherance of 
the conspiracy j that the letter contained language of incitement, not merely 
a narrative or confession by a stranger, and that in such case scribere es£ 
agero* The objection was, that the letter contained merely a relation by 
the writer, that certain songs had been sung, which could not be evidence 
against the prisoner. The majority of the Court decided against the ad¬ 
missibility of the letter, Eyre; 0. J. # Macdonald, C. B,, and Both tun, B. 
■Were of opinion, that the letter cauld not be received, Buller, J, (with whom 
Grose, agreed in thinking it admissible) said, the letter ought to be re¬ 
ceived in evidence, for the purpose of showing what was the nature and ex¬ 
tent of the conspiracy; that in Damarefs and Purchase's cases, evidence was 
received of what some of the parties had done, when the prisoner was not 


(m) 24 ItwciU'i Si. Tr, 704, 
00 £1 St, Tr , 512 . 
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there ; that, on the trial of Lord Southampton, something said by Lord E‘Ser, 
previous to the prisoner's being there* was admitted as evidence ; and that, 
in Lord George Gordon*$ ease, evidence of what different persons of the mob 
had said, though he wag not there, had been, admitted* But Eyre, G* J,, 
and the other judges, considered the letter, not as an act done in prosecution 
of the plot, but as a mere narrative of what had passed* * Correspondence/ 
said the Chief Justice, 4 very often makes a part of the transaction, and in 
that case the correspondence of one who is a party in a conspiracy would 
undoubtedly be evidence, that is, a correspondence in furtherance of the plot; 
but a correspondence of a private nature, a mere relation of what had been 
done, appears a different thing/ And with respect to the cases alluded to 
by Boiler, J*, the Chief Justice observed, * In the cases of Gamaree and 
Lord George Gordon , the cry of the mob at the time made a part of the fact, 
part of the transaction, and therefore such evidence might properly be re¬ 
ceived/ 


*■ It is in consequence of the distinction between writings ot declarations 
which are a part of the transaction, and such as are in the nature of subse¬ 
quent statements, but not part of the res gestco, that the admissibility of writ¬ 
ings often depends on the time when they are proved to have been in the 
possession of co-conspirators; whether it was before or after the lime of 
the prisoner's apprehension. Thus on the trial of Watson, some papers, 
containing a variety of plans and lists of names, which had been found in 
the house of a co-conspirator, and which had a reference to the design of 
the conspiracy, and in furtherance of the alleged plot, were held to be ad¬ 
missible evidence against the prisoner* All the judges were of opinion 
that these papers ought to be received ; inasmuch as there was in the case 
strong presumptive evidence that they were m tbo house of the co-conspi¬ 
rator before the prisoner's apprehension : for the room in which the papers 
were found had been locked up by one of the conspirators* And the judges 
distinguished the point in this ease from a point cited from Hardy’o cme, 
where the papers were found, after the prisoner’s apprehenrion 3 in the pos¬ 
session of persons who, possibly, might not have obtained the papers till 
afterwards/* 


g 1£4* Bearing in mind these particular cases in which evidence, 
though not delivered on oath or subject to cross-examination, is in 
the nature of original evidence, let ns return to a consideration of 
Hearsay commonly so called*(?> 


{ P > fiULrktfl ia 1 think somewhat pulling to tins student in tMa part of hia subject* fur in 
53 he in llI ces it distinction between mediate arfginai t and, rued law tttondary uvideqco* 
Tlig goners) idea of ori^niai and juJtio&d-iry evidence make* them correspond rrapeciivdy 
with Immediate and Hearsay; and to introduce the sumo division in to em branch {me¬ 
diate or Heaney) ia confusing; 1 iuTe therefore abaadoued our author here ; but must 




tilted 



MEDIATE EVIDENCE, WHBEH BECEIVAELE 

% 125. It is never receivable if better evidene© is procurable and 
kept back, for otherwise the fundamental rule which requires that 
tli© beat evidence which each case admi ts of shall be produced, would 
be violated. But there are certain subjects which cannot possibly 
from their very nature admit of the production of immediate evidence, 
because thoy are not the subjects of the senses at all; such as relation- 
ship, cH&racter, custom, prescription and tkp like, In some of 
these instances, it is true that immediate evidence possibly might be 
producible, but very rarely. Character is clearly matter of opinion, 
and not of the senses: lieiationship might occasionally be proved by 
the immediate testimony of a midwife, or a surgeon, or a mother, but 
generally speaking, relationship is not provable by immediate testi¬ 
mony. So of pedigree: suppose the link to be proved existed 100 


endeavour to make Ms meaning deaf in m note for the benefit Of those students who are 
perusing hi* work Sta/kids divisions would utand as follows 

Evidence aa to kind. 


Immediate 

or 

Original. 


t 


Modi ate 
or 

Secondary. 

I 


Original Secondary. 

Mediate evidence says Starkie (p. 53) of general reputation, pedigree, admits loins declara¬ 
tions accompanying an sot, iaiu its nature original: all other mediate tcatimony ia secondary. 
.Mow by this he Tn&arm bitnply that auto the first oIma, there really I* nothing h('hind, ’which 
could be of a better quality, or wliiob could possibly bn r Fitted to j whertta# wkh respect to 
tlie second i-hL-v.H + it pre Buppose* the insistence of bettor evidence, the absence of 'which must he 
accounted, for before any recourse cun be had. to the secondary evidence. Let us try thin by 
two examples* Suppose mediate evidence were oftbred to prove a matter of pedigree, suppose 
nho mediate evidence were ottered to prove a fact by means of sm entry mode in a deceased 
person*! book according to the Ordinary custom of his trade. Then these two heads of evi- 
deuce according to Stark!e would stand thus— 

Mediate evidence offered, to prove 
I 

Pedigree. Entry- 

Original, , Secondary. 

How suppose that theiink in the chain of Fedigren to bo proved, were 100 years back. It i* 
<jl( it that there is nothing butter than the hearsay of the old dc coated person?; <*hich the wit¬ 
ness reports- There i* nothing to fall back upon, nothing behind this ; nothing in short to 
!>e accounted for before each evidence was admissible, and so far it is in the Datura of origi¬ 
nal evidence. 

But take the other case : when an entry is produced, &nd is proved to have been made by 
a deceased person ia the ordinary course of his business, it is receivable in evidence. But 
if the person, who made iht entry had been alive, hii own testimony would have been better 
than hit entry. He might it is mm have refreshed his memory by a reference to his boob, 
but the bock itself would not have been independent evidence. He would have deposed 
on oath nud subject to cross-elamination—whereas, after his desth, hi# entry is not subject 
to any inch test* of iU truth. In this case therefore, as there might be hotter testimony 
limit the secondary or hfarsay evidence of the entry, it becomes necessary to satisfy the Court 
that nu such hotter evidence exists: b other words that the party making the entry is dcid, 
and the source of erfy*«ai evidence being thus exhausted, the secondary evidence of tho 


mean* by L . _J|L. . , v - 

have it duple d with Pliillipp* the simpler course of considering in whttt cases hearsay, or me¬ 
diate evidence ia receivable- 










years back* The witnesses almost to a certainty would be all dead, and 
in all these cases, rat lone cessai lesc, hearsay evidence is re¬ 

ceivable* 


§ 1&6. The following observations sum up the whole matter*(?) 

« The chief merit of the English law of evidence, a merit which in some 
measure atones for that predilection for absurdity which seems to have 
animated some of its earliest sages, and not quite to have abandoned their 
posterity, consists in the general exclusion of hearsay evidence ; that one 
man shall not he affected by what another says of him, which he has no op* 
port unity to examine or contradict, is a dictate of natural justice; and how¬ 
ever it may be argued that such evidence ought to be admitted, and left to 
find its own level, yet so long as juries are entrusted with the decision of 
facts, and those juries in the greater number of instances are taken from a 
portion of the community peculiarly susceptible of prejudices, any substan¬ 
tive alteration of this rule would lead to the most pernicious consequences. 
Fir n& populi non sunt audi#nd&, mo emm vocibus eorum credi oportet t 

(fuando out noxitm ermine absolvi mi innoccntem condmnari deside rant. 

« Perhaps the most remarkable exception to this important doctrine is, 
that by which the English law, dispensing with its formal rules in Favor of 
higher principles, allows hearsay evidence to be given when it tends to ex¬ 
plain an act done, and forms part of a particular transaction \ nothing can 
be more sound than the reasoning on which this exception is admitted; an 
action may bear a totally different interpretation, according to the words by 
which it is accompanied—nay, in many cases, an action would be altogether 
unmeaning were it not for words which individuate it, and impart to it a 
peculiar and distinctive signification ; the same cause, therefore, on account 
of which evidence of the act is given, obliges evidence of the expression 
with which it \a accompanied to be received. Thus, where a question arises 
aa to the validity of an insurance, impeached on the ground of fraud com¬ 
mitted by the party for whose benefit it was made, evidence of declarations 
made by the party whose life was insured is admissible* So where a trades¬ 
man leaves bis house, evidence may be given of his declarations as to the 
motives of his absence ; so hia declarations as to the state of Ids affairs are 
evidence, and the answers may be read to letters written by him and re¬ 
questing assistance* Another exception is, where hearsay is admitted to 
prove a public right; in such cases that the fact of tradition exists among 
those who have the means of knowledge, and an interest in perpetuating 
that knowledge, is a circumstance entitled to great consideration j it is a 
moral fact, not obvious to the senses. No other evidence can be given, that 


(Sf) La«? May , N, S, vol 1, p, 34* 
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such rights exist, hut the prevalence of such traditions among the people- 
Such a persuasion is the very fact sought to be established; if it can be trac¬ 
ed to the period when those rights were exercised, if it be constant and ge¬ 
neral, if no specific date can be assigned to its origin, hearsay is thus strip¬ 
ped of its most dangerous qualities; it ceases to be the loose random de¬ 
clarations of an individual, and assumes a character of constancy and truth 
in proportion to its extent and accuracy*” 


l 127* Mediate or Hearsay evidence in receivable 

1 st* lit matters of public and general interest, 

2 nd. In questions of ancient possession* 

3 rd* In matters of pedigree* 

4 th* In cases of dying declarations* 

5th. In eases of declarations made against the interest of tho 
person making them, 

Gth. In the case of entries made in the ordinary course of 


business, 

i th. Admissions by a party to the suit, his partner, or agent. 
8 th* Confessions by prisoners. 

g 128* It may be stated generally that except in the abovemeu- 
tioned cases hearsay evidence is not receivable. 


§ 129* It is receivable 

1 d. In matters of public and general interest. 


| 130* The reasons for the reception of hearsay evidence in these 
cases is thus explained by Taylor* ^ 

« An&Jir&t) as to matters of public and general interest* The admissibi¬ 
lity of hearsay evidence in this class of cases appears to rest mainly on the 
following grounds that the origin of the rights claimed is usually of so 
ancient a date, and the rights themselves are of so undefined and general a 
character, that direct proof of their existence and nature can seldom be oh - 
taind, and ought net to be required; that In matters, in which the com- 
mumty are interested, all persons must he deemed conversant; that as com¬ 
mon rights are naturally talked of in public, and as the nature of such rights 
excludes the probability of individual bias, what is dropped in conversation 
respecting them may be presumed to be true ; that tbe general interest which 
belongs to the subject would lead to immediate contradiction from others, 
if the statements proved were false; that reputation can hardly exist without 
the concurrence of many parties unconnected with each other, who are all 
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IN MATTER© OF PUBLIC ANI3 tiENERAL INTEREST, 


ahSo interested in investigating the subject; that such concurrence furnishes 
strong presumptive evidence of truth; and that it is this prevailing cur- 
rent of assertion that is resorted to as evidence, for it is to this that every 
member of the community is supposed to be privy, and to contribute his 


share." 


§ 131. It is necessary to boar in mind the distinction between the 
terms ff public” and u general.” Public is used of that which is com¬ 
mon to all: as a highway. General of that which concerns many 
indeed, but not the entire body of the public; as a right of common, 
in which only the inhabitants of one or more parishes participate* 
In respect to the forntor class evidence of reputation from any om 
is receivable ; in respect to the latter, evidence of those actually un¬ 
connected with the particular locality would not be admissible, 

§ 132, PhillippB I think discusses this matter in the most simply 
intelligible form* He divides it into throe heads, 

1st* Examples of matters of public and general interest, 

2nd, The form under which hearsay ia usually presented- 
3rd, The qualifications under which it is receivable, 

1st Examples. 

§ 133, A boundary between villages; the limits of a village or 
town: aright to collect tolls: a right to trade to the exclusion of 
others: a right to pasturage of waste lands ; liability to repair roads, 
or plant trees ; rights to water-courses, tanks, ghauts for washing ; 
rights of common and the like, will be found the most ordinary ia 
Mofussil practice* It may be useful also to consult Taylor (') to see iu 
what instances hearsay has been respectively received or excluded iu 
matters of this description. 

u It may be here expedient to enumerate a few of the principal questions, 
which have been deemed to involve matters of public or general interest, 
and to contrast these with some others, which tho Courts have considered 
to be of too private a nature, to allow of their being illustrated by evidence 
of reputation. Thus, on the one hand, hearsay fun been admitted* where 
the question related to a right of common, a parochial or other distinct mo¬ 
dus, a manorial custom, a custom of mining in a particular district, a custom 
of a corporation to exclude foreigners from trading within a town, the limits 
of a town, the boundary between counties, parishes, hamlets, or manors, or 
between old and new land in a manor, a claim of tolls on a public road, the 
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fact whether a road was public or private, a prescriptive liability to repair 
sea-walls, or bridges, a claim of highly, a right of ferry, the fact whether land 
on a river was a public landing-place or not, the jurisdiction of a court, and 
the fact whether it was a court of record or not, the existence of a manor, 
t\ prescriptive right of toll on all malt brought by the west country barges 
to London, a right, by immemorial custom, claimed by the deputy day me¬ 
ters of Loudon, to measure, shovel, unload, and deliver ail oysters brought 
by boat for sale within the limits of the port of London, a claim by the lord 
of a manor to all coals lying under a certain district of the manor, a custom 
of electing churchwardens by a select committee, and a prescriptive right to 
free warren as appurtenant to an entire manor. 

<* On the other hand, evidence of reputation has him rgeoUd, where the 
question was, what usage had obtained in electing a schoolmaster to a 
grammar school, whether the sheriff of the county of Chester, or the cor¬ 
poration of the city of Chester, were bound to execute criminals, whether 
the lord of a manor had a prescriptive right to all wrecks within hia mano¬ 
rial boundaries, whether the plaintiff was exclusive owner of the soil, or 
bad a right of common only, whether the land m dispute had been purchas¬ 
ed by a former occupier, or was part of an entailed estate of which he bad 
been tenant for life, what patron formerly had the right of presentation to 
a living, whether u farm modus existed, and what was its nature, whether 
a parly bad a private right of way over a particular field, whether the te¬ 
nants of a particular copyhold estate had the right of cutting and selling 
wood, and what were the boundaries between two private estates* Where, 
however, it was shown by direct testimony, the admission of which was un¬ 
opposed, that the boundaries of the farm in question were identical with those 
of a hamlet, evidence of reputation as to the hamlet boundaries was let in for 
the purpose of proving those of the farm ; Jor though it was objected that 
evidence should not be thus indirectly admitted in a dispute between private 
individuals, the Court overruled the objection, Mr. Justice Coleridge observ¬ 
ing, that *he never heard that a fact was not to bo proved in the same 
manner when subsidiary, as when it was the very matter in issue, 1 " 

§ 134. It was long doubtful whether such evidence is receivable to 
prove a private prescriptive right. In the case of Moreicood v . TFoodW 
where the question was ns to a prescriptive right annexed to a par¬ 
ticular estate of digging stones on a waste, the judges were equally 
divided. It is difficult to see how the public were concerned in this/*) 

(i) 14 East. 327, n, 

(v) *' Bow h it possible” Lord Kenzon 11 for Clangor* to kuoTv auy thing of wfcat COU 
corns only private ^lorctvood TFborf* 
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And I remember once at Salem hearing a case in which the Plaintiff 
set tip u prescriptive right in himself to shave all the inhabitants of his 
village. The " village barber* 1 Ms a well known character in India ; 
he may have perhaps Meerassee rights or a salary for his service: but 
his claim was rejected, properly I conceive, as being a mere private 
right, attempted to be proved, if I remember aright, by hearsay, and 
also inasmuch as it was in restraint of trade and against personal 
freedom of choice* 

The forcible words of Lord Campbell in the late case of Ueg. The 
Inhabitants of Bedfordshire^) are in point* There, a witness who as well 
as hia father and grandfather had been employed in doing repairs* to the 
county part of the bridge was asked (t have you heard tbem say who was 
liable to repair the three northern arches P” The question waa objected 
to, but permitted. Lord Campbell in delivering judgment said : 


<( The law of England lays down the rule, that on the trial of issues of 
fact before a jury. Hearsay evidence is to be excluded, as the jury might often 
be misled by it j but makes exceptions where a relaxation of the rule tends 
to the due investigation of truth and the attainment of justice* One of 
these exceptions is, where the question relates to matters of public or 
general interest* The term * interest 1 here does not mean that which is 
interesting, from gratifying curiosity, or a love of information or amusement, 
but that in which a class of the community have a pecuniary interest, or 
some interest by which their legal rights or liabilities are affected. The 
admissibility of the declarations of deceased persons in such cases is sanc¬ 
tioned because their rights and liabilities are generally of ancient and 
obscure origin, and may be acted upon only at distant intervals of time ; 
because direct proof of their existence, therefore, ought not to be required; 
because, in local matters in which the community arc interested, all persons 
living in the neighbourhood are likely to be conversant; because common 
rights and liabilities being naturally talked of in public, what is dropped in 
conversation respecting them may be presumed to be true; because conflict¬ 
ing interests would lead to contradiction from others if the statements were 
fake; and thus a trustworthy reputation may arise from the concurrence of 
many parties unconnected with each other, who are all interested in inves¬ 
tigating the subject But the relaxation has not been, and ought not to be, 
extended to questions relating to matters of mere private interest; for 
respecting these direct proof may be given, and no trustworthy reputation 
is likely to arise* We must remark, however, that although a private in- 


(tc) 14, Jurist) p, 203, and see Doe d r Disbury v. TAoWfJ, 14 Ea&t £23,1. c* 2 L. 
C, P* 397, (4th Ed.) where the same law is laid dawn* 
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tereat should be involved with a matter of public interest, the reputarion 
respecting rights and liabilities affecting classed of the community cannot 
be excluded, or this relaxation of the rule against the admission of hearsay 
evidence would often bo found unavailing.” 

And in the Earl of Dunraven v. Llewellyn^) Parke* B. says : 

* l We are, therefore, of opinion, that this case is precisely In the same si¬ 
tuation as if evidence had been offered that there were many persons, tenants 
of the manor, who had separate prescriptive rights over the lord’s wastes ; 
and reputation is not admissible in the case of such separate rights, each 
being private and depending on each separate prescription, unless the pro¬ 
position can be supported, that because there are many such rights, the 
rights have a public character, and the evidence, therefore, becomes admissi¬ 
ble, We think this position cannot be maintained* It is impossible to 
say. In such a case, where the dividing point is—what is the number of 
rights which is to cause their natures to be changed, and to give them a 
public character, 

(l But, it is said, there are cases which have decided, that where there are 
numerous private prescriptive rights, reputation in admissible, and the case 
of TFnks v. Sparse (1 Man. & S, 679) is relied upon as establishing that 
proposition. The reasons given by the different judges m that case would 
certainly not be satisfactory at this day, some putting it on the ground of 
the custom of the circuits, some upon the ground that where there was 
proof of the enjoyment of the right, reputation was admissible ; both these 
reasons arc now held to be insufficient,” 

1135, Suck evidence is as much receivable against as in favor of a 
public right* In Reg. t\ The Inhabitants of Bedfordshire, Coleridge, 
J. said, “ evidence o! reputation being admissible to establish a pub¬ 
lic right, I did not see how I could exclude it when offered to show 
that the public had not that right.” 

2nd ■ Of the farms in which Hearsay ts usually presented in mai¬ 

lers of pul tic and general interest, 

§ 136. Old documents, leases, maps and the like; and in this coun¬ 
try, copper grants or easaoums of pagodas, are as receivable aa the oral 
declarations of deceased individuals verdicts and judgments in Quits 


(#) 14, Jurist t p* 10S9. 

(y) It is ft custr.ro iii “ perambulations” aa they arc culled somclimes to flog a charity boy 
nt the boundary of the parirli* TbU certainly is a pretty certain way of impressing the fact 
upon on^ of the senses. I have seen parochial school boys in Lincoln's fim arrayed in their 
blue coats, yellow breaches, and e*p9. beating pariicuiwr aumei with lone white willow 
waiiat, m the ir perambulations” of the Farid* Wttd*. 
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vhcreintlio same right was in dispute, though not between the same 
parties. 


It is to be remembered that in their early history juries were sum¬ 
moned de mcineto , from the neighbourhood, and therefore their ver¬ 
dicts would carry with them somewhat of the authority of general 
reputation. 


S 137, But a judgment mmi have been delivered by a Court of 
competent jurisdiction, and secondly it must be a final, and not a mere 
interlocutory judgment* 


3rd, Of the qualifications under which Hearsay is receivable in 
matters of public and general interest, 

§ 138, The first ia that to which we have before alluded when dis¬ 
tinguishing between the meaning of public and general rights, 0) 

And on this point we may further quote the remarks of Parko, B. 
in Creme v. BarrettM) 


** That hearsay evidence on some such subjects cannot he received, un¬ 
less with the qualification that it comes from persons who have a special in¬ 
terest to enquire, is clear* Thus, in cases of pedigree, it must be derived 
from relatives by blood, or from the husband, with respect to his wife's re¬ 
lationship : it is not admissible, if it proceeds from servants or friends* 
Johnson v. Lawson. Anti in this description of hearsay evidence the line is 
clearly defined. So in cases of rights or customs, which are not, properly 
speaking, public, but of a general nature, and concern a multitude of per¬ 
sona, as questions with respect to boundaries and customs of particular dis¬ 
tricts, though the rule i* not so clearly kid down, it seems that hearsay 
evidence is not admissible, unless it is derived from persons conversant 
with the neighbourhood, per Lord Ellenborougb, in Weeks v . Sparks, There¬ 
fore, in Rogers o* Wood, a document purporting to be a decree of certain 
persons, the Lord High Treasurer, Chancellor of the Exchequer, and under 
Treasurer, Chief Baron, and Attorney and Solicitor General, who had no 
authority as a Court, was held to bo inadmissible evidence on the ground of 


(z) And it may not be out of place to mention Ihst the doctrines of the Civil Law htq the 
pmuo ni our own 04 to tlie reception of hearsay in mutters of reputation. M^iochius de 
jnesumptitmibua l*y S down tbe general law thus '■ Testis debut aUeslari de his ml gtuc *idit 
c*t* permit aims dohu prmutntiur nee ignoranti® vet err oris 
tretisano prodest. And Mttseardus de Probaliomints agrees to this. But hr also notes the 
excaption 7W» de auditu non probat nisi in miiguisd 1 El in unmrsum U in pra&miia 
seta, 7 nod ubi vert* hommis actus osf probtmdut, Jtrobatw per audilttm nod suffiemK 
proeearte m antiqua et in his qv* homimum mmoriam - resdmtt, quia talk t 
***•?* *“>“ ,icc u lately stated, ■?««, "Uawm 

(oj 1 Cr. M. and & 928. 
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reputation, on the question, whether the city of Chester t before it was made 
a county of itself, formed a part of the county palatine, because those per¬ 
sonages bad from their situations no peculiar knowledge of the fact. On 
the other hand, actual inhabitancy in the place, the boundaries of which are 
in dispute, ia mme cess ary; and in The Duke of N&wca&th v> The Hundred 
of Bra&towGy justices of the peace at the sessions of the county;, within 
which the district was alleged to he, were held to have sufficient connexion 
with the subject in dispute, to make the statements in their orders admis¬ 
sible. Where the right is really public—a claim of highway, for instance 
—in which all the King’s subjects are interested, it seems difficult to say 
that there ought to he any such limitation; and we are mot aware that 
there is any case in which it has been laid down that such exists. In a 
matter in which all are concerned, reputation from any one appears to be 
receivable ; hut of course it would be almost worthless unless it cam a from 
persons who were shown to have some means of knowledge, bs by living in 
the neighbourhood, or frequently using the road in dispute* In the case of 
public rights, in the strict sense, the want of proof of the persons from 
whom the hearsay evidence is derived, being connected with the subject in 
question, appears to affect the value, and not the admissibility of the evidence* 
In the present case the alleged custom does not seem to be one in which 
all the King’s subjects have an interest, but only such as may choose 
to become adventurers in mines* Therefore hearsay from any persons 
wholly unconnected with the place in which the mines are found, would 
not only be of no value, hut probably altogether inadmissible* But 
those under whose estates the minerals lie, with respect to which the 
custom exists, and who are more likely than others living at & distance to 
become adventurers, and, consequently, subject to its operation, are in our 
opinion sufficiently connected with the subject to make these declarations 
evidence; more especially as the very form in which they are given, shows 
that they were consulted as persons having competent knowledge upon the 
matters enquired into* 11 

§ 139* It was formerly held upon the authority of Week* v* Sparke, 
a leading case upon this subject, but now much shaken by subsequent 
decisions, that hearsay evidence on this subject was not receivable un¬ 
less it proceeded from persons who had competent knowledge on the 
subject i and also that acts of enjoyment must be proved before such 
evidence was receivable. As to the first of these qualifications, the 
remarks in Crease Barren already quoted^) show that this distinc¬ 
tion cannot be drawn where the question is one of a strictly public 




(&> { m* 






MEANS OF KNOWLEDGE—ACTS OF OWNERSHIP', 09 

And in the Earl of Dunraoen i\ Llewellyn t ($ where the ques¬ 
tion was one merely of a general nature, (the dispute arising between 
the lord of a manor and the oVner of a freehold estate within the 
manor) Parke, B. said : 

“ In the course of the argument we intimated our opinion that the want 
of evidence of acts of enjoyment of the rights did not affect the admissibility 
of the evidence, but only its value when admitted* We also stated that no 
objection could be made to the evidence on the ground that it proceeded 
from persons who had not competent knowledge upon the subject, or from 
persons who were themselves interested in the question,” 

This passage vouches also the second point, that of acts of owner¬ 
ship on which Parke> B. in Crease v* Barrett says : 

4< An observation was made in the course of the argument that all evidence 
of reputation was inadmissible, unless it was confirmed by proof of facts. 
We thmk that such proof is not an essential condition of its reception, but 
is only material as It affects its value when received ; and indeed if such 
proof were required, there is amply sufficient in the present case." 

Hence it may ho gathered that in the present day objections of this 
nature affect the weight and not the admissibility of the testimony. 
Evidence of the description at present under consideration is always 
to ho received with caution. Eminent judges have differed as to the 
weight to b© attached to it; but it is perhaps safest to say that no ge* 
neral rale can bo laid down, but that the weight of the evidence must 
depend upon the particular circumstances of each case. H Where the 
matters are publuf* as Lord Ellen bo rough saysfr) u all are interested 
and must be presumed conversant with them/' where the matter is of 
general interest, the opportunities of the declarants to obtain know¬ 
ledge must vary perpetually, 

§ 140, Another qualification is that the declaration must have 
been made u ante titemmoiam” r e, before the dispute itself was afoot* 
For this affords one of the best safeguards for its veracity . If such 
declarations, made after the point was in dispute, were admitted, it is 
manifest that we should offer a premium to their fabrication. 

Taylor writes as follows :(/) 

14 Now the ground on which the declarations of deceased persons are ad- 

(c) See § 134. 

(<f) $ 13S. 

(e) *>, $parke v I 3/ 5. 6S£ 

to i * 32 , 









LtS MOTA, ^ 

mitted at all, is, that they are the natural effusions of a party who is pre¬ 
sumed to know the truth, and to speak upon an occasion when Ida mind 
stands in an even position, without any temptation to exceed or fall short 
of the truth. But no man is presumed to be thus indifferent in regard to 
matters in actual controversy ; for when the contest has begun, people ge¬ 
nerally take part on the one side or the other ; their minds are in a ferment - 
ond, if they aro disposed to speak the truth, facts are seen by them through 
a false medium. To avoid, therefore, the mischiefs which would otherwise 
Jesuit, all exparte declarations, even tho?m upon oath, are rejected, if they 
can be referred to a date subsequent to the beginning of the controversy,” 

§ HI- t€ iw mota 71 is a term taken from the Roman Law accord¬ 
ing to which it referred to the institution of the suit: we with more 
reason seem to refer it back to the commencement of the disputed) 

§ 142. Whatever may be the precise limits of the rule of Us mota f 
the following propositions seem clear- la the language of Taylor 


« First, that declarations will not be rejected, in consequence of their hav¬ 
ing been made with the express view of preventing disputes ; secondly, that 
they are admissible, if no dispute has arisen, though made in direct support 
of the title of the declarant; and, thirdly, that the mere fact of the declarant 
having stood, or having believed that he stood, in pari jure with the party 
relying on the declaration, will not render his statement inadmissible. In 
support of the first proposition, the Berkeley Peerage case may be referred 
to, where the j udges unanimously held, in conformity with an earlier opinion 
expressed by Lord Mansfield, that an entry made by a father in any book, 
for the express purpose of establishing the legitimacy of his son and 
the time of hia birth, in case the same should be called in question, will bo 
receivable in evidence notwithstanding the professed view with which it 
was made. This doctrine has since been sanctioned by Lords Brougham 
and Cottenham in England, and by Sir Edward Sugden in Ireland, and 
may now be considered as established law in both countries. The latest 
decision in support of the second proposition is Doe v* Davies, wheie the 
Court observed, that although a feeling of interest will often cast suspicion 
on declarations, it has never been held to render them inadmissible. The 
third proposition is equally clear law; for although there is a peerage case 
which appears, at first sight, to throw some doubt upon the subject; yet it 
is highly probable that the pedigree was there rejected, not as having been 
made by a party while standing in the same situation as the claimant, but 


(a) I say to refer it ; for the point is not y«t bo tiled. See lb* lUte of the author!* 
UeCin Tay/ur $ 433, (and the cast* in the note a.) and the etclions to the end of (.he chap- 
tor 

(A) f 431* 
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<ts having been concocted by such person in direct contemplation of himself 
laying claim to the dignity/' 



The dispate rau&t have related to the subject-matter in issue; this 
was ruled in Freeman v, Phillipps, 4 M. and 3. 497 r where Bayky $ J\ 
said :(0 


“The distinction had been correctly taken, that where the lismoia was 
cm the very point, the declarations of persona would not be evidence; be¬ 
cause you cannot be sure, that in admitting the depositions of witnesses, 
selected and brought forward on a particular side of the question, who em¬ 
bark, to a certain degree, with the feelings and prejudices belonging to that 
particular side, you arc dm wing evidence from perfectly unpolluted sources. 
But where the point in controversy ig foreign to that which was before con¬ 
troverted, there never has been a Hs nw£a f and consequently the objection 
does not apply/' 


It appears still unsettled, whether such testimony is receivable 
where the declarant did not in fact know of tho existence of any dis¬ 
pute at the time of making his declaration. In this uncertainty we 
may perhaps safely adopt the remarks of Taylor :(*) 

“In this conflict of judicial opinions it is difficult to ascertain the pre¬ 
cise rule; but perhaps we shall not be far wrong in suggesting that neither 
of the learned judges has laid down the law with strict accuracy, and that 
declarations, though made past litem motam 9 will he admissible, if the 
party offering them in evidence can show, by any proof satisfactory to the 
judge, that the declarant was in all probability ignorant of the existence of 
the controversy/' 

§ 143. The last qualification is that the evidence must be confined 
to general facts: evidence of particular acta cannot bo given. For 
instance suppose the dispute were about a right of way from one vil¬ 
lage to another. A witness might say that he had heard old deceased 
persons say that the way had always been used as a public path ; but 
he would not be allowed to say that A. B., deceased, had told him that 
he had individually used the way: for non constat but that he was a 
trespasser. 

So in Crease v* Barrett^) it was contended that the tenth answer 
was nothing more than a statement of a particular fact, and therefore 
not within the rule as to reputation, and it wae held that the evidence 
ought not to have been received, on that ground. 


(i) Taylor, f 435. 
(£) f 433. 

{1} See ante J 133* 







II. Ancient Possessions. 


^ 144. The distinction between this and the first head of this di¬ 
vision, is,"that as to that, the question arises upon matters of general 
interest : we are now speaking of the ancient possessions of indivuluak. 
A deed or other document in writing thirty years old proves itself 
notwithstanding there are attesting witnesses to it; for looking at 
the ago at which men ordinarily engage in such transactions ot life 
as are likely to cause them to become witnesses to deeds, the general 
presumption is that they will not have survived that period thirty 
yeaTH. This is an arbitrary rule, and exceptions must be of daily oc¬ 
curence : but the line must be drawn somewhere, and a mass of in¬ 
convenience would arise, if after such a lapse of time, it was alw ay s re¬ 
quisite to call the attesting witnesses, or account for their absence, or 
prove their death.t"*> A fortiori must this principle apply to ancient 
documents. 

§ 145. Ancient documents aro receivable when they form a part 
of the transactions, and aro not u mere narrative of facta—that is, 
they' must form links of the chain of evidence. 

§ 146. It must also be shown that modern ownership has been ex¬ 
ercised by virtue of those ancient documents, 

§ 147. So on old map, annexed to a deed, is receivable ; but the 
qualification with which such evidence is receivable is that just above 
stated, viz., that it must be confirmed by prool of somo act done under 
the authority or license of the deed or other instrument, as for instance 
repairs done to the house to which the title deed refers: payment 
of rent on the land and the like : in abort, possession proved of the 
property to which the ancient document relates, either by the party 
producing it, or those through whom he claims : and any act of owner¬ 
ship, that is, an act which exhibits the power of the party to exercise 
a control or disposition over the property, is sufficient for this pur¬ 
pose. 

§ 148. Lastly, a most important necessity is that the document must 
conic from the proper custody, of which hereafter. 


(m) These observation* are made subject of coarse to the operation of Act II, ofl855, 
Sec. XXXVII. 
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III. Pedigree. 

§ 149, I cannot more lucidly explain the principle upon which 
Hearsay is admit ed in cases of Pedigree than in the words of fhillipp8,( M ) 
who writes as follows :— 

‘"Hearsay statements of deceased persons are allowed to be received in 
matters oF pedigree* subject however to various qualifications. This excep¬ 
tion appears to be founded on the considerations, that the facts which arc 
the subject of enquiry are frequently of an ancient date, and that the know¬ 
ledge of them is usually confined to few individuals. By limiting the ex¬ 
ception to the statements of deceased persons, a resort to this kind of evi¬ 
dence is precluded* where the hearsay tendered indicates the existence of 
more satisfactory proof, and it is only admitted on failure of the ordinary 
channels of information. According to the qualifications under which 
evidence of pedigree is received, pro visum is made that the statement should 
be derived from a person likely to be well informed upon the subject on 
which he was speaking* and free from any apparent motive for perverting 
the facts. 

The exception in question is framed upon general principles adapted to 
circumstances of frequent occurrence. It may happen that these principles 
will fail of application in many instances to which the exception might seem 
to extend. The exception is not confined to ancient facts, but extends also 
to matters of pedigree which have recently transpired ; and the hearsay of 
deceased witnesses is admitted as to facts which have occurred in the 
presence of living witnesses* 

iL it would be impossible to prove descents according to the strict rules 
for establishing contracts, or for regulating rights of property, which require 
the proof of facts from witnesses who had personal knowledge of them. On 
enquiring into the truth of facts w hich happened a long time ago, the Courts 
have varied from the strict rule of evidence applicable to facta of the same 
description happening in modern times, on account of the difficulty or im¬ 
possibility (by lapse of time) of proving those facts in the ordinary way by 
living witnesses, Oil this ground hearsay and reputation (which latter is no 
other than the hearsay of those who may be supposed to bo acquainted with 
the fact handed down from one to another) have been admitted as evidence 
in particular cases/ 1 

§ 150, It is to bo remarked however that if the hearsay shows 
that there is more satisfactory proof forthcoming, it should be brought 
forward. 
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■WHAT ARF MATTERS OF .PEDIGRWE- 

151 Pedigree may to considered under the following lieada. 

1st. IVbat are matters of pedigree. 

Sud. The different forms in which hearsay evidence presents it¬ 


self in questions of pedigree. 

3rd. The qualifications under which evidence ia receivable in 
questions of pedigree* 

^ 152. It will b© observed that this division closely fellows that 
which wo have adopted when considering the admission of hearsay in 


matters of public and general interest. 

Isfe What are matters %f Fcdigrce. 


§ 153. Such matters as relate to general evidence of descent or re¬ 
lationship. Descent means lineal descent. Relationship is used ot 
collateral relations, and sometimes of relationship by marriage, which 
is more accurately termed Affinity. 

6 154. Evidence of particular facts is necessarily receivable, for that 
which is proposed is to prove the particular fact: as for instance a 
particular birth, marriage, or death. So also to prove the fact o rela¬ 
tionship, and of the time when a birth took place, either absolutely 
or relatively. Absolutely, as that A B was born on such and such a 
date ; relatively, as that A B was horn before or after C D- 

fi 155 Also as to place. It has been laid down that hearsay evi¬ 
dence is not receivable as to place. Thus Phillipps writes :» 

*■ It has been held that the declarations of a deceased parent, though they 
arc good proof of the time of a child’s birth, are not admissible as evidence 
of the place of tho birth. * The point in dispute,' said Lord Ellenborough, 
C. J , in a case where the admissibility of such evidence was discussed, ‘ turns 
ou a single fact involving no question but of locality, and therefore not falling 
within the principle of, or governed by the rules applicable to, esses of pe¬ 
digree ’ In this case the declaration of a deceased lather as to the birth- 
olace of his illegitimate child was rejected. And this distinction between 
the time and place of birth, as matters of pedigree, has been recognised in 

a recent case. 

- It may indeed be observed, that the fact where a child was bom is sel¬ 
dom provable except by the evidence of relations, and that they are quite 


(#) See Vol. I. V 
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as likely La remember accurately the place as the lime of the birth, if not 
more so. But the reason of the distinction appears to be that pointed out 
by Lord Eilenborough, C. L, namely, that the place of birth is Dot a ques¬ 
tion of pedigree, or at least not necessarily so, whereas the time of birth is 
so, as showing the age of a party.” 

§ 156. The leading ease on this point is Rex t\ Erithfa) (recognized 
in II. v. Rnhworth^} where it ia thus laid down. 

“ This was a case in which the question was, wh ether the hearsay de¬ 
clarations of the father of a bastard child, as to the place of his, the bastard's, 
birth, were competent evidence of that fact ? The only doubt which has 
been introduced into this case has arisen from improperly considering it us 
a question of pedigree. The controversy was r,ot, as in a ease of pedigree, 
from what parents the child has derived its birth ; but in what place an un¬ 
disputed birth, derivad' from known and acknowledged parents, has happen¬ 
ed. The point thus stated turns on a single fact, involving no question but 
of locality j and therefore not fulling within the principle of, or governed 
by the rules applicable to, cases of pedigree ; and is to be proved, therefore, 
as other facts generally are proved, according to the ordinary course of the 
common law j that is, by evidence to which the objection of hearsay dees 
not apply.” 

I must confess however that to my mind the distinction seems 
very fine-drawn, and scarcely sustainable on satisfactory grounds. 

Though the law is still unaltered, the observations of Knight Bruce, 
V, 0, in the case of Shields r. Boucher^ are so forcible, that X think 
if ever the point should come directly before the Court for decision, 
hearsay evidence m to place will be held equally receivable with evi¬ 
dence as io time of birth. The observations are somewhat lengthy 
but too valuable to be abridged. 

M The questions, however, which in the present instance it was not permit- 
ed to the plaintiffs 1 counsel to put, may be thought not of necessity liable to 
the same objection, if any, as a direct question whether a deceased person 
has been heard to say where another person was born. 

L 1 the instance before the Court, the questions disallowed were (I repeat 
these :)— 4 Have you heard her (meaning Mrs, Allen) say where her family came 


(p) 8 East, 641. 

(q) 2 , Q. B. K 476 . 

(r) 1 Be Gez and p. 62, 
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Have you heard her (meaning Mrs, Allen) say where she came 
irorn r and after a witness had stated his father to have said that that 


father's brother, who was Mrs. Alien's husband, had married Miss Hollins 


4 did he say where V 

** Are these questions within the reason or principle upon which proof, 
hy hearsay, of single acts or particular facts, is excluded, so far as it is ex¬ 
cluded, in a case of pedigree ? According to my understanding of that rea¬ 
son or principle, so fur as I hare been able to collect it, I an disposed to 
say Tather that neither of the three questions is within it, than that they are 
all within it. They seem to me to relate rather generally to the history of a 
life, or a family, than particularly to a single transaction, or the doing of a 
single thing, and, perhaps, rather to the description or identification, or (If I 
may use the phrase) individuation of a family or person under discussion. 


than to a history of a family or of a life. 

61 But if not impeachable for the reason or upon the principle to which 
I have just referred, the question still may he without the principle or be* 
yond the reasons upon which hearsay evidence is admitted at all on points 
of pedigree. Are they so? I confess myself not persuaded that they are. 
X own myself not convinced that the reasons and grounds (so far as I can 
collect and understand them) upon which births and limes of births, marri¬ 
ages, deaths, legitimacy, illegitimacy, consanguinity generally, and particu¬ 
lar degrees of consanguinity and of affinity, are allowed to be proved by 
hearsay (from proper quarters) in a controversy merely genealogical, aro 
not as applicable to interrogatories like those that have been rejected in a 
case like the present, as to an interrogatory whether a man's grandfather 
was said to be related to some other man, or in what year, on what day, or 
at what time, or of what parents a man was said to have been bom j whe¬ 
ther a man's mother was said to be illegitimate ; whether she was said to 
have been married, or to have brought a child into the world before or after 


a marriage, or what her name was said to have been ; or (to resort for an 
instance to one of the questions allowed to he put and answered on the trial 
in this case) whether it had been said 4 what her father was/ Who gene¬ 
rally is more likely to know whence a man or a family came than the man 
or the family ? Does the emigrant, living or dying, forget his native soil } 
Is a woman less likely to state her country than her age with accuracy i In 
those persons, also, who care for the history of lineage, whom genealogy 
interests, local attachment, local predilections, and local memory, are, for 
the most part, lively and strong; nor are there, perhaps, any recollections 
or traditions of the old more readily communicated, or more acceptable to 
an auditory of descendants, than the original seat of the family, its form¬ 
er residences and possessions, Its migrations, its local and other distinctions 
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of the past, its advancement or its decay. If such topics are not strictly 
genealogical* they are at least intimately connected with genealogy. Their 
exclusion* surely, from those traditions to which the Uw, for the very pur* 
pose of preserving the memory and proof of common ancestry and connected 
lineage be tween families ^allows the force of evidence, must, as it seems to me, 
at least tend strongly to deprive of the law’s protection cases in great num¬ 
ber and variety needing most peculiarly its aid, end in the most striking 
manner within its reason. Nor do I refer merely to such instances as those 
of branches from English families planted in distant colonies ; for, in the 
same country, the severance and estrangement that arise between wealth 
and poverty, industry and idleness, prosperity and misfortune, illustration 
and obscurity, vanity and humility, are often more effectual and complete 
than could be the distance between Northumberland and Australia* 



It can scarcely, I suppose, be contended, that whenever, in a statement 
by a deceased person of a relationship between that person and another in¬ 
dividual, or a particular family, the residence or country of the individual or 
family is mentioned, the statement must, for so much, be rejected or dis¬ 
regarded. There might then be no identification. The statement might 
then be without meaning or unintelligible, or without applicability. Let 
us suppose a declaration (from a proper quarter) to be given in evidence 
in these words 11 My father was not the person that you imagine. He 
was John Smith of the Hill—not John Smith of the Dale;* or thus, * As 
my father's mother came from Suffolk, she could not be the person to whom 
you refer /or thus, * My sister married a man of the same name, it is true, 
but he was bom and bred in a parish in Berkshire, as he bus often told me, 
and he died there.' What is the objectionable part, or the part that is to 
go for nothing, of either of these statements ? In the present instance, the 
sole dispute in effect was, of what John Hollins was Mrs. Allen the daugh¬ 
ter; it being proved or conceded that she was the daughter of some John 
Hollins, and that the intestate had a paternal uncle called John Hollins, 
The theory of the defendant, if Mrs. Alien was the daughter of some John 
Hollins, must be, that there were at least two men, each called John Hollins. 
And whether the plaintiffs’ case is true or untrue, there may have belli 
two or more persons of that name. Supposing that there were two or more 
men of that name, would a declaration by Mi*. Allen, specifying her father 
and distinguishing him from the other or each of the others so called, by 
stating his country or residence, or that of his family, be so far rejected ? 
And if the answer to a question allowed to be put at the trial which I have 
already noticed, had been, * She told me that her father was rather more 
than a farmer, that he was a country gentleman/ would it hare been treat¬ 
ed as nothing ? Or had the answer been, 1 She told me that her father 


■****?> 



SHIELDS V, BOUCHER. 


<SL 


iras a Staffordshire yeoman;* would the word, i StafTord^hirc^ have been 
rejected or substantially disregarded? IP Mrs, Allen had had a Bible 
containing entries of births and marriages in her family, which would 
have been evidence, and it had been tendered at the irbl and found to 
contain a description of her father as * John Hollins, of Kiitver, would it 
have been Tight lo tell the jury to pay no attention to the two last words ? 
As a man or a family may be identified, may be distinguished and discri- 
minuted from other men or other families by a name, why not by an occupa¬ 
tion ? and why not by a residence. 


« To say nothing of the time when surnames were not general in Eng¬ 
land. here are now-a-days in this country many men, especially those 
having servants, that are’in habit of daily intercourse with persons whose 
surnames, if any, they do not know, and, as X have Heard, men who, if they 
have surnames, are not themselves aware of them. Nor are some illustri¬ 
ous pointers the only persons whom many know by nicknames and by nick* 
names only Of surname , some are exceedingly common, not in Wales 
merely, but in England too. In particular districts of England, particular 
surnames frequently abound. In many parts of Wales, not only is the num„ 
her of surnames very limited, but within the last half century, the surname 
of a family was liable to change, and often did change at every generation; 
nor k the custom, X believe, wholly extinct Often, in cases such as those 
to which I have been referring, hearsay of relationship, without local addi¬ 
tion or local designation, may, I repeat, and as is obvious, bo absolutely 
worthless. What precise notion of individuality can 1 John Jones’ in Wales. 
or f John Brown 1 in England, afford ? 

# 

*« But whatever I may correctly or erroneously think as to reason or prin¬ 
ciple, I ought certainly not, upon my own notions, to act against any autho¬ 
rity long followed, against a series of authorities, or a course of decisions, 
or perhaps oven against a single decision of a certain class and kind. The 
books, however (and 1 have not looked into them carelessly on this sub¬ 
ject), do not appear to me to show, nor am I persuaded, that there is any 
authority long followed, or a series of authorities, that there has been a 
course of decisions or any decision of a nature to bind the Court—of which 
it must be in contravention to say, that either of the disallowed questions 
under consideration might properly have been allowed to be put and an¬ 
swered ; the matter in issue having been such as it was. 

** | repeat that the case of Rex o. Erilh appears to me substantially distin¬ 
guishable from the present. Lord Ellen borough there says— 4 The only 
doubt which has been introduced into this case has arisen from improper¬ 
ly considering it as a question oi pedigree, &c.* That case involved no 



question of relationship ; this involves singly ant] merely a question of re¬ 
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lation&hip. 

If the place of bir th in Rex t\ Erith had been a genealogical fact, as it 
was not,—had been material, namely, for any genealogical purpose, which 
It was not, Lord File nbo rough and the Court of King’s Bench might possibly 
have dealt with the evidence ditferently. Here the disallowed interrogator 
ries applied not necess arily (as 1 observed before, and as is obvious; to a place 
of birth ; they applied merely to the country or district or place from 
whence the declarant or her family bad come, or of which Mrs* Allen, 
before her marriage, had been ; nor am I satisfied (I say again that interro¬ 
gatories such as those ought to be considered as in ail respects on the same 
footing with a mere interrogatory what had been said to be the phice of a 
birth. And here I may refer to a case mentioned in Mr* Hubback's learn¬ 
ed and useful publication at p. 4GS, as to matter not noticed in Mr. Simons's 
report of the same cause—I mean Hood v. Lady Beauchamp ^ in which l 
wad, as I believe, one of the counsel. That is an authority bearing, as it 
seems to me, against the rejection of the evidence rejected here ; and I 
may say the same of the case before Mr. Baron Kolfe at Liverpool. 

44 I had, while at the bar, always thought, too, that when wills and se¬ 
pulchral inscriptions were received upon questions of pedigree, they were 
not in practice rejected or slighted, so Fur as they attributed (when they did 
attribute) particular countries of origin, or particular residences, to persons 
mentioned in them, but were legitimately capable of being In that respect 
important evidence. It Is not my impression that the residences stated in 
the inscription which was the subject of contention in Slaney t?. Wade were 
thought matters unfit to receive judicial attention. And, in Davies t\ 
Lowndes one of the cases mentioned by Mr. Serjt. Talfuurd (a cause tried 
at bar), there appears reason to think that the judges end counsel concur¬ 
red in treating one or both of the residences mentioned in the alleged will 
of James Lloyd as a material portion of the evidence, if the instrument was 
his will* To render it, however, proper for me to decide, against the opini¬ 
on of the learned judge who tried this issue, that the questions which lie 
overruled ought to have been allowed to be put and answered, I ought, at 
least, to have in my own mind a clear opinion amounting to absolute con-, 
vietion, that, according to law, they ought to have been allowed to be put 
and answered. Now, though I cannot represent mj'seif as satisfied that 
they ought not to have been so, it would be too much to say, that I have a 
clear opinion upon the point amounting to absolute conviction. If (as X do 
not sa) T ) I ever had such a conviction, my high estimation of Sir Thomas 
Wilde's great knowledge and great experience would have caused me to 
hesitate.” 
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2nd The forms in which Hearsay u generally offered in questions 

of Pedigree. 

§157, The following are receivable: oral evidence: entries in 
family Bibles: inscriptions on tombs tones to and coffin plates : genea¬ 
logical trees hung up in family mansions ; engravings on mourning 
rings, &c. 

§ 158- Peculiar weight is attached to entries in family Bibles, not 
on account of the character of the hook, but on account of the cus¬ 
tom prevailing among Christians of making entries there* 

§ 159* Entries iu almanacs have been received : in prayer books : 
in Homan Catholic Missals. Even family documents, and family cor¬ 
respondence ; i. e. letters from one member of a family to another j 
recitals in family deeds, marriage settlements, description in wills, 
armorial bearings. 

§ 160, To show how far the law has gono in admitting evidence in 
these eases, I snny refer to a case in which a slip of parchment, found 
in a shoemaker's shop, was once produced and offered iu evidence, 
On one side was written, Mr* A/a measure—on the other, two lines 
purporting to be part of a family deed. The judge refused to ad¬ 
mit the evidence ; but a new trial was granted on account of its im¬ 
proper rejection. 

§ Ifil. Xho above is the result of the adjudged cases on this sub¬ 
ject. It would overburthen th® text were I to refer to all the cases 
seriatim. It may however be useful to refer to Phillipps, as to the 
credit to be attached to monumental inscriptions. (0 

k The credit due to monumental inscriptions must necessarily depend 
much upon the circumstances, whether they are contemporaneous with the 
events to which they relate, and whether they are sot up iu the view or with 
the knowledge of surviving relatives. It is to be observed that this species 
of evidence often trenches upon the rule which rejects secondary evidence ; 
inasmuch as the author of the evidence may be alive. In Menltcn e. Thu 
Aliormy General, Lord Brougham, C. considered such inscriptions to stand 
on the same footing as rings, pedigrees hung up, and family Bibles, and as 
admissible on account of their publicity, without connecting them with the 


(j) One of the man interest in je points in Mr. Warren’s Tile of Ten Thousand a year turns 
upon the evidence of a tombstone. 

(jf) Yol. I. p. 212. 



QUALIFICATIONS. SI 

Such inscriptions however may always he impeached, and their 
evidence seems peculiarly open to attack, not only on account of the great 
facility of forgery, but also because the preparation of them is often com¬ 
mitted to undertakers, executors, or other persons not members of the family, 
or because perhaps the inscription has been delayed, till a period when the 
facts are but imperfectly remembered. In the claim of Katherine Bokeman 
to the barony of Berners, an inscription upon the tombstone of a person who 
was one of the links in the pedigree was given in evidence; but it appeared 
from the entry of her burial in the parish register, and from her will, that 
there was a mistake of a year on the tombstone as to the time of her death ; 
and the mistake is said to have arisen from a delay in laying down the 
stone/' 

3n/. to the qualifications under which Hearsay Evidence is 
receivable in mailers of Pedigree. 





§ 102. It is of course necessary that the original author of the 
statement should have had the means of knowledge ; u e. he must be 
a competent witness, supposing ho could have been produced. But 
where shall we draw the line ? The law has been unsettled on that 
point till lately. It lias now however been settled. Pormorly there 
was no limitation. The reputation of the neighbourhood or of the 
County was sufficient. Declarations of servants, physicians, intimate 
friends, have been received ; but the general rule was at last laid down 
that evidence of this description should be confined to relatives or mem¬ 
bers of the family. The leading ease on this subject is Johnson 
v* Lawsondv) The author of the statement might however be an 
illegitimate member of the family, 

1163- But no w by Act II, of 1855, Sec. XLYII. evidence of persons 
who though not related by blood or marriage to the family, were 
intimately acquainted with its members and state, shall be admissi¬ 
ble in evidence after the death of the declarant, in the same manner 
and to the same extent as those of the deceased members of the 

S The next qualification is that the declaration must have been 
made ante litem motam ns to which observe what has been said in 
§ 140, 141. Tho observations of Lord Brougham in Alt GenL 
v. MoncktmJ^) a pedigree case, should here be studied. 

41 Ono restriction, however, clearly must be imposed; the declarations 


family 
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must be ante litem motam * If there be Us mota, or any thing which has 
precisely the same effect upon a person’s mind with Hits contestation that 
person’s declaration ceases to be admissible in evidence. It is no longer 
what;Lord Eldon calls a natural effusion of the mind. It is subject to a 
Birong suspicion that the party was in the act of malting evidence for him¬ 
self, If he be in such circumstances, that what he says is said, not because 
it is true, not because he believes it* but because he feels it to be profitable, 
or that it may hereafter become evidence for him, or for those in whom he 
takes an interest after hid death, it is excluded, both upon principle and 
upon the authority of the cases, and among others of Whiielocke t\ Baker. 
There ia a etill more distinct authority in the Berkeley Peerage case, where 
Mr, Justice Lawrence adopts almost the very language of Lord Eldon in 
Whitetoeke v. Baker* and where, proceedings in equity having been institut¬ 
ed to perpetuate testimony, evidence of declarations was rejected upon the 
ground of litis contestation 


To this it may bo added that caution is always necessary in receiving 
hearsay evidence of pedigree. The remarks of Sir J, Romilly, M. R, 
in the late case of Crouch v> Ilooperi*) are so instructive that they 
should be studied. 


“It is a trite but just remark, that if one link in a pedigree be assumed 
any two persons may be proved to be related ; and it is the usual observation 
in these cases, that the difficulty consists in properly weighing and consider¬ 
ing the evidence relating to some one link, which connects the line of the 
claimant with that of the intestate. 


14 It is a rule of evidence, in pedigree cases, that declarations post litem 
motam are not receivable in evidence. All this is evidence of declarations 
made before any question arose as to the succession to this property, but 
there is no trace that they were remembered or acted upon until after the 
contest had arisen. And though no complaint can justly be urged against 
persons for not giving the evidence before the occasion requires it, yet it 
must always be borne in mind, in judging of evidence of this description, 
how extremely prone persons arc to believe what they wish- And where 
persons are once persuaded of the truth of such a fact, as that a particular 
person was the uncle of their father, it is every day's experience, that their 
imagination is apt to supply the evidence of that which they believe to be 
true. It is a matter of frequent observation, that persons dwelling for a 
long time on facts, which they believe must hate occurred, and trying to 
remember whether they did so or not, come at last to persuade themselves 
that they do actually recollect the occurrence of circumstances which, at 
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kt, they only begin by believing must have happened* What was originally 
the result of imagination becomes m time the result of recollection, and the 
judging of which and drawing just inferences from which is rendered much 
more difficult, by the circumstance, that, m many cases, persons do really, 
by attentive and careful recollection, recall the memory of facts which had 
faded away, and were not, when first questioned, present to the mind of the 
witness* Thus it is, that a clue given or a note made at the time frequently 
recalls facts which had passed from the memory of the witness* I look, 
therefore, with great care and considerable jealousy on the evidence of wit¬ 
nesses of this description, even when I believe them to be sincere, and to 
be unable to derive any advantage from their testimony* Once impress 
the witnesses with the belief that Charles Crouch the father of tlia intestate, 
was the brother of their grandfather, and the further steps follow rapidly 
enough. In the course of a few years, by constant talk and discussion of 
the matter, and by endeavouring to remember past conversations, without 
imputing anything like wilful and corrupt perjury to witnesses of this de¬ 
scription, I believe, that in 1847 they may conscientiously bring themselves 
to believe, that they remembered conversations and declaration# which they 
had wholly forgotten in 1830* and that they may in truth bond fide believe, 
that they have heard and remember conversations and observations which 
in truth never existed, but arc the mere offspring of their imagination* It 
is also always necessary to remember, that in these efscs, from the nature 
of the evidence given, it is not subject to any worldly sanction, it being 
obviously impossible, that any witness should be convicted of perjury for 
speaking of wliat he remembers to have been said in a conversation with 
a deceased person.” 

IV* Dying Declaration*. 


§ 165* Where a man is in exirtmk : L c * dying, the awful position 
in which he is placed is hold by tho law to be a sufficient guaran¬ 
tee for his veracity' \ and therefore the tests of oath and cross-exami- 
< nation are dispensed with under such circumstances. The maxim of 
the 7 ym nemo moriturm prmumitur mentiri^J) : a man will not meet 
hi* if with a lie in his mouth* 


(</) $e& Howell* t St * Tfi&U, p. 18* 

Abo Marley't Digest, N, S. Tit * Criminal Law * 

M Cate 124.—The dying declaration of a person, if duly allotted* is admissible as evidence, 
eUhouph not tsk n in the presence of the prisoner* Cate of Wittoo Wiilud Bappoo t 13th 
April 134 L S* F* A. Rep* 141*— Sfutiott, Bell* Giberne* & Oree&MH 
“ Cate 123*—The deposition of a murdered man, taken by a competent authority shortly 
before death, and proved by two or more witnesses, it admissible evidence* even if takta in 
the absence of the aroused/' Caseof Ambia Bin Kan Mat ra. 22d April 1644. S* F, A* 
Ecp. 193*—Bell, Hu it, A Brown* 
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166. The dying declaration is receivable/*) even though it was 
not made in the presence of the accused. Indeed it must frequently 
happen that death ensues before any individual is apprehended or oven 
suspected : and the rule is relaxed from the necessity of the case. 

g 167. Many nice distinctions have become obsolete by the passing 
of Act II. Of 1855, See. XXIX. Formerly it was necessary that the 
declarant should have the senseof death immediately impending over 
him, and that his mind should have excluded all hope or thought 
of recovery. This led to many decisions which wo may pass over in 
silence : for os the law now stands, it is provided that, 

« Where dying declarations are evidence, they shall bo received, if 
it ho proved that the deceased was at the time of making the decla¬ 
ration and then thought himself to be in danger of impending death, 
Mough he entertained at the time of making it, hope of recovery 

§ 168. It is absolutely necessary for the protection of society, that 
dying declarations should be received/*) for otherwise a premium 
would he held out for the commission of crime. It i3 the nature-of 
crimes of violence that they should be committed with the greatest 
possible secrecy : and thus it must sometimes occur that the only tes¬ 
timony, often the only direct testimony against an accused, is to be 
found in the dying declaration of his victim. Bat at the same time 
we mast receive this evidence with a certain degree of caution. It 
may he seldom that a dying declaration is made wilfully false, but 
there am many circumstances in the situation of the wounded man 
which may introduce elements of fallaciousness into hia statement. 
Thus the effects of the wouud itself may dim his memory, or weaken, 
or confuse his intellectual powers. The very suddenness of the attack 
may have rendered him mistaken in his identification of bis assailant; 
the darkness, the disguise, may tend to the same result: although where 
the mental powers are not afFectedhy the wound or its consequences, it 
mav bo very true that the circumstances of the attack, however sud¬ 
den have made an indelible impression on the sufferer: and a just 
T 1 revidence has perhaps determined that this should be so, as oneof the 
Lostmysterious/iistriiments for the discovery of crime. Thus in the 
late shocking case of Marley th e ticket of lea ve man, his v ictim Red dy 

(j) C- 0. F. U, 26th Not, 1832, contain* the old law on this subject, 
ral Act II of 1855, See. XilX. This conforms to the Law of Scotland. Sen Alism't 
rr. Cr. I. 610-614-61)4-7. 

(«) See Bat, § 487. 
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recognized him the moment he was confronted, and with a shudder ex¬ 
claimed, “ That is the man/' The human mind is so constituted as to 
he inclined to attach a very high degree of importance to dying de¬ 
clarations ;M and it is necessary that the judge who has to decide, 
should have present to his mind the arguments against their weight 
as well as in their fitvor*W The weight to be attached must yary 
with the circumstances o£ each particular case. 


§ 169* The following remarks are here necessary 
1st* Dying declarations are only receivable in criminal cases,W 
2nd* The charge must be one of homicide* 

3rd. The only points they are receivable to prove are the cause 
and circumstances of death. Thus th£ circumstances of 
robbery attended by death could not be thus proved* 



J 


(c) So 8hakcspi ar& ; litc. II* Act 11* jo* 1. 

* Oli. but they jay iho tongues of dying men 
Kn fores uiuntitm like deep bvmony/ 

And see King John, Act V. *e. d. and aim Act V, so, 7 + 

(rf) See iiosetto's Criminal Evidence, p. 35, where it is thus kid down. 

With respect to the effect of dying declarations, it is to be observed. that although there 
may have beau an utter abandonment of all hope of recovery* it wil) often happen that the 
partimbttf of the violence, to which the deceased has spoken, were iikoly to have occurred 
nuder circutn«Unc«i of confusion and K at prise calculated to prevent their being accurately 
observed Xh-a cr^moquonees, aim, of the violence may eecaaiou an injury to the mind* and 
an in distinctness ot memory as to tlio particular transaction. The deceuEcd may have elated 
his Inference* from facts, concerning which ho may have drawn e wrong conclusion, or ho 
may have omitted important particulars, from not having bis attention called to them. Such 
evidence therefore is liable to bo very incomplete. He may naturally, aIso, he diapoied to 
eIvh a partial account of tbo oocurreuco, although possibly not influenced by animosity or 
m-will. But it cannot he concealed, animosity and resentmen i are not unlikely to bo felt 
in such a situation. Tba passion of angeT once exdtcd may rut have boon im tardy extin¬ 
guished, even when all hope of life U lost. See CroekeU'a case, 6 C. § P, 544, ante, p 32, 
whera the dccktuVion was, 1 that damned man hm poisoned me.' Such conssuerationssliow 
the necessity of caution in receiving impressions from accounts given by person* in a dying 
state* especially when it is considered that they cannot bo subjected to tho power of crosi- 
csLuiidnation * a bowl? quite as necessary lor seeming the truth its the religious obligation of 
an onih cku he. Tho security also, which courts of justieo have in ordinary cases, for en¬ 
forcing truth* by tho terror uf punishment and the penalties of perjury cannot exist in ihj* 
case The Tcm&rk before made, on verbal statements which have been heard and reported 
W witnesses, applies equally to dying declarations, namely, that they are liabte to he rnia- 
understood and misreportod, from inattention, from mUu odors tending, or from infirmity of 
memory. In one of the latest emc* upon the subject* thi* specie 1 , of proof is spoken of a* 

- i . . .1 .1- _■. -..I,,.. t.F ..viJdhui vaI si y Ivo vinrr wlnil'fs il li 


is a haul to die, he it in th* same practical dtato as if called on in * court of jostico under 
the sanction of an oath, and his declaration#, as to the cause of his death arc considered 
equal to au oiitb* hut they ire* uoTorthelcas, open to observation ho r though the aancUOtt 
it the same, the opportunity of iaveetigattng tho truth in very different, aod dicrefuro the 
accused in entitled to everv allowance and benefit that he may have lost, by the absence of 
the opportunity of more full investigation by the means of cros^elamination* I er Atcter- 
eon, B Ashton' t case* 2 Lao in, V* C- 147. 

(cl In Slobart u. Dryd&n l Me**, and Web* 615, the dying^&tateiuent of an attesting 
witness to an iuatrumtht was rejected j and in ATcarfli B. £ C* 007 it was held that 

** dying declarations are ^ariadhie only when the death is the subject of tho charge, and 

the circmijitiJicil of th@ death tho subject of the declarations* 
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It matters not in what form the dying declaration is taken. 

The interval between the Lime of the declaration and death 
is immaterial. (/) 

The statement of a dying man in favor of a prisoner is as 
receivable as one against him. 

Dying declarations are as open to be contradicted by proof 
as any other evidence* 


V* Declarations against the interest of the person making them . 


S 170* The admission or declaration of a party to a suitia of course 
always evidence against him* But we are not now considering that 
description of evidence. The title refers to the evidence of persona 
not parties to the suit, but who would, if they could be produced be¬ 
fore the Court* be competent witnesses for or against the respective 
parlies to the suit. 

| 171. The principle upon which such evidence is admitted, is, 
that the very fact that the declaration offered is against the interest 
of the person who made it, affords a sufficient guarantee for its veracity, 
without the test of oath or cross-examination; for general experience 
proves that persons arc very careful not to make such statements un¬ 
less they are true. 

§ 172. The form in which such declarations are ordinarily offered 
is that of written entries: but evidence of oral statements of this 
quality appears to be also receivable.^) The inaccuracy with which 
oral statements are repeated or reported, of course makes this latter 
class less satisfactory, but that is an objection to its credibility not to 
its reception. 

% 173. The leading case on this subject is that of Higham Ridg - 


{/) Go the propositions in heads 4 and 5,1 would observe tint it in al ways advisable that the 
dmaTUlion should on its face nhow that it Undying declaration ; for other wise the party 
who took it ntuet be called to supply the defect, as was done m the ease of tj v. Narraina- 
mah And G&vtndo at the 3rd Sessions of the Madras Supreme Court for 1&53, when the ma¬ 
gistrate was sworn for this purpose. And secondly that it is obviously expedient, when¬ 
ever circnmstjinces admit of it, that the dying person should be examined as an ordinary 
witueiis, on oath, in the presence of the actuaed. 

fp) I dm not awiife of any expross decision of this point. But in the Svsse.tf Veeraga 
Ca^>, 11 CL and Fin. 103, oral declarations and written entries against interest were offered 
without any distinction being taken to them on that ground i and in StapyUon v. Clough, 
IS Jut. p. 60,1 .ord Campbell expressly refers to and approves what he is reported to have Said 
in the Siuttwe Peerage cam, though it is to bo remarked that in the case of Stapylton 
v. Clough the entries and oral declarations were made in the ordinary course of business, and 
not na against the interest of the maker; and in Edie -v, Kingtford, 14 C. EL 7$J, it seem* 
Id have been taken for granted that oral declarations against iatemt would he equally re¬ 
ceivable with written entries. 
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wayXQ This ease has been selected by the late Mr, Smith in hia cele¬ 
brated Book of leading cases, voL 1, p. 183, where the whole law upon 
this subject, together with the cases, will be found admirably col¬ 
lated in his note, 

§ 174. Until lately such evidence wc not receivable, unless the 
person making the entry was dead: but now by Act IL of 1855, Sec. 
XXXLX* ifc is receivable also, if he is incapable of giving evidence by 
reason of his subsequent loss of understanding, or is, at the time of 
trial or hearing, hand % fide and permanently beyond the reach of the 
process of the Court, or cannot after diligent search be found, 

§ 175. It is essential that the author of the statement or entry 
must have had the means of knowing that hia statement was true. 

§ 176. The interest must be of a pecuniary or proprietary charac- 
ter.CO 

§ 177. The ordinary cases in which evidence of this sort is tendered, 
are those in which persons have charged themselves with the receipt 
of money, such for instance as the entries of stewards, tax gatherers, 
boiiiffe, managers of estates, and the like. 

§ 178. Books of this character are entitled to more consideration 
than purely private books, inasmuch as they are usually subject to 
inspection by the employer of the maker of the entry, C*) But entries 
made in a private book for the convenience of the individual are also 
receivable. Thus, for instance, if I write in my memorandum, or pocket, 
or account book, that I have received 100 Rupees from A. B, such 
entry will be evidence, in event of my death, lunacy, absence, &c. for 
whether it be a memorandum of a sum paid me, or of money lent, or 
entrusted to be kept or laid out, it is clearly an entry against my own 


(A) 10 East's Rep. p. 109* 

(£) By Lord Campbell Sussex Peerage ease, 11 CL and Fin. 

(A) So in Ellis Cotcne, 2 Car. and K. p* 710 when a book was kept privately by the 
defendfmt, ami was made up from certain slips of paper on which the daily transact loo a of 
his bimincM were entered, and there wss no proof that theso were copied accurately, it w&9 
lie’d that the book we. 1 ! not admissible as evidence fox the defendant. Byles, Serjeant, ob¬ 
jected that as no one was in the habit of seeing the book but tbs defendant, it would be 
lowing him to make his own evidence* Miller contra : It was the polity of iho law to 
favor the admission of books of account! as evidence. Wilde f 0. J» ** The Courts it is true 
are inclined to extend the effect of tradesmen's boots, and hence books kept openly in a 
shop, and to which the shopmen have oceus, and in which entries av© originally made, nr 
oven into which item! are copied from other books, have been admitted as evidence although 
they were written by parties to the action. 1 * But tlio book was refused because it was 
“ written by the defendant himself and kept privately %n his own possession*" 

In this case it is to be observed not only that the book wan ted that publicity which it re¬ 
quisite na a guarantee for the correctness of such documents, but it was a copy, not proved 
to be a trua copy. 
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interest inasmuch as I either discharge my debtor, or charge myself 
with liability to a creditor. 

55 179. Such entries are only receivable when they are material to 
the merits of the case. Otherwise their reception would militate 
against the rule which excludes purely collateral matter. 

§ 180. They are not receivable where better evidence is to be had 
to prove the same fact. As for instance where the maker of the entry 
is himself forthcoming personally, 

§ 181. An entry charging the maker with the receipt of money is 
receivable, although on the other side he has made an entry discharg¬ 
ing himself Thus for instance, in the ordinary form of a debtor and 
creditor account, only the creditor side would be admissible. It is 
clear that the side on which a man admits himself a debtor is against 
his own interest: that in which he discharges himself is not only not 
against his interest, but positively directly in his own interest, (*) 

§ 182, Entries against interest need not be contemporaneous : i. c, 
they need not have boon made at the date of tho transaction to which 
they refer. A man is as little likely to make an entry against his own 
interest a year after the event as at the moment of its occurrence. 
The accuracy of the entry does not therefore depend upon the memory, 
as in tho class of entries to be next considered, those made in the 
ordinary course of business, where their fidelity very materially de¬ 
pends upon their having been made about the time to which they refer* 
Put the case of a clerk in Arbuthnot’s House, who perhaps books 
up 100 items daily, what reliance could bo placed on the accuracy of 
his relation of the tact to which any one of those items referred, if 
the entry were made a year, or even a month, after its occurrence ? 

| 188. But such entries are, except in thecas© of merchants’ books, 
seldom mere dry statements of sums received, and more ordinarily 
they refer to place, purpose, surrounding circumstances * and a question 

m Jn j) oe d Kinylake e, B&viss t 7 C. B. p. 507, Coleman, J. said " Thin matter tvaj consi¬ 
dered in Knight v/the Marquis of Waterford -where AEdemm, IL obaerm -mth res pent to 
jfutten i?„ Mitehdl , that the dect&ioa was Tight without Lukina into coo aide ration all tho 
reasons given for it. In that case the learned Baron cNprcwdy decided that the charging 
part of the account might Jb« read bat not the discharging part, imd 1 think the decision was 
light" And V. Williams, J. ttfrl 41 As to iho TejtictSn i of iho evidence X am of opinion 
that tho ruling in KniffAf if* the of Waterford ought to govern this It 

seems to me that tho doctrine laid down by the Court of Exchequer in l)avki o, Humphreys 
upon the a u t It Ori ty of Hiyhajft e. Itidgicaft and Doe y?. Uo,/json t that ‘the entry of a pay¬ 
ment ngainn the interest of the \mty making it is to havo the effect of fjroYitjg the truth 
of other statements contained in the same entry and rojicocted with it/ has gone quite far 
enough, 1 f y r one do not feel ice lined to carry it farther/* 
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whether, when this is the case, the entry is receivable to prove 
eveiy tact to which it relates, or only that which is clearly against 
the maker’s interest. For instanco it is against my interest to admit 
that X received XiO from A15 j but how docs the entry that I re* 
ceived it at such and such a place affect my liability ? 

§ 184. Now the general rale is that these entries are receivable for 
the purpose of proving the circumstances of which they speak, as well 
as the single dry fact of payment or receipt, provided of course 
that the other circumstances are material to the merits of the enquiry, 
and not merely collateral.( m ) 

^ ■Bjiffhast v. JZulgway the books of a deceased accoucheur were 
offered to prove the birth of a child on a particular clay. In his ledger 
was entered the amount of fee for attendance, audit was marked paid. 
This last circumstance made the entry against his interest; it was 
therefore receivable, and it was hold good evidence to prove the date of 
the child’s birth. 

§ 185. So a steward’s hook would prove the description of land hold 
by a certain tenant and the amount he had to pay for rent, if all 
these circumstances are coupled in the entry with the amount of 
money admitted to have been received. 

§ 186. Such entries are not the less receivable, because the same 
fact may be proved by evidence of another description. For instance, 
in Higham v. Ridgmiy, the evidence of the entry of the accoucheur 
would not have been rejected, because the evidence of a midwife who 
was present at t he deli very might have been forthcoming : though this 
may seem at first sight to militate against the rule that the best evi¬ 
dence shall alone be received. The entry of the accoucheur would 
not have been receivable if ho himself had been forthcoming, because 
then his testimony on oath would have been superior to his entry 
which was not on oath: but as wo shall see here after, when wo come 
to consider the rule that the best evidence must always be given, 
the rule applies to the quality, and not the quantify , of evidence; and 
that a fact may often be proved by independent testimony, not¬ 
withstanding there may be two distinct ways of proving it. Thus 



<«) This distinction is explained in the notes to Higham v. Ritlgway : but the author 
doe. dm approve of the distinction. " The reason' says Mr. Smith “ lor this distinction docs 
not seem very obvious; the principle upon which the two classes of entries are admitted is 
tho asms, namely, tho improlability of their f&kebood ; but there seems no more rdwin for 

ano^qU^u irflho other!"* 1 * 0 ** *** ** 10 wU * h U " , ‘ “KObahility does not «ist in the 


M 
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tbe mere fact that there has been a written receipt given for money, 
will not preclude the proof of paymen t by oral witnesses who saw 
the payment; bat this will become clearer hereafter.(*) Thus in 
the case of Middleton v* Mellon fe) a private book, kept by a deceased 
colketor of taxes, containing entries by him, acknowledging the 
receipt of sums in his character of collector* was also held to he ad¬ 
missible evidence in an action against his ^surety, although the parties 
who had paid him were alive and might have been called. So the 
verbal admissions of a party to the suit are evidence against him : 
even though his statement refers to the contents of a written instru¬ 
ment. 

5 1ST The entries must ho proved to be in the handwriting of the 
party purporting to have made them, before they can be received* 
Where the entry is thirty years old, it proves itself* 

§ 18S* Cases may be conceived in which a party may have made a 
fictitious entry charging himself apparently against his own interest* 
The instance brought forward by Best in § 483 is such* 

“ Cases may be put where his doing so would be an advantage to him. 
E* g* the accounts of the receiver or steward of an estate have through neg¬ 
lect or worse, got into a state of derangement, which it is desirable to con¬ 
ceal from hia employer, and one very obvious way of setting the balance 
straight is by falsely charging himself with having received money from a 
particular person/' 

§ 189* A ease of frequent occurrence in this country is that of a 
party charging himself with receipt of interest by way of endorse¬ 
ment on a stale bond, in order to take it out of the Regulation of Limi¬ 
tations, fctf This entry is however only apparently against the interest of 
the pat'y making it; since it enables him to bring bis suit* In 
these cases satisfactory evidence ought to be given, that the entry was 
made before the presumption of satisfaction had arisen; and in ac¬ 
cordance with this view, the language of Lord Ellenborough in Rose 
v. Bryant may be cited, 

u I think you must prove that these endorsements were on the bond at, 
or recently after, the times when they bear date, before you are entitled to 


(it) tho Taylor } j 305—0* 

(0) 10 B. and a p* 317- 

(?) Reg. II. of IS02, Sec* XVIII* 

($) 2 Cam. p, 321* 
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f^ad them* Although it may seem at first sight against the interest of the 
obligee to admit part payment, he may thereby in many cages set up the 
bond for the residue of the sum secured. If such endorsements were re¬ 
ceivable whensoever they may have been written, this would be allowing 


the obligee to manufacture evidence for himself to contradict the fact of 
payment, I have been at a loss to see the principle on which these re¬ 
ceipts, in the handwriting of the creditor, have sometimes been admitted as 
evidence against the debtor; and I am of opinion they cannot be properly 
admitted, unless they are proved to have been written at a time when the 


effect of them was clearly in contradiction to the writer's interest.”fr) 

§ 190, The caso of ScarU v. Lord Barrington^ is also to bo 
consulted. It will be found stated in Star&ie, p, 478, note Zh 

<* The bond was dated June 24, 1697; the endorsement of interest on the 
bond, under the hand of the obligee, was dated 1707, being three years be¬ 
fore the death of the obligor; and the cause was first tried Trim 1724* 
Pratt, G, L, was of opinion that ibis endorsement was not evidence ; but 
the three other Judges were of opinion that it ought to have been left to 
the jury, for they might have reason to believe that it was done with the 
privity of the obligor ; because it was the constant practice for the obligee 
to endorse the payment of interest, and that for the sake of the obligor, who 
ia safer by such an endorsement than by taking a loose receipt. Upon a 
second tri^l. Lord Raymond, C. J„ admitted the evidence, and a bill of ex¬ 
ceptions was tendered, and after judgment in the King's Bench for the 
plain tiff, a writ of error was brought in the Exchequer Chamber ; and upon 
argument, five of the Judges were of opinion to affirm, and two to reverse, 
the judgment was afterwards affirmed in the House of Lords.”{0 

Sfarkie’s remarks, p, 478, may be usefully consulted be writes v — 

4t If this case ia to be taken as an authority for the general position, that 
an endorsement of the receipt of interest on a bond bearing date within the 
apace of twenty years from the date of the bond, shall in itself, and 
without any proof that it was actually made within that space of time, or 
with the privity of the obligor, be evidence to rebut the presumption of 
payment, it seems to be difficult to support it upon principle; for it amounts 
to this, that in this particular ease the patty shall have an opportunity of 


making evidence in his own closet, in order to rebut a presumption which 
would otherwise arise against him. If this he so, the case must be regard¬ 
ed as anomalous, and as an exception to the plain fundamental rule, that n 
man shall not be permitted to make evidence for himself. If, on the other 


(r) Set also Taylot, $ 483—8. 

(*) 2 Stranytt p* 826* 

(0 In the report of the case before the Homo of Lord*, 3 BfotCi it P * C. p> it Ap¬ 
pears that thero teas extrinsic vvideucc of the date of the entry. 
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Land, thm further limitation is to hu applied to the reception of such evi¬ 
dence, that reasonable proof shall be adduced to show that tho endorsement 
existed before the presumption of satisfaction had arisen, the doctrine seems 
to be more consonant with the principle above stated; a presumption arises 
that the obligee would not falsely and wantonly make an endorsement pre¬ 
judicial to his own interest at the time from which he could derive no bene¬ 
fit, It seems to be clear, at all events, that such evidence would be inad¬ 
missible, if the endorsement appeared to have been made after the presump¬ 
tion had arisen.(*?> 

"Vi. Entries mad? in the course of business. 

§ 1^1, The leading case oia this topic is Price v. Lord Tor ring ton t ri) 
selected by Mr. Smith in his Leading Cases, vol, 1, p. 139. 

& 192- The ground for admitting such evidence is the warrant of 
experience that it is usually free from suspicion of carelessness or 
fraud. Of course it is always open to show that there are errors or 
fraud, but if there Ikj no reason for imputing one or the other, the 
entries are trustworthy, 

“It is observable,” writes Starkie*(.r) that the great object of the rule is 
to guard not against frauds but negligence and carelessness ; the slightest 
suspicion of fraud would he sufficient at once to exclude such evidence; 
and the imposing of the limitation, that the entry, to be admissible, should 
he apparently against the interest of the party making it, would afford no 
security against fraud ; the forger of a false entry would take cate to ob¬ 
viate any objection of this description, by admitting payment or some 
other I act apparently against the interest of the supposed author of the 
document The consideration that the entry is against the interest of the 
party is therefore principally material, as it affords reason for supposing 
that a person would not be likely to commit any error or mistake which 
might afterwards turn to his prejudice. When, however, it Is considered 
that in many instances such entries Tcmain in the private custody of the 
parlies who make them, it is not probable that the consideration that 
the document might he published by accident or mistake, and might, in 
some possible state of circumstances, be turned to the prejudice of the 
party, would cause him to exercise a degree of exactness and caution, so 

00 It is a frequent custom in this country for a bond to provide that no payment or in- 
or principal UL&ll be of effecl*unbss endowed on tho back of the instrument This 
w a 'awful precant-on ; hut it still leaves room for fata entries by the obligee, in event of th* 
hpgulfttiim of Limitations having ran, since it is the oblige Generaliv uho endorses payments 
it might 1m useful to provide that every payment should at 
the time of its beifcg endorsed by the oblige u be abo initialed by the obligor. 

(to) I Salk. p. 28& 

(a?) P&&4 465, 
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far beyond that which he would have used in the common course of profes¬ 
sional or official duty, or ordinary habits of business, as to supply a sound 
and useful test, operating to the admission of the former, the rejection of 
the latter. In the absence of all suspicion of any motive to the contrary, 
it is fairly presumable that all entries made in the ordinary routine of 
business are truly made. The same motive which induced a part} to 
use the pains and trouble of making an entry at all, would usually induce 
him to make a true entry ; a false one would be of no value, and the mak¬ 
ing it would frequently be more troublesome than to make a true one; it 
would require the additional trouble of invention ; and although the sparing 
of trouble might, in many instances, induce a party to state particulars with¬ 
out sufficient accuracy, it would seldom cause him to invent and state a 
transaction winch never happened/%) 

§ 193. The entry, when made in the course of business should bo 
contemporaneous, or nearly so with the fact it chronicles. In the case 
of Price v , Lord Torringtm , the entry was made on the evening of 
the day on which the beer was delivered, and signed by tho drayman. 
The necessity of the entry being what ia called con temp orancmjs, we 
have already dwelt on,(*> and it is clear that if a man makes In© entries 
after some distance of time from the principal fact, his memory is 
more likely to err as his recollection grows fainter and fainter. 

£ 194. By ActIL of 1855, Sec. XXXIX. before referred to, this 
description of evidence is now receivable in the same cases ns entries 
against interest, even when the maker is not dead. By Act II. of 
1855, Sec. XL. such entries, so far a© they relate to the limited purposes 
of identifying any “ bank notes or other securities for the payment of 
money, or other property, and the payer iu, or receiver of them” are 
receivable, even though the maker of tho entry h capable of being 
produced as a witness, 

§ 195. It ia necessary that the party making the entry should have 




(y) See the grounds steted at large. Poole «. Bias, 1 Bing, N. C. 653. Taylor $ 489, 

XTFlUl ill US : . 

u 'i he considerations which have induced tho Court* to recognis* this exception appear to 
he principally thcee i-thai, in the nbstiui* of all nifpieicm of sinister mut.ves. a fair pre* 
sumption wi*«, that entries mad® fc the ordinary routine of busmens are correct, since, 
the process of invention, imply inf? trouble, it is easier instate what is true than what i* 
fill a*; that such entries usually forma link in a chain of circumstance*, which mm si oily 
corroborate each othrr: that false entries would bo likejy to bring clerks disgraev with 
their employers: that is most entries made in the course of business are subject to tne in¬ 
spection of sfivnal person. 1 p nii. error would be exposed to speedy discovery; arid that, a^thc 
to which they relate ore generally known but to few persons, u relaxation Of the strict 
rule* 0 f evidence in favor of *uch entries may often prove convenient, if not necessary, lor 
the dne inveitigaLtion of truth.” 

(r) See ante f 1S2. 







■ 94 maker of entry’s means of knowledge. 

liad a persona? knowledge of the fact to winch it relates. Thus in Price v* 
Lord Tarring ten 9 the drayman, who delivered the beer % signed the entry» 
But supposing you were to go into a shop and purchase an article on 
credit from the tender , who merely reported the fact of your purchase 
to a clerk in another room, who entered the sale ; such an entry would 
not be receivable, because the clerk would have had no personal know¬ 
ledge of the sale, but merely have made an entry of something told 
him bv a third party (the tender), which so far as he (the clerk) 
knew, might be true or not true. So again; if a rough draft were 
made at the time of sale by a clerk whose duty it was to watch the 
sale and make the entry then and there, and such rough drafts were 
afterwards written up fair into a ledger, by another clerk , the ledger 
entry, on the dame principle, would not be receivable. ( b > Wo shall see 
hereafter, that such entry would not he receivable except under par¬ 
ticular circumstances on another principle, viz., that it was a copy. 
But supposing those particular circumstances to exist m a particular 
case, and in the absence of bettor evidence, the ledger entry were 
admissible as a copy, the first named objection, viz. that it was made 
by a person who knew nothing of the fact, would bo fatal to its ad** 
mission. 

§ 196. Illustrative of the above paragraph we may cite the case of 
Brain v. LfeeccM) There, coals were delivered by a coalman whose 
duty it was to report deliveries to a foreman. It so happened that 
neither the coalman nor the foreman could write. The latter there¬ 
fore dictated his entries to a clerk. When the case came on for trial 
both coalman and foreman were dead. It was held that the entry 
was not receivable. 

§ 197. So in Davie n* Lloyd. ('O Jewish children are circumcised on 
tho eighth day. Au entry by the Babbi of the Synagogue, whoso duty 
it was to make such entry, was held not receivable, to prove the ago 
of the child, because that was not a fact within his own personal 
knowledge. The child might have been seven or nine days old when 
brought to him for circumcision. These cases must suffice to explain 

(а) It is not necew&ry tfeftt th# decoration made In the comae of duly should bo io a 
ivritten form. See the Sussex Peerage ease : and p'T Lord Campbell, Stapylim v. Ckuyh t 
2 E. anti B. 033. S, C. IS Jur . 00. See ante $ 172, note (#). 

(б) See ante £ 178. note (i). 

(t) 11 AL and W. pJ73. 

(d) 1 C. and A\ 275. 
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necessary it is that the party should have a knowledge 
which he purports to record. 


of the fact 


§ 198. Entries in the course of business are not receivable to prove 
any collateral fact; and herein they differ from entries against inter¬ 
est In Chambers v, Bernasconi^ Lord Denman delivering the unani¬ 
mous opinion of the Court of Exchequer Chambers, observes : 

(C Whatever effect may be due to an entry made in the course of office, 
reporting facts necessary to the performance of a duty, the statement of 
other circumstances, however naturally they may be thought to find a 
place in the narrative, is no proof of those circumstances.” 

g 199. Taylor*/) thus sums up the cirumstances which are neces¬ 
sary to admit of the reception of this kind of evidence : 

« From the cases cited above it may he collected, that* in order to bring 
a declaration within the present exception, proof must he given that it was 
made contemporaneously with the fact which it narrates, and in the usual 
routine of business, by a person whose duty it was to make the whole of 
it, who was himself personally acquainted with the fact, who had no inter¬ 
est in stating an untruth, and who is since dead ; and, provided all the terns 
of this proposition be satisfied, it seems to be immaterial, excepting so far 
as regards the weight of the evidence, that more satisfactory evidence might 
have been produced, that the declaration is uncorroborated by other circum¬ 
stances, or that it consists of a mere verbal statement, which has never been 
reduced to writing. In support of this last point no direct decision can be 
ciiedf?) since allthe cases on the subject relate to written entries ; but, as we 
have before suggested, the law appears to recognize no valid distinction be¬ 
tween written and verbal statements ; and in the Sussex Peerage case. Lord 
Campbell, no mean authority, expressly stated, that * where a declaration 
by word of mouth , or by writing, is made in the course of business of the 
individual making it, then it may be received in evidence, though it is not 
against his interest.* ” 

§ 200- It may be well to remark here* that in the practice of the 
Mofussil Courts, the entries made by a party himself in his own books 
have been held sufficient to prove his case/ A ) This was certainly not 
in accordance with the English law, though it is admitted by the 
Homan law, the French, and the Scotch ; and when the books are 
regularly kept, and the entries evidently contemporaneous, it would 


(e) I p. JIT and 26B, 

if) § 497. 

(V) But see an/e $ 172, uoto (?)■ 

(A) gee Sudder Koperts, Vpl. 1, p. 12. No 91 of 1819, and vol. 3. p. 191, Nov 19 of 1851, 
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seem that the objection should with reason go to the credibility 
rather than the recepthn of the evidence. When accounts are kept 
on loose cadjans, forgery, by way of interpolation or os traction, is of 
course easy ; muck credit might not be attached perhaps to the me¬ 
moranda of a wandering hawker : no exception might possibly b© 
taken to the books of the Madras Bank. So I have always under¬ 
stood that the Guzzeratti Soucars place the most unlimited confi¬ 
dence in one another's books, and I remember a case in which one 
Soucar offered to be bound, if the claim made against him could be 
found in the claimant's books. Any conceivable degree of credit may 
be given in each particular cub© to the books offered, according to 
the whole of the circumstances which surround them : and perhaps as 
a concession to this principle, Act II. of 1855, Sec. XLIIL has provid¬ 
ed that il hooks proved to have been regularly kept in the course of 
business, or in any public office, shall be admissible as corroborative f 
hut not as independent proof of the facts stated therein. ’ 


Til. Admissions by a party to the Suii 3 his Partner or Agent* 

| 201. The title of this heading is perhaps sufficient to point out 
the distinction between the present subject for consideration and that 
of the two lust topics : for it is to be remembered that whereas we 
arc now about to dkcuss the admissions of parties to a suit and those 
in privity with them, we have hitherto been considering the admissions 
of mere third persons tendered as evidence by or on behalf of the 
parties to a suit, 

§ 202, If the presumption that a man will make an entry or de¬ 
claration contrary to his own interest is thought sufficient guarantee 
for the veracity of the entry, &o in the case of third persons who 
have no interest in the subject-matter of the suit* how much stronger 
a fortiori is the presumption, when the declaration proceeds from one 
of the very parties to the suit himself ? 

| 203, The first rule is that when an admission is offered in evi¬ 
dence, the whole of U must be submitted to the judge. 

For instance, suppose that A B the plaintiff wishes to prove that 
C D the defendant has admitted a particular fact in a letter written 
by him to the plaintiff. He produces the letter and reads the passage, 
The defendant has a right to insist upon the whole of the letter being 
rend. So also where a deposition by a witness in a criminal trial is 
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to he read as evidence against him, to show that he has upon 
a former occasion given a different account of the same transaction, 
not only the particular passage should be read, but the whole deposi¬ 
tion it the party wishes it. So if the admission be contained in a con¬ 
versation, the party sought to be charged by it would have a right 
to insist that not only the particular part of the conversation should 
he narrated, but that the whole, at least the whole relating to that par¬ 
ticular fact, should be given. 

§ 204 But although a party lias a right to insist upon this course* 
it does not of course follow that the judge is bound to place an equal 
degree of reliance on all points of the statement: for otherwise, by 
making a trifling admission against himself, a party might bo en¬ 
abled to drag in twenty statements in his own favor. Here again 
comes in the principle/ that only what is against a man's interest is 
evidence, not that which he chooses to assert in his own interest, for 
there the guarantee for truth is wanting* 

§ 205, So again, if a statement refers to another statement, us In 
tho ease of a letter referring to a preceding one, an entry referring to 
a previous entry, the party against whom the letter or entry is of¬ 
fered, has a right to insist that the first should he put in also*0) 

§ 206, But though a party has a right to insist that tho whole of 
Lis declaration shall be received, ibis will not admit a rambling state¬ 
ment on collateral matters; or other declarations not referred to, of not 
connected with, the declaration before the Court. 

| 207,' For instance ; suppose a Plaintiff is compelled to produce 
an entry in his own books, felling against himself; he has clearly a 
right to insist upon the whole of the entry being read, but ho will 
not be entitled to introduce other entries in his book, not referred to 
in such entry itself, and insist upon their being read, 

| 208. Tho rule is precisely the same with regard to conversa¬ 
tions. The leading case is Prince t\ jSIswo.C*) Lord Denman who tried 

CO A party may Always givo in evidence a letter of the opposite party, -which is a re¬ 
ply to a letter from himfinff, without putting m his own letter. Because the opposite 
party can Always pot it in if he wishes it; and to insist upon the previous production of such 
letter from the adversary s hands might tend to serious injustice in. those cates iu which tin? 
adversary refused to produce it, and the par ty writing had kept no copy, so as to give secon¬ 
dary evidence of Its contents. Here., it would ba in the power of the adversary to exclude his 
own statement. Duyfoizh v* Uodd t 5 U. and P. 238. See also Lord Barrymore v* Taylor, 

\ E*p- p. 3*0, per Lord Kenyon, ** Letters of ll party are evidence of thcmwlvts to prove a 
promise to pay without producing those to which tnch letters are answers,” 

{&) 1 A, jB, p, 627, 

H 







the case* was of opinion that the witness might he asked as to every 
thing said by the Plaintiff which could in any way qualify th e princi¬ 
pal statement, but that ho had no right to add any independent his¬ 
tory of transactions wholly unconnected with it. 

Pirillipps thus sums up the rule 

“ Where a statement forming part of a conversation is given in evidence, 
whatever was said by the same person in the same conversation that would 
in, any way qualify or explain that statement is also admissible-' 

That is to say; a party can only hare read all other matters which 
explain, qualify, or bear upon the statement given in evidence, 

§ 209. The unpractised might suppose that where A declared that 
a gi ven deed contained certain statements, his verbal admission would 
not be evidence, because the written* matter would bo the best evidence. 
But the rule ia that whatever a party may choose to say, is evidence 
against him. 

| 210. The leading case is Slattern v* Pooler ffl in which Parke, B* 
says as follows;— 

6t The reason why such parol statements are admissible, without notice to 
produce, or accounting for the absence of the written instrument, ia, that 
they are not op on to the same objection which belongs to parol evidence 
from other sources, where the written evidence might have been produced ; 
for such evidence is excluded from the presumption of its untruth, arising 
from the very nature of the case, where hotter evidence is Withheld - whereas 
what a party himself admits to he true, may reasonably be presumed to be 
so. The weight and value of such testimony is quite another question. 
That will vary according to the circumstances, and it may be in some cases 
quite unsatisfactory to a jury. But it is enough for the present purposes 
to say, that the evidence is admissible.” 

§ 211. The following remarks from Taylor W are worthy of atten¬ 
tive consideration:— 

44 It may seem presumption to question the correctness of this reasoning, 
and of the decisions founded upon it, but we cannot refrain from observing, 
that, although the admission of a party may fairly be presumed to be true, 
the parol evidence by which that admission is proved need by no means bo 
bo ; and, indeed, such testimony is open to precisely the same objection as 
applies to the ordinary case, where secondary evidence is produced, and the 


(0 6 M.and iK p* m. 
(m) i m* 
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best evidence is withheld. If the admission were made in court, it might 
then bo allowed to render an necessary the production of the written instru¬ 
ment to which it refers, because the simple question in such case would he, 
is the admission true ? and the rational presumption is that a man will not 
teli a falsehood, which is against his own interest; but where a witness is 
called to say that he has heard the opposite party make a certain statement, 
with respect to the contents of a written instrument, the further question 
arises, was this statement really made ? and to permit such parol evidence to 
he equally admissible, as proof of the contents of the instrument, with the 
production of the instrument itself, is to open a vast field for miaapprehen¬ 
sion, perjury, and fraud, which would be wholly closed, if the salutary rule 
of law, requiring that whatis in writing should be proved by the writing 
itself, were here, as in other cases, te prevail. It must be remembered that 
Lord Tenterden, no mean authority, has emphatically expressed an opi¬ 
nion in support of the view hare suggested ; while Mr, Baron Parke himself 
has declar ed that the parol evidence of admissions may, in some eases, be quite 
unsatisfactory to a jury, and that too great weight ought never to be at¬ 
tached to such evidence, since It frequently happens that the witness not only 
has misunderstood what the party has said, hut, by unintentionally altering 
a few of the expressions really used, has given to the statement an effect 
completely at variance with what was intended/' 

§ 212. This ruling has however been questioned by C. Baron 
Peimefatker in the Irish case of Lawless v. Qmafe. Cn) 

u The doctrine laid down in that case’* says the C, Baron, referring 
to Slatkm v. Pooley> 

“ is a most dangerous proposition; by it a man might he deprived of an 
estate of 10,000/. per annum derived from his ancestors through regular 
family deeds and conveyances, by producing a witness, or by one or two 
conspirators, who might be got to ewear that they heard defendant say ho 
had conveyed away his interest therein by deed, or had mortgaged, or had 
otherwise incumbered it; and thus, by the facility so given, the widest door 
would be opened to fraud, and a man might be stripped of his estate through 
this invitation to fraud and dishonesty/' 

§ 213. Phiilipps remarks on this Irish case W> as follows; 

** It would seem however, that these observations would apply to the weight 
due to such testimony rather than to Its admissibility. It is to be observed 
that there is no positive law that excludes parol evidence of the contents of 
a written instrument, except where a written instrument is required by law. 



(it) 8 Irish Report^ p, 382, 
(o) m 1, p< 323. 
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Suck evidence in oilier cases is excluded by one of those rules which have 
been kid down by the Courts as best calculated for ascertaining the truth* 
The party against whom such evidence is given may object to it, because oral 
testimony as to a written document is not the best means of ascertaining its 
contents. A verbal statement of the contents of a writing may not be true* 
Out the party who is entitled to the benefit of the rule may waive it, if he 
thinks proper,—as for instance, when he believes that the witness will state 
truly the contents of the document. If the party were* in Court, by himself 
or hia counsel, to make an admission aa to the contents of a document, with 
the contents of which he must necessarily he acquainted, and upon the pro¬ 
duction of which he might insist, this would amount to a waiver of its pro* 
duction, and his admission would he taken as true. If he made a similar 
admission out of Court, but for the purposes of the cause, it would operate 
in a similar manner, Again, if it can be proved by clear and satisfactory 
testimony that he has made such an admission, though not for the purposes 
of the cause, although it may not be regarded as a waiver of the production 
of the document, it is surely receivable, as a declaration made by him against 
his own interest, and which, as he knows the truth, he must be presumed 
to have made consistently with the truth* The credit or weight to be gives 
to such testimony must of course depend upon the circumstances of the 
case* There is, undoubtedly, in the case of verbal declarations, always tho 
pomtnliiy of fraud or perjury on the part of the witness who repeals the 
declaration. There is the same possibility in every instance, where a witness 
speaks to any fact that he professes to have seen. Such testimony is not 
rejected, but is to bo sifted by the best means the adverse party may have 
in his power. In the case of verbal declarations there is also a possibility— 
and often a probability —of misapprehension, or of inaccurate recollection 
on the part of the witness, and tho judge will always point out tins to the 
jury/' 

§214. And Best, § 508, writes : 

11 The authority of Slatt&rip, t>. Poolctf has been recognized and acted on 
iii several subsequent cases, but has been severely attacked in Ireland, and 
also in this country. In Lawless v, Qtwak , Lord Chief Justice Pennefather, 
speaking of that case, says, * The doctrine there kid down is a most dan- 
gerous proposition j by it n man might bo deprived of an estate of 10,0G0f. 
per annum, derived from his ancestors by regular family deeds and convey¬ 
ances, by producing a witness, or by one or two conspirators who might be 
got to swear they heard the defendant say he had conveyed away his interest 
therein by deed, or had mortgaged or otherwise incumbered it: and thus by 
the facility so given, tho most open door would bo given to fraud, and a man 
might be stripped of his estate through this invitation to fraud and disho* 



sc sty, 1 Now wo must protest in to to against trying the inadmissibility of 
evidence by such a test as this. The most respectable man in the com mo* 
mty may be hanged for murder or arson on tiio unsupported testimony of a 
soi-dkant accomplice, nr transported for rape on the unsupported oath of an 
avowed prostitute; but Is this a reason for altering the law with reference to 
the admissibility of the evidence of accomplices or prostitutes* or does any 
innocent man ever feel himself in danger from it ? The weight of t he species 
of proof under consideration varies od infinitum. Look at the different forms 
in which it may present itself—plenary confession in judkh ; nan plenary 
confession itijudicio; plenary quasi judicial confession before a justice of the 
peace; non plenary quasi judicial confession before a justice of the peace ; 
plenary extra judicial confession to several respectable witnesses; plenary 
extra-judicial confession to one such witness ; implied confession to several 
respectable witnesses; implied confession to one such; supposed plenary 
confession to several suspected witnesses ; supposed plenary confession to 
one such; implied confession to several suspected witnesses; implied con* 
feasdon to one such : and under the terms * nonuple nary* and ( implied* 
arc included every possible degree of casual observation, or even sign, from 
which the existence of the principal fact may be collected. The shade 
between the probative force of any two of those degrees is so slight as to bo 
almost imperceptible* and yet of all forms of evidence the highest is perhaps 
the most satisfactory, and the lowest the most dangerous. The value of 
selfedisserving evidence, like that of every other sort of evidence, is for the 
jury; its admissibility is a question of law—the test of which is to see if the 
offered evidence is in its nature original and proximate, and it will scarcely 
be contended that self-disserving statements of all kinds do not fulfil both 
j those conditions. It may, indeed, be objected that they usually come in a 

parol or verbal shape, and that parol evidence Is inferior to written, but that 
is a maxim which has been much misunderstood* The contents of a docu¬ 
ment could most unquestionably be proved by a chain of circumstantial 
evidence composed of acts, every link in which might he established by parol 
or verbal testimony/* 

The latest ease on this subject is Boulter v . Peplou?(P) in which the 
earlier cases are all cited, and the doctrine upheld* In Howard t?. 
Smith (?) too it was held that the admissions of the Plaintiff are evi¬ 
dence to show the terms upon which he held the premises, though he 
held under an agreement in writing which is not produced, 

§ £13. Where a party'has made an admission or statement on the 

t p ) 14 Jvr. p. 249, 

(?) S Scott’s iV. IL p; 574. 
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faith of which another has acted, so as to change his own situation, 
such admission or statement is conclusive against the party making 
it; for otherwise a premium for fraud would be held out. 

§ £16. The leading case on this subject is that of Pickard v. &wr$ C?l 
where it is thus laid down. 


t( The rule of law ie clear, that* where one by his words or conduct wil¬ 
fully causes another to believe the existence of a certain state of things, and 
induces him to act on that belief, so as to alter his own previous position, 
the former is concluded from averring against the latter a different state of 
things as existing at the same time.” 

In. Gregg v* Wdh } W Lord Denman said : 

“ Ficl^ard v. iSuars was in my mind at the time of the trial, and the princi¬ 
ple of that case may be stated even mote broadly than it is there laid down, 
A party, who negligently or culpably stands by and allows another to con¬ 
tract on the faith and understanding of a fact which he can contradict, can¬ 
not afterwards dispute that fact in an action against the person whom he 
bus himself assisted in deceiving*” 

In Freeman v . Cooke#* Parke, B. thus explains the word " wilfully” 


in the leading case. 

« By the term * rvilfuMy 7 liowever in that rule we must understand, if 
not that the party represents that to he true which he knows to be untrue, 
at least that he means his representation to be acted upon, and that it is 
acted upon accordingly—and if whatever a man's real meaning may he, he 
so conducts himself, that a reasonable man would take the representation to 
be true, and believe that it was meant that he should act upon it, and did 
act upon it as true, the party making the representation would bo equally 
precluded from contesting its truth : and conduct by negligence or omission, 
when there is a duty cast upon a person by usage of trade or otherwise to 
disclose the truth, may often have the same effect—as for instance a retiring 
partner omitting to inform the customers of the firm, in the usual mode, 
that the continuing partners were no longer authorised to act as his agents, 
is bound by all contracts made by them with third persons on the faith of 
their being authorized,”^) 

5 217* The law on this head is well laid down by Taylor, § 005* 

u Admissions, which have been acted n/Jon % others are conclusive against 


(r) 6 A. and E* 474. Sm alia ante p. 45. 

{s) 10 A- and U. p- 97- 
<0 12 Jmr. 777* 

(■u) ftpi* th* doctrine further sanctioned in ffatcctrd v* Mudaon^ 17 Jur. 1855, Att* Gout* v* 
Stephen*! 19 Jur. 1039, 
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the party making them, in all cases between him and the person whose con¬ 
duct he has thus influenced. It is of no importance, whether they were 
made in express language tu the person himself, or may be implied from 
the open and general conduct of the party ; for, in the latter case, the im¬ 
plied declaration will be considered as having been addressed to every one 
in particular, who may have had occasion to act upon it; and the rule of 
law is dear, that, where one by his w ords or conduct wilfully causes another 
to believe in the existence of a certain state of things, und induces him to 
act on the belief, so as to alter his own previous position, the former is con¬ 
ducted from averring against the latter a different state of things as existing 
at the same time. Indeed, the principle maybe laid down still more broad¬ 
ly, as precluding any party, who negligently or culpably stands by and allows 
another to contract on the faith and understanding of a fact which he can 
contradict, from disputing that fact in an action against the person whom he 
has himself assisted in deceiving. In such case the party is estopped, on 
grounds of public policy and good faith, from repudiating Ms own represen¬ 
tations/^) 


§ 218. The admission of a per son identified in interest with the 
party to the record is receivable against the latter. 

§219. But the admission of a proefutin mii or guardian is not 
evidence : because they are usually nominal parties, and, as it wer e, 
officers of the Court for the purpose of representing those unable to 
sue ^ui juris. 


§ 229. Admissions bypricka f as they are called, are equally receiv¬ 
able with admissions of the parties themselves to whom they are 
privy/*) 


§ 221. Privies are of three classes, because privity may arise from 
blood, law, or estate. Privies in blood, are heir aud ancestor, &c.— 
privies in estate are donor and donee : lessor and lessee, &e.—privies 
by estate also arc those among whom there is a Jus repre&eniandi as 
between executors and their testators, administrators and their intes¬ 
tates. Privies in law are those upon whom the law casts a privity, 
as where land escheats to a third party in failure of heirs. 

§ 222. In these cases the declarations of privies are in their res¬ 
pective grades binding upon their representatives. The declaration 
of an ancestor would be receivable against his heir : that of a testa¬ 
tor against an executor : and the like. 


(iff) Consult also Taylor, § 606—17, m Ibis ir&porUot subject 

(0 See Act !L ©I IS55 # See. ALi- as te effect of a receipt against parlies. 
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| 223* So a party may bo bound by the declaration of his partner 
or agent to): but the existence of the relation of partnership or that 
of agency must first bo established; and it is essential that the de¬ 
claration of an agent should he within the scope of his authority. 
A special agent for a particular purpose or occasion cannot bind his 
principal as to matters in general or not arising out of that for which 
his agency was constituted. 

So the declaration of a partner, to bo binding on his co-partners, 
must be one made concerning their joint-business, Hut the misre¬ 
presentation of a fact in such joint-business, made by one partner to 
a third party will be evidence against the other members of the firm, 
though not parties to the misrepresentation. 

§ 224, Of course if such statement has been made m fraud of the 
co-partners and in collusion with the opponent, eesmnCe ratione, cm- 
mt 10 ; and the evidence will not be receivable, 

§ 225. The proof of the partnership or of the agency cannot ho 
established by the mere admission of the alleged partner or agent : 
it must be established by independent evidence ; for otherwise, prin¬ 
cipals and partners would bo at the mercy of any one who chose to 
assert that the abovementioned relationships existed. (?) 


(y) See Act II, of 1855, Sec, XLH. receipt of agent. 

£;?} Thu fallowing remark* upon the mode in which agency may he establishedin proof, 
taken from Broom 1 * Commentaries, page 537* may here assist the Student, 

* 4 The fact of agency may ha proved by proving an, express authority given to tbo alleged 
agent ; by showing circumstances? from which the requisite authority must necessarily 
or may reasonably be inferred \ or by establishing the existence of a particular relation he- 
tvrern parties whence an authority to contract will be implied by laws for instance, the 
relation! of partners, by which relation* when compete, one partner becomes at common 
law iho agent of the firm for nil purposes necessary lor carrying on their particular part¬ 
nership, whether general or special, or usually belonging to it; or the relation of busbarul 
uinl wife, in which the law, under certain circumstance a, consider* tbo husband to make Ms 
wife an agent, 

,L To explain and illustrate these remarks, let us suppose that an notion for goods sold and 
delivered* or for work and labour h brought by A, hguinftt B* The plaintiff, on whom* in 
aucb a cupl;, tht burthen uf proof lias, must, in order to recover against the defendant, show 
that ho (the defendant) contracted pxpressly or impliedly with the plaintiff; expressly, by 
making a contract with the pUintiif; impliedly, by giving an order to him under such cir¬ 
cumstances ns show' that it was not to bo gratuitously executed ; and if the contract fras nut 
made by the defendant in person, it must be proved that it was made by an agent of the 
defendant duly authorized, and that it was made m his contract- Aasuming that the con¬ 
tract in iho given case was made by a third person, the point for decision will be—'whether 
that third person was an agent for tbo defendant for the purpose of making it, and tnade the 
contract aj such. 

l( Now* in accordance with what has bean already said, the agency may, under tlmcSreum- 
stance tupnoeed* be constituted by »n express limited authority to make «uch a contract, or a 
larger authority to make all contracts fah in g within the class or description to which it be¬ 
longs* or a general authority to make any ; or it may be proved by showing that eucli a re¬ 
lation exist od between the panics a* by law would create tha authority. If proof to such 
effect be given, and if furl In r it bo shown that the agent in making the contract acted on the 
authority given to turn, the principal will be bound by Urn contract, and the agent’s contract 
will he hfs contract, Hat tjtformse. 

" Agency* then, may he created by the immediate ad of the principal, that is, by really 
giving authority to the agent, or rep recusing to him that he is lo Ji»yg it; cr by constituting 
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§ 226. The admissions of a wife will hind her husband only where 
she had authority from him to make them. 

The case of Meredith v* Fooiner^ is illustrative of this proposition. 
There, the wife by authority of her husband carried on the business of 
a fihop. The Court held that her admissions to tbo landlord of the 
shop respecting the amount of rent was not evidence. Had the ad¬ 
mission related to the receipt of shop goods it would have been other¬ 
wise, but the conduct of the business did not constitute her her hus¬ 
band's agent to make admissions of an antecedent contract for the hire 
of the shop, or to make anew contract for its future occupation,^) 




| 22 7. The admissions of Attomies on the record bind their clients in 
ail matters relating to the progress and trial of the cause. But such ad¬ 
missions should bo distinct and formal: not those of mere conversation. 
Thus for the purpose of saving expense, it is a wholesome practice in¬ 
troduced into our English rules of Court,( c ) to call upon the Attorney of 
the opposite party to admit certain scheduled documents “saving all 
just exceptions.” The letters or other writings required, are referred 
to specifically by date. Sc c. and if they are admitted, the expense. Sc c. 
of proving them at the trial ia saved ; a refusal to admit is at the peril 
of payment of costs of the witnesses called to prove tho documents. 
At the same time, the saving of all just exceptions reserves all ob¬ 
jections to the reception of the testimony which may arise, on other 
ground than that of want of proof of execution of the documents at 
the trial: for instance, their irrelevancy; their being between third 
parties, and the like. 

§ 228. Admissions by Counsel stand on much the same footing. 
But the latitude of Counsel's statemeuts often tends to inaccuracy, 
and it is not perhaps so safe to look to Counsel's “opening” as 


that fetation which the law attaches agency. It may also be created by the repre¬ 
sentation the defendant (q tha plaintiff that tho party waking the contract is the agent 
of the defendant,, at that such relation exists a* to constitute him ugont; and if the plain tilf 
really makes tho contract on the faith of such, repress attttiou, the defendant is bound, be¬ 
cause he ia estopped from disputing tho truth of it with respect to that contract j and the 
representation oil' on authority is, quoat l /tew?, (by virtue of the doctrine of estoppel) precisely 
the same thing os a real authority given by the defendant to the supposed agent. Thla re¬ 
presentation may be made directly to the plaintiffs or made publicly, so that it may be in 
ter rod to have reached him, and may be made by words or conduct." 

(a) 11 M, and IF. 202. 

(h) In a late case tried ;n the Supremo Court* the statements of a Milliner wsrc? admitted 
as against her husband, tho defendant la Cm suit, because she was held to bo trading by his 
authority 

(c) See Supreme Court Rule*, 23d Plea' aide rule* iSwthO such plOTlsiou might bo ad?aa- 
tagtpttsJy ini reduced into Mofu&Bii Courts' 


0 
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to the facta which he proves. In the case o£ College c, Horne on a 
second, trial, the defendant endeavoured to avoid part of the Plaintiff* 
demand, by proving an admission made on a former trial by the Plain¬ 
tiffs Counsel in the presence of the Plaintiff, The Judge rejected 
this evidence : but on a motion for a new trial, Burroughs, J. said that 
if the Plaintiff heard his Counsel's statement without objection, he was 
bound by it. The other Judges expressed no opinion. 

In tho la to case of Swmfen 0 . Smn/en^ 0 ) the Court refused to en¬ 
quire into the authority of Counsel (Sir. F. Tkessiger) to compromise 
a suit at nisi prim. 

§ 229. How lur a party may be bound by admissions in his plead- 
Ingst/) is rather a subject for discussion when we lecture on Pleading ; 
but in this country according to the practice of the Mofuflfiil, this 
will bo for consideration of the Judge who settles the fi Points and 
who of course is bound to take care that he does not burthen the re¬ 
cord by calling for proof of facts which are really not in dispute be¬ 
tween the parties. 

§ £30* So a party may bo bound by his own conduct during the 
progress of the cause : the commonest form of this perhaps is that of 
payment by the defendant of a certain sum into Court, to which ex¬ 
tent he thereby admits his liability. Thus, the suppression of docu¬ 
ments is an implied admission that their contents are unfavorable to 
the suppressor, 

§ 23L Bo admissions may arise from the conduct of a party in other 
particulars—for instance from acquiescence, or even silence : but in 
these cases the inference of admission is often very slight and scarcely 
noteworthy, 

§ 232. Taylor, § 840, may here bo consulted, 

*< Again, where goods had bee a sold through a London broker under a 
written contract, which stipulated that payment should be made by bills, 
Lord Ellenborough rejected evidence of a custom, that bills meant approved 
bills, and that the vendor had the option of rejecting any bill of which he 
disapproved ; and, although the same learned judge, in a subsequent singe 
of the case admitted evidence of a usage of trade, which reserved to vendors, 
selling through brokers in the manner above stated, the power of annulling 
the contract, within a reasonable time after the name of the purchaser had 


(d) 3 Bing. 119. 

(c) 18 C, B. 4.85. 

{/) See on thii subject Tagler ,} 5S1—&9, 
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been communicated to them,—serious doubts may be entertained whether 
he was right in so doing ; and whether the custom, thus allowed to he prov¬ 
ed, was so incidental to the contract, as, in the absence of express words 
to he incorporated in it*” 


§ 233. And all verbal admissions are to he received with caution. 
Taylor says, § 622. 


" With respect to all verbal admissions it may be finally observed, that 
they ought to be received with great caution . The evidence, consisting, as 
it does, in the mere repetition of oral statements, is subject to much imper¬ 
fection and mistake; for either the party himself may have been misinformed, 
or he may not have dearly expressed his meaning, or the witness may have 
misunderstood him. It frequently happens, also, that the witness, by unin- 
tentiomdly altering a few of the expressions really used, gives an effect to 
the statement completely at variance with what the party actually said. But 
where the admission is deliberately made, and precisely identified, the evi¬ 
dence it affords is often of the most satisfactory nature*” 

§ 234. An admission which is made under constraint, or by mis¬ 
take, or obtained by misrepresentation, or fraud, is of course not bind¬ 
ing on the party who made it, and if this character be proved to attach 
to it, should not be received. 


§ 235. Neither are admissions made during confidential overtures 
for pacification, arbitration,or settlement of disputes, receivable; in 
short no admissions which are made with a view to what is called the 
“ purchase of peacefor a party may often be willing to concede a 
point on such occasions, even against his own convictions, which ho 
would by no means admit, but for the hope of thus avoiding further 
controversy. 


| 236. It is however advisable on such occasions that the correspond¬ 
ence should beheaded u without prejudice.”te) The leading case on 
the subject is that of Faddock v. Forrester.^) The dictum there 
follows : 

“ ^Vhere a letter is expressed to he written * without prejudice,’^ 
not be received in evidence either for or against the party sending it ' nei¬ 
ther can the reply thereto, though not similarly guarded.” 


ere ifras 
can- 


(j) A *tory is told of a lawyer's clerk sued far breach of promise of martlige, who when 
lUi* jfivff Utters were about to be received in eridenOft against him* objected that they were 
iniil^cafssiblc, as ibey were all signed 11 Yours very aficctiouately, witiiout prejudice,’ In 
titeksv. Jkompson, reported in the TimeSf 19th January 1607, Willes, J, said that ibis oc- 
tiemad m ™ Wood %>. Hurd , % Bing. ft. Q. 166 ; though tbe point k not tkare men- 

(A) 3 Scott' t ft tic Rep, p, 734^ 
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Confessions* 



§ 237\ The term confession is applied to an admission made by a parly 
against his own interest on a criminal charge. As the consequences are 
more serious* so is the reception of confessions in criminal coses still 
more stringently watched than that of admissions in Civil suits; there is 
greater danger too by far in the former than in the latter of such ad- 
missions not being voluntary. All men are in general anxious to de¬ 
tect and prevent crime. The lower orders of officials in the admi¬ 
nistration of criminal justice are perhaps but little to be trusted them¬ 
selves ; are open, to corrupt influences* and have the desire to raise 
their own characters, and increase their chances of promotion by the 
display of their own activity and astuteness. All experience proves 
how anxious and unscrupulous this class is to obtain confessions from 
their prisoners, sometimes by actual violence* sometimes by trickery* 
sometimes by holding out hopes of pardon or benefit: sometimes by 
the intimidation of threats of punishment. In this country the qua¬ 
lity of " confessions” made before the Toliee is proverbial \ and the 
Indian Law Reform Commissioners propose in their Report to forbid 
the taking of confessions by the Police in any case whatever* perhaps 
as the surest and shortest mode of putting an end to the evil. 

§ 2 38. Where theorigin of the confession ia untainted with suspicion* 
and it can be safely relied on* it is not possible to obtain more satis¬ 
factory testimony: for if the consideration* that even in civil cases 
the improbability of a man speaking against his own interest is 
thought to afford sufficient guarantee for his veracity, how much more 
powerfully does the same guarantee exist in criminal cases, where 
the consequences to the declarant are so much more serious ; affecting, 
it may be, his very life itself. 


§ 239. Hence the maxim Optimum habemus iesfem confiteniem ream , 
The very best of witnesses is an accused person who confesses his 
guilt. Hence the extreme desire in all ages to obtain from the lips of 
the accused an admission of his crime. 

§ 240, And hence the bare confession of a prisoner is sufficient 
evidence to warrant his convict ion, even though there be no corrobo¬ 
rative testimony of his having committed the crime with which he 
stands accused,W 


<i) “ Ccnftsutt pro judicata uT the liman Lav* " wodummuda su& ttnknHA 
dumnaiur. Bawytr 393. 
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§ 241, But under tliJa maxim lurks the cruellest fallacy : a fal¬ 
lacy which has exhibited itself practically in the form of torture, judi¬ 
cially administered under the sanction of the law itself. 

§ 242, Nor is the maxim by any means of universal truth. 3wen 


where a confession is voluntary, that is to say, where it has not been 
wrung out of the prisoner by the instrumentality of his fcllowman, 
how often has experience proved that a party has accused himself 
through, motives of fear, of hope, of vanity, or even under the influ¬ 


ence of insanity or hallucination* 

§ 243. On these grounds, the law jealously protects prisoners against 
becoming the victims of their own delusions, or the machinations of 
others. Hence, no confession ia receivable, if its source be not omni 


suspicions majus> above and free from the remotest taint of suspi¬ 
cion. Of course a confession wrung from an individual by bodily 
pain is utterly worthless. But further, the mind must be in a state of 
perfect equanimity; it must not have been operated upon by tear, or 
by hope; and hence threats qt promises held out to the declarant equal¬ 
ly exclude the testimony when it is offered against him. 


§ 244. At least according to the humane provisions of the Haw of 
England : for on this point the practice is widely different between 
the English and Continental Courts: there, where the Civil Lawt^) 
is followed, till lately a confession was deemed of so high a character, 
that proof was not even admitted to contradict it; from this same 
reason prevailed the old practice of the li Question with all its ter¬ 
rors ; and even at the present day obtains the practice of the judge 


<&) ” QmsttmijUUm non semper, nco tamen nunqmm habentlam, amsiitntiqnibus tfecla- 
rutuf / ttenin res eat frag%U$ f et perionlosa f et quas vert tat era fallal Nam pieriqite pa- 
iivntid stm dvrifiA torwcnforim. ita iorm&nia eemiemnunt, ut exprimi eis writ at nullo 
mJlo possit ; alii fan*a *w*f impatientia, ut quodvis meu!iri t quam pati tormmta, vcUnt; 
ita a; ut ctiam ratio modafat*antur % ei mn tantum sc, v&rutn etiam alios crimitumlur.— 
Dig. ulTiii, tit. IS. n- i. $ 2i3, from UJpian de Offiah Proconsul*** The reluctance to dif- 
cloao facts detrimental to u man’s self family or friends lias totaled GoT«wnents to have 
recourse to torture for the purpose of exacting the tmth. Though tHu Cml Low sanctioned 
it in case of slaves, Cicero has stated plainly the emel fallacy of the practice. In his 
oral too pro Sulla he say & :—** Qum Hones nobis nervorumao tor menfM accusal or mi\i£alur ; 
in mtibus wnmoutim nihil periculi susp iramuf, lumen ilia torment a gudertuzt dolop. re (fit 
cu&iitor. neat it libido torruvtpU spes t infrmat iwtUS ; ut in tot return angmtiu ruhtl wn* 
tati loci rfliinwattir.” We may remember that when St* Paul was about to bo scourged by 
the Reman officer he pleaded his Roman citizenship as a protection, sod his pl*?a was allow¬ 
ed, The prnress of torture is analog m to that of experiment in Physics. Both are artifici¬ 
al menus of exploring the troth. Hence the term so often recurring m modern works on 
Che mistry of interrogating nature : wbteh coiresponds to the question in judicial mresttga- 
lions. JBu.t here the analogy stops: for scientific experiment brings out true ream's: torture, 
where silenee ia broken, brings out only something. Quintus Curfius remarks concerning 
Philctn# who tonfe^od certain, designs against Alexander. “ Phi iotas t r crone an men- 
dado liberate sc a oruciatu valuer it, onceps conjee Cura cst, quanta m e£ wr a confess w, H 
falsa diccntiiius, idem doloris Jtnis osienditur. And see Bctcxria £- 13,, concerning the 
laUibilitj of torture «aius inducement for eliciting the truth, See I Arms Fol, Fh, p, I Gy, 
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DIFFERENCE BE1"VVE!£N ENGLISH 


submit ting the accused to searching personal interrogation* In Eng¬ 
land the maxim nemo ienelur seipsitm prodere baa always obtained, and 
it is a proud boast that judicial torture has never legally obtained in. 
England, however it may in ruder times have been occasionally prac¬ 
tised by virtue of some imaginary prerogative of the Crown* 

§ 245* The whole of Mr* Best’s masterly disquisition on the Law 
of Confession should be carefully studied* It will be found in § 535 

—43. 

§ 246* Thence I take the following illustrations of the practice of 
foreign Courts* It is a note of what occurred at the Duke of Praa- 
lin ? 6 trial at Paris in 1847 for the murder of lua wife* The Presi¬ 
dent thus interrogated him* 

** ‘Was she (the deceased) not stretched upon the floor where you had 
struck her for the last time* 1 * Why do you ask me such a question }* Then 
follow these questions and answers :—' You must have experienced a most 
distressing moment when you saw, upon entering your chamber, that you 
were covered with the blood which you had just shed, and which you were 
obliged to wash off ?*— 1 Those marks of blood have been altogether misin¬ 
terpreted. I did not wish to appear before my children with the blood of 
their mother upon me,’ 6 You are very wretched to have committed this 
crime ?'—{The accused makes no answer, but appears absorbed), e Have 
you not received bad advice, which impelled you to this crime ?*— f I have 
received no advice* People do not give advice on such a subject.* * Are 
you not devoured with remorse, and would it not be a sort of solace to you 
to have told the truth r f —*Strength completely fails me to-day/ ‘ You are 
constantly talking of your weakness* I have just now asked you to answer 
me simply yes, or no /'—* If any body would feel my pulse, he might 
judge of my weakness/ * Yet you have had just now sufficient strength to 
answer a great many questions in detail* You have not wanted strength 
for that t *—(The accused makes no reply)* * Your silence answers for you 
that you are guilty/— 1 You have come here with a conviction that I am 
guilty, and I cannot change it/ 1 You can change it if you give us any 
reason to believe the contrary \ if you will give any explanation of appear¬ 
ances that are inexplicable upon any other supposition than that of your 
guilt/—‘ I do not believe I can change that conviction on your mind/ Why 
do you believe that you cannot change that comiction ? f —(The accused, 
after a short silence, said that he had not strength to continue)* * When 
you committed this frightful crime did you think of your children ?'—* As 
to the crime, I have not committed it ; as to my children, they are the subject 
of my constant thoughts, 1 * Do you venture to aflUm that you have not com- 
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this crime (The accused, putting liis head between Ms bands* re* 
inained silent for some moments, and then said) 4 1 cannot answer such a 
question/ ’* 

§ 247, The remarks of Mr, Best in summing up the arguments 
for and against the practice of England and the Continental nations 
are so instructive that they must be given in full. 

14 In favour of judicial interrogation it is argued, that tribunals are bound 
to use all available means to get at the truth of the matters in question before 
them ; and as the accused must necessarily best know bis own guilt or in¬ 
nocence, ho Is natural]/ the fittest person to be interrogated on that subject; 
and indeed in many cases, often of the most serious nature, it would be im¬ 
possible, without his own testimony, to prove the crime against the accused. 
That the rule which excuses a man from criminating himself is a protection 
to none but the evil-disposed ; for not only have innocent persons nothing to 
dread from interrogation, however severe, but the more closely the interro¬ 
gation is followed up the more their innocence will become apparent And, 
lastly, that, in declining to extract self-disserving statements from the ac¬ 
cused himself, while it receives without scruple from the mouths of witnesses 
similar statements he has made to them, the English law violates its own 
rule, which requires the best evidence to be given, 

" Before considering what may be directly urged on the other side, it is 
essential to point attention to an important circumstance commonly lost sight 
of* In the English system, as in every other, the indictment, information, 
act of accusation, or whatever else it may be called, is a general interroga¬ 
tion of the accused to answer the matters charged; and every material piece 
of evidence adduced against him u a question to him, whereby he is required 
either to prove it false, or explain it consistently with his innocence. Any 
evidence or explanation he can give is not only receivable, but anxiously 
looked forty the court and jury; and, in practice, few things tell more 
strongly against a prisoner than his non-explanation of apparently criminating 
circumstances* Wbat our L w prohibits is the special interrogation of the 
accused—the converting him, \ bother willing or not, into a witness against 
himself—assuming his guilt befoi proof, and subjecting him to an interro¬ 
gation conducted on that hypotb ris. And here a question naturally pre- 
see ta itself—supposing the interrogation of accused persons advisable, by 
whom is it to be performed ? There seem hut two alternatives—the ac¬ 
cuser and the court. Moreover, if the extraction of truth be the sole object 
in view, why is not the accused to bo interrogated on oath like other wit¬ 
nesses : This, however, and the subjecting the accused to the interrogaliun 
of the accuser, are rarely, if ever, seriously advocated; so that we may con- 
ike our attention to the continental practice, where the interrogation of 
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best's REMARKS. 


the accused is the act of the tribunal* In which case a technical difficulty 
presents itself at the outset—how is an abuse of power in this respect to he 
rectified ? Improper questions put to a witness by a party or his counsel 
may be objected to by the other side* and the j udge determines whether the 
objection Is well founded. But when the judge ia the delinquent who is 
to call him to order ? Decency and the rules of practice alike prohibit coun¬ 
sel from taking exception to questions put by the bench; and, indeed, to do 
so would be appealing to a man against himself, 

11 But to test this important question by broader principles. First, then, 
the functions of tribunals appointed to determine causes are primarily and 
essentially Judicial^ not inquisitorial. The tribunal is to judge and decide; 
to supply the proofs—the materials for decision—belongs in general to the 
litigant parties ; though the inquisitorial principle is recognized thus far, 
that the tribunal is allowed to extract facts from the instruments of evidence 
adduced, and in some cases to compel the production of others which have 
been withheld. In the next place, the proposition that It is the duty of 
courts of justice to use all available means to get at the truth of the matters 
in question before them, must be understood with these limitations ; first, 
that those means be such as are likely to extract the truth in the majority of 
cases; and, secondly, that they be not such as would give birth to collateral 
evils, outweighing the benefit of any truth they might extract. Admitting, 
therefore, thitt the special interrogation of accused persona might in some 
cases extract truth which otherwise would remain undiscovered (indeed the 
same may be said of torturing, imprisoning, or any other violent means 
adopted to compel confession), the law is fully justified in rejecting the use 
of such an engine, if on the whole prejudicial to the administration of justice. 
Now, that sort of interrogation, even when conducted with the most honest 
intention, must, in order to be effective, assume the shape of cross-examina¬ 
tion, and consequently involve the judge in an intellectual contest with the 
accused,—a contest unseemly in itself, dangerous to the impartiality of the 
judge, and calculated to detract from the moral weight of the condemnation 
of the accused though ever so guilty. In gladiatorial conflicts of this kind 
the practised criminal has a much better chance of victory than an innocent 
person, embarrassed by the novelty and peril of his situation ; whose honesty 
would probably prevent his attempting a suppression of truth, however to 
his prejudice; and whose inexperience in the ways of crime, were he in a 
moment of terror to resort to it, would insure his detection and ruin. But 
where the judge is dishonest or prejudiced the danger increases immeasura¬ 
bly. The screw afforded by judic^interrogation would then supply a ready 
mode of compelling obnoxious persons, under penalty of condemnation on 
silence, to disclose their most private affairs ; and corrupt governments 
would be induced, in order to get at the secrets of political enemies, oi sweep 



them away hy penal condemnation, to place unprincipled men on the bench, 
thus polluting justice at its source. In short, judicial interrogation, however 
plausible in theory, would be found in practice a moral torture ; scarcely less 
dangerous than the physical torture of former times, and, like it, unworthy 
a place in the jurisprudence of an enlightened country, 

§ 248, These remarks, it is conceived, are conclusive in favor of 
the .English practice* 

| 249, Let ua now enquire into the motives which sometimes in¬ 
duce persons to make false confessions against themselves; because an 
acquaintance with this will put us on our guard against placing too 
much reliance on this kind of testimony. 

§ 250. It is sometimes quite impossible to divine the motive of a 
human action. For instance in Harrison's case. C* 1 ) There a wornaa 
and her two sons were executed for the murder of a man named Har¬ 
rison, who some time afterwards re-appeared ; tho conviction rested 
chiefly upon the confession of one of the accused. 

§ 25 L But ail false confessions must be the result of mistake, or 
not of mistake ; i. e. they are intentional or unintentional. And those 
the result of mistake, are either of mistake as to fact or as to law. 

1 252. Thus tho logical division will stand thus : — 

false confession, 
i 

i— i 

1 MISTAKE. 2 NOT MISTAKE. 

1 

1 * 1 
1 OF FACT, 2 OF LAW. 

§ 253* Mistake of Fact — There is a case in Beck's Medical Juris - 
prudence^ which will explain this. There, a girl died in convulsions 
while her father was chastising her for theft. He fully believed that 
she died from the effects of his chastisement Had he been tncd t pro - 
bably he might have pleaded guilty. But the truth was that the girl 
took poison after committing theft, and the poison took effect during 
her heating. This was proved on a post mortem examination. Now 
hero, supposing the father to have been tried, no post mortem exami¬ 
nation having taken place, and he had pleaded guilty, it would have 

(!) Best, $ 537-3S-30. 

(m) L Leach's Crown Caste } 20-1, nolo, 

(«) F*ga 538, 7lh Ed. 

P 
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been a case precisely in point of a Mae confession made under a mis¬ 
take of fact. 

Again, supposing a man to mistake a corpse for a robber, and to be¬ 
labor it under that impression, On finding the body lifeless, he would 
probably imagine himself the cause of deathand the story of the lit¬ 
tle Hunch-back in the Arabian Nights will recur to memory. There, 
several successive parties thought themselves the Dwarf s murderer* 

§ 254, Where a man makes a false confession under an hallucina¬ 
tion, there is not any mistaken apprehension of facta, correctly speak¬ 
ing, but the belief in a fact which has no existence, 

§ $55. Mistake of Law.— This occurs where a man is conscious of 
moral guilt, hut does not know that legally ho is not guilty. For 
instance, a man breaks into a dwelling house at half-past seven p, to., 
and steals therefrom. Ho is tried for burglary, and may confess the 
crime. He ia not aware that breaking after 9 o'clock at night is a 
legal incident necessary to burglary;**) 

Take another instance ; a man steals a purse in a crowd : he con¬ 
fesses to the crime of robbery / he has really been legally guilty of 
simple theft, or larceny from the person ; violence is legally necessary 
to constitute the crime of robbery* 

§ 256, We come now to fake confessions not of mistake, or in 
other words, intentional. Here the wide field of motive must be 
searched, 

§ 257. The most frequent is the inducement to escape vexation ; 
and this includes all those false confessions which are extorted from a 
prisoner by bodily or mental torture. Best gives a striking instance of 
this in the case of the two Boorns.(p) 

41 A striking instance of this is afforded by the case of the two Booms, 
who were convicted in the Supremo Court of Vermont, in Bennington county, 
in September term! i819, of the murder of Russell Colvin, May 10, 1812. 
Jt appeared that Colvin, who was the brother-in-law of the prisoners, was a 
person of a weak and not perfectly sound mind ; that he was considered bur¬ 
densome to the family of the prisoners, who were obliged to support him; 
that on the day of his disappearance, being in a distant field, where the pri¬ 
soners were at work, a violent quarrel broke out between them ; and that one 


(,o) See Sec. XL Act XXXI, pf ZS3S. 
(p) See $ 544, note (*), 
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of thefti struck him ft severe blow on the back of the head with a club, which 
felled him to the ground- Borne suspicions arose at that time that he was 
murdered i which were increased by the finding of hia hat in the same field a 
few months afterwards. These suspicions in process of time subsided ; but, in 
1819, one of the neighbours hairing repeatedly dreamed of the murder, with 
great minuteness of circumstance, both in regard to his death and the con¬ 
cealment of his remains, the prisoners wore vehemently accused, and gene¬ 
rally believed guilty of the murder* Upon strict search, the pocket-knife of 
Colvin, and a button of his clothes, were found in an old open cellar in tko 
same held, and in a hollow stump not many rods from it were discovered 
two nails and a number of bones, believed to be those of a man* Upon this 
evidence, together with their deliberate confession, of the fact of the murder 
and concealment of the body in those places, they were convicted and sen¬ 
tenced to die* On the ^ame day they applied to the legislature for a com¬ 
mutation of the sentence of death to that of perpetual Imprisonment ; which, 
as to one of them only, was granted. The confession being now withdrawn 
and contradicted, and a reward offered for the discovery of the missing man, 
he was found in New Jersey, and returned home, In time to prevent the 
execution. He had fled for fear that they would kill him* The bones were 
those of some animal. They had been advised by some mis-judglng friends, 
that, as they would certainly be convicted, upon the circumstances proved, 
their only chance for life was by commutation of punishment, and that this 
depended on their making a penitential confession, and thereupon obtaining 
a recommendation to mercy 


§ 258. Analogous to this, or the converse of it, is the case, not of 
an frequent occurrence in this country, in which a European soldier 
falsely accuses himself of a crime in order to be sentenced to trans¬ 
portation* In general the soldier commits some crime in fact for this 
purpose j and I have heard that in former years, it was not un¬ 
usual for a lot of soldiers up-country to toss up who should kill a 
Native, in order that the whole party might go down to Madras in 
the capacity of witnesses or accused* In one case the whole 'party 
was tried and convicted as principals : which stopped this particular 
practice. But the motive here is the hope to escape the drudgery of 
service; or to better the condition. Of two evils choose the less say a 
the proverb: and transportation used to hold out temptations suffi¬ 
cient to corrupt military virtue in the minds of the uneducated. To 
the same source may be traced the strange fact that in China per¬ 
sons may be found, for money willing to substitute themselves for 
those condemned to death* The motive may be an honorable one. 
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Death may appear to the individual a less evil than the penury of hi* 
family. 

§ 259. A second motive, is a desire to stifle enquiry, which may 
be illustrated by the case of a men falsely accused of a comparatively 
trifling crime, hoping by a confession to throw off suspicion aa to 
some crime of greater magnitude which ho has really commit ted. (?) 

§ 260. A third motive is tedium vitce } weariness of life. IJIpian, one 
of the Homan lawyers, furnishes a case in point: in which a slave con- 
fessed himself guilty of a murder which he had never committed, in 
order to prevent his again falling under the dominion of a cruel mas¬ 
ter. The most remarkable case is perhaps that of Hubert given in 
tko continuation of Lord Clarendon’s lifeY) 

u A Frenchman named Hubert was convicted, and executed, on a most 
circumstantial confession of his having occasioned the great fire of London 
in 1G6G ; " although” adds the historian, “ neither the judges nor any pre¬ 
sent at the trial did believe him guilty, hut that he was a poor distracted 
wretch weary of life, and chose to part with it in that way.” 

§ 261. A fourth motive, originating in the relation of the soxes, is 
thus described by Bentbam, to whom we are originally indebted for the 
whole of this lucid disquisition. (*> 

« j n relation between the sexes,” says Bentham, when treating of the 
subject of false confessions, “ may he found the source of the most natural 
exemplifications of this as of so many other eccentric flights. The female 
unmarried— punishment as for seduction hazarded, the imputation Invited and 
submitted to, for the purpose of keeping off rival], and reconciling parents 
to the alliance* The female married—the like imputation, even though 
unmerited, invited, with a view to marriage, through divorce.” 

§ 262. A fifth motive is Yanity. BestW takes the following extract 
from Bentham. 

« * 1 Vanity/ observes the jurist above quoted, 4 without the aid of any 
other motive, has been known (the force of the moral sanction being iu these 
divided against itself) to afford an Interest strong enough to engaged 
man to shk himself in the good opinion of one part of mankind, under the 
notion of raising himself la that of another. False confessions, from the same 


£j) Bes£ j 546 , 

(r) Do, { 547, note (d). 
(a) Do* § 548- 

(i) 0o. { 549, 
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otive, are equally within the rage of possibility, in regard to all acts re¬ 
garded in opposite points of view by persons of different descriptions, I in¬ 
sulted such or such a man : I wrote such or such a party pamphlet, regard¬ 
ed by the ruling party as a libel, by mine as a meritorious exertion in the 
cause of truth: I wrote such or such a religious tract, defending opinions 
regarded as heretical by the Established Church, regarded as orthodox by 


my sect/* 

| £03. A sixth motive is the desire to benefit others, 

** A singular instance of this is said to have taken place at Kurembcrg, 
in 1787- where two women in great distress, in order to obtain for the chil¬ 
dren of one of thorn the provision secured to orphans by the law of that 
country, falsely charged themselves with a capital crime. They were con¬ 
victed; and one was executed, but the other died on the scaffold through 
excitement and grief at witnessing the death of her friend. Case of Maria 
JSchoning and Anna Harlith Causes Celebres Etrungeres f voL 1, p. 200,Paris, 
1827. A case is also mentioned where, after a serious robbery had been 
committed, a man drew suspicion of it on himself, and when examined before 
& magistrate dropped hints amounting to a constructive admission of Ms 
guilt; in.onlcr that his brothers, who were the real criminals, might have 
time to escape: and afterwards on his trial, the previous object having been 
attained, proved himself innocent by a complete 

§ 264- A seventh motive is the desire to injure others : this 
is sought to be effected by accusing them as participators in the 
crime; and cases are not unfrequent in which parties, iu their ha¬ 
tred or revenge, have forged evidence against the objects of their 
passions, even at the expense of their own persons, by self- id flic fe¬ 
ed wounds or oven suicide. M We shall not therefore be surprised at 
finding this motive sufficient to induce a false confession where the 
punishment may be remote, or slight, or uncertain, or temporary- 

$ 265. False confessions are not confined to cases in which there 
has really been a crime committed. Frequently such confessions have 
been made, under hallucination, of events which reason tells us are 
impossible. Such are the extraordinary confessions of witchcraft with 
which the judicial records of the 17th century abound. Doubtless 
the great majority of these were wrung out by torture ; but some ap¬ 
pear to have been freely communicated. The cases are collected by 


ft') f m , note f o). 
{«) Bo. } also j 2G0. 
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Best, § 553j notes W (#3 {*) and in Appendix No. 3, two remarkable in- 
stances are given*!*) 

§ 266, In this country, as might be expected* such confessions are 
by no means uncommon* Mr. Arbuthnot in hi& Select Cases furnishes 
us with the following judicial instances :(ri 

“ The prisoners in this case, charged with having by means of sorcery 
committed a rape upon Ike prosecutor's wife, who was then in the tenth 
month of her pregnancy, beat or otherwise ill-treated her, and with having 
taken the child out of her womb and introduced into it in lieu thereof the 
skin of a calf and an earthen pot, and thereby caused her death, were ac¬ 
quitted by the Court of Circuit, notwithstanding that they had confessed 
before the Police the commission of the acts charged against them, on the 
ground that the earthen pot referred to was of a aisc that rendered it im¬ 
possible to credit its introduction during life ; and in this verdict the Court 
of Foujdareo Udalut concurred/ 1 
And again 

11 The 7th prisoner in this case was convicted by the Circuit Judge of the 
murder of his father upon his own voluntary confession before the Criminal 
Court, but was acquitted by the Court of Foujdaree Udalut; that Court 
considering the evidence insufficient to prove that the prisoner's father was 
deadband attributing the statement made by tee 7 th prisoner to insanity/ 1 00 


§ 267, The occurrence of such cases among ourselves in the present 
day renders it desirable to place before you the whole of Boat* § 553, 
u The anomaly of false confession is not confined to cases where there 
might have been a criminal or corpus delicti* Instances are to bo found in 
the judicial histories of most countries where persons, with tho certainty of 
incurring capital punishment, have acknowledged Crimea now generally re¬ 
cognized aa impossible. We allude chiefly to the prosecutions for witch¬ 
craft and visible communion with evil spirits, which in former ages, and es¬ 
pecially m the seventeenth century, disgraced the tribunals of those realms. 
Some of them present the extraordinary spectacle of individuals, not only 
freely (so far as the absence of physical torture constitutes freedom) con¬ 
fessing themselves guilty of these imaginary offences* with the minutest de¬ 
tails of time and place, but even charging themselves with having, through 
the demoniacal aid thus avowed, committed repeated acts of murder and 
other heinous crimes. The eases in Scotland are even more monstrous than 

(;r} The history of these Miribl* oppressions seems to be must the tame in alt the kisfc- 
donia of Europe Sec Wright '$ “ wurr&tives of Sorcery and Magic.” See also tbo cyL 
deme of Harrison ia Dove's c«sq; ami a cunou* account of belief in witchemU sent by a 
Magistrate to the Times. 

(^) See line case of Fa r ayan Chat span and others, p. 20. 

(v) See the gaco of Pujari Chinn* N&yakan nad others, p, flS. 
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tli os ft in England, but there is strong reason to believe that in most of them 
the confessions were obtained by torture ; and the following sensible solu¬ 
tion of the pjschological phenomenon which they all present is given by an 
eminent writer on the criminal law of the former country — * All these cir¬ 
cumstances duly cons id eted ; the present misery ; the long confinement; the 
small hope of acquittal; the risk of a new charge and prosecution ; and the 
certain loss of all comfort and condition in society; there is not so much 
reason to wonder at the numerous convictions of witchcraft on the con¬ 
fessions of party. Add to these motives, though of themselves sufficient, 
the influence of another, as powerful perhaps as any of them,—-the unsound 
and crazy state of imagination in many of those unhappy victims them¬ 
selves. In those times, when every person, even the most intelligent, was 
thoroughly persuaded of the truth of witchcraft, and of the possibility of 
acquiring supernatural powers, it is nowise unlikely that individuals would 
sometimes bo found, who, either seeking to indulge malice, or stimulated by 
curiosity and an irregular imagination, did actually court and solicit a com¬ 
munication with evil spirits, by the means which in those days were reputed 
to be effectual for such a purpose. And it is possible, that among these 
there might be some, who, in the course of a long and constant employment 
in such a wild pursuit, came at last to be far enough disordered, to mistake 
their own dreams and ravings, or hysteric affections, for the actual inter- 
views and impressions of Satan/ ft 


§ 268. This disquisition should tench us how Very cautious it is 
necessary to he in weighing testimony, which, to the untrained or su¬ 
perficial, might, and often does seem, conclusive ; it exposes the fallacy 
of the maxim, as an unqualified guide, optimum habmim tmtem 
conJUenUm reum * 

§ 269* But there are certain other sources of error, to which more 
or leas in common with all oral testimony, confessions are liable ; and 
as it is all important to guard you against a hasty yeliding to this 
species of evidence, so frequently tendered in the Courts of this coun¬ 
try, f propose to consider them briefly here. 

§ 270, 1st*— Mendacity : as where a witness reports a confession 
never in fact made at all: or where, though there is not a total fabri¬ 
cation, there is an intentional misrepresentation of what has actual¬ 
ly been confessed. Thus, with regard to confessions made before the 
Mofusail Police, fho Peons are generally very desirous to secure the 
signature of the party to his confession made before them : but there 
may be cases in which the entire document is a fabrication, and the 
signature of the party is the only thing extorted, In the Torture 
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we meet tlie reason asaigned by a Civilian for believing 
confessions made before the Police, that it is just as easy for the Po¬ 
lice to fabricate the entire confession, as to obtain a confession by im¬ 
proper means. 

§ 271* 2nd,— Misreporting: which arises where there is no wilfully 
mendacious false coloring, but when what has really been said has 
been mistaken. 

So in Coleman's case given in WiHes, p. 67. 

(£ Upon the trial of Richard Coleman at Kingston spring assizes, 1718*49, 
foT the murder of a woman, who had been brutally assaulted by three men, 
and died from the injuries she received, it appeared that one of the offenders, 
at the time of the commission of the outrage, called another of thorn by the 
name of Coleman, from which circumstance suspicion attached to the prison¬ 
er. A person deposed that he met the prisoner at a public-house, and asked 
him if be knew the woman who had been so cruelly treated, and that he 
answered ‘Yes, what of that ?* The witness said th^t he then asked him 
if he was not one of the parties concerned in that affair; to which he answer* 
ed, according to one account, * Yes I was, and what then or, as another 
account states, 4 If I was, what then ?* It appeared that the prisoner was 
intoxicated, and that the question8 ware put with the view of ensnaring 
him ; but, doubtless much influenced by this Imprudent and blamable 
language, the jury convicted him, and he was executed. The real offenders 
were discovered about two years afterwards, and two of them were executed 
for this very offence, and fully admitted their guilt \ the third having been 
admitted to give evidence for the Crown, and the innocence of Coleman was 
rendered indubitable/* 

So in a case reported by Bentham in his Rationale of Judicial Evi¬ 
dence,^ we are furnished with an instance in which a man fell a 
victim to an expression of his own not, aptly representing what he 
intended to say. 

“ In the history of French jurisprudence, a case, it is said, may be found 
in which inaccuracy of expression cost a man his life. A witness, having 
been examined in the presence of the defendant, and having been asked 
whether he was the person by whom the act was done, which he had seen 
done, answered In the negative. Blessed be God, exclaims the defendant. 
Here is a man— qtri ne m'apas recowiu —who has not recognized me. What 
he should have said—what he would have said, had he given a just expres¬ 
sion to what he meant, was—Here is a man qui a reconnu que cb rietoit pas 
*not—who has recognized, declared, that it was not I. 




(a) Yob I, p, I7^i note. 







The case of R. v> Simons ,(*) shows how necessary caution is In these 
cases* 


“ The prisoner was indicted for the then capital offence of having set fire 
to a barn; and a witness was called to prove that, as the prisoner was leav¬ 
ing the magistrate’s room after hia committal, he was overheard to say to 
3iis wife, f Keep yourself to yourself, and don’t marry again/ To confirm this 
another witness was called, who had also overheard the words, and stated 
them to be, * Keep yourself to yourself, and keep your own counsel / on 
which Aiderson B. remarked, *Qne of these expressions is widely different 
from the other* It shows how little reliance ought to he placed on such 
evidence, 1 The prisoner was acquitted/’ 

| 372* 3rd.— Incompleteness : which occurs when the witness has 
correctly enough apprehended what the party confessing really said, 
but through defective memory, or other cause, fails to report the whole 
of it, or accurately to report it* 

Thus, it is not an uncommon occurrence in this country, for a person 
to take away property, under a claim of right, as a member of an un¬ 
divided family* Here the party may have openly enough admit¬ 
ted the fact of taking, but coupled with it the assertion of his right. 
Now, if ho were tried for theft, and a witness were to depose to the 
fact that the prisoner had admitted the taking, forgetting to add 
tfe’at he had done so under a claim of right, this would be an instance 
of an incomplete report of a confession* 

§ 273* Confessions may of course be made by a party by bis acta as 
completely as by his words: as for instance, firstly, by his silence when 
accused of the crime, which we shall term non-respomion; or second¬ 
ly, by evmive-respotwion ♦ or thirdly, by fake-nspomion* 

§ 274* With regard to the first, it is said indeed that silence 
gives or implies consent: but you must bo very cautious how you 
draw an inference from a party's silence* It may be the result of a 
prudent caution entirely compatible with innocence* Prisoners, when 
asked by a Magistrate before committal, if they wish to make any 
statement, reply that they will reserve their defence for the trial; 
and generally this would be the advice given them when they act un¬ 
der professional counsel* Silence may also he the result of rear, or of 
confusion, as well as of guilt* 


(*) e C. <md P. MV, 
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SAFEGUARDS FOR TRUE CONFESSION* 

275* The inference which arises from evmivc-respomion if! strong¬ 
er : that which arises from fake-responsion m stronger still; and evi¬ 
dence of this is constantly given at criminal trials, as when it appears 
that a party found in possession of stolen property, gives, in the first 
instance, an untrue account of the waf in which it came into his pos¬ 
session. 

§ 276* We mnst now consider wliat safeguards the Legislature 
has provided for securing purity and trustworthiness in the matter of 
confessions. 

| 277. According to the English Law, a confession, though uncor¬ 
roborated, is sufficient to warrant conviction : but in Mofussil practice, 
corroboration is invariably required. Sec 0* 0*F, A. &7th Deo. 1815, 
18fch Juno 181T, and 9th Teby. 1855.W 

The New York Criminal Code, § 449, provides as follows :— 

“ A confession of a defendant, whether in the course of judicial proceed¬ 
ings or to a private person, cannot be given in evidence against him, when 
made under the influence of fear produced by threats ; nor is it sufficient t,o 
warrant Ida conviction, without additional proof that the offence charged 
has been committed,” 

The Scotch Law is as follows:—M 

«. The declaration of a prisoner, how clear and explicit soever In admit¬ 
ting his guilt, is not per se sufficient to warrant his conviction, if not support¬ 
ed by some evidence not merely as to tire corpus delicti , hut his pariicipa« 
iron in the offence. 

41 It is impossible to dispute, that the declaration of a prisoner admitting 
his guilt, is one of the strongest circumstances which can possibly be imagin¬ 
ed, to warrant the conclusion that a jury should convict him of the offence ; 
and it is accordingly always considered as a most decided circumstance against 
him* It is not, however, par se sufficient to warrant his conviction, and so 
the Courts uniformly lay down the law to the jury, when such a case comes 
before them. Nor is it sufficient for the prosecutor to say, that the corpus 
delicti is proved by evidence, and that the prisoner in his declaration has 
confessed the crime; he must go a step farther, and support that confession 
by some circumstance of evidence connecting him with the criminal proceed¬ 
ings. So it was held by the Court in just such a case, where the three pri¬ 
soners were charged, two with theft, and one with reset. The corpus delicti 

(c) See also C. O. F. A. 27ih May 1806, 20th April 1822, 27th April 1837, and 12th June 
1862. 

(tf) See Aliumti Prat, Cr. L of Scot, p. §78. 
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was distinctly proved by two witnesses against all the panels, and against 
two the evidence of their accession was deemed quite satisfactory, both by 
the Court and jury. But* to implicate the third in these proceedings, there 
was nothing but his own declaration, in which he fully admitted his guilt, 
and gave a cleat and circumstantial detail of its commission. The Court, 
in these circumstances, held the evidence insufficient to connect him with 
the proved delinquence, and he was, with their approbation, acquitted by 
the jury. The case is different with a confession made by pleading guilty 
before the jury; for the law holds, that what a man admits in the hour of 
trial, before the jury who are to pronounce him inrocent or guilty, is en¬ 
titled to much more consideration than what is previously declared to, how¬ 
ever distinctly, before a magistrate/* 


And we find that by the Scotch Law a confession is sometimes re* 
ceived cum nota aa it is styled. ( c > 


u It is competent to prove confessions made under any circumstances by 
a panel, even when in jail, or to fellow-prisoners, provided that in such a 
situation no improper means have been used to elicit or obtain it; but if 
they are made under promises even by one not authorised to make them, 
they can bo received cum nota only/* 


§ 278. The precautions required by the English La w to bo taken by 
Magistrates will be found in il and 12, Via o. 42, e. 18, which enacts : 

« That after the examinations of all the witnesses on the part of the 
prosecution as aforesaid shall have been completed, the -Justice of the 
Peace or one of the Justices by or before whom such examination shall 
have been so completed as aforesaid shall, without requiring the attendance 
of the witnesses, read or cause to be read to the accused the depositions 
taken against him, and shall say to him these words or words to the like 
e if ec t:—* Having heard the evidence, do you wish to Hay anything in 
answer to the charge ? You are not obliged to say anything unless you 
desire to do so, but whatever you say will be taken down in writing and may 
be given in evidence against you upon yoar trial ;* and whatever the prisoner 
shall then say in answer thereto shall be taken down in writing, aud read 
over to him, and shall be signed by the said Justice or Justices and kept 
with the depositions of the witnesses and shall be transmitted with them 
$.& hereinafter mentioned; and afterwards upon the trial of the eatd accused 
person the same may, if necessary, be given in evidence against him without- 
further proof thereof, unless it shall be proved that the Justice or Justices 
purporting to sign the same did not in fact sign the same : provided always 


(a) Ibid, 535, 
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ihat the said Justice or Justices before such accused person shall make any 
statement shall state to him and give him clearly to understand that he has 
nothing to hope from any promise of favor and nothing to fear from any 
threat which may have been h olden out to him to induce him to make any 
admission or confession of his guilt, and that whatever he shall then say 
may be given in evidence against him upon his trial, notwithstanding such 
promise or threat.’ * 1 

| 279- This is but an enforcement of the fundamental rule that 
all confessions to be receivable must be voluntary. A few instances 
will be useful 

1. A Surgeon called into a prisoner on a charge of murder said to 
him, You are under suspicion of this crime, and you bad better con¬ 
fess all you know.” The prisoner made a statement, which was held 
to bo inadmissible J/) 

2. "When a constable said to the prisoner, ff It is no use for you to 
deny it, for there aro the man and boy who saw you do it,” the^pri¬ 
soner's statement was held inadmissible#) 

3. When the prosecutor said to the prisoner lie only wanted his 
money, and if the prisoner gave him that, ho might go to the devil, 
if he liked ; the prisoner pulled some money out of his pocket, gave 
it, and said it was all he had left out of it, this evidence was reject¬ 


ed.^) 


4. When a mistress said to Ivor servant, u Pray, my girl, if you are 
guilty, do confess; -it will perhaps save your neck; you will have to 
goto prison : M she made a statement which was rejected# 

§ 280. But the promise or threat must have reference to tho pri¬ 
soner's chances of escape from the consequences of the charge 

When a constable said to a prisoner, tc If you will tell w here tho 
property is, you shall see your wife ?* his confession was received#) 

| 2SL The promise or threat must have relation to some temporal 
advantage or evil* 


(J) Kin gat one $ Case, 4 Carr . anti P. 387. 

( 47 ) Cette i G G , aud P. 146. 

(A) Jones' C\ise t Mess* and Msg. 152. 

(i) Upchurch's Case, M . and JVf. C. C. J2< 465, 
(A) Lloyd's Case. 0 C. and 1\ 393. 
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1. ' A girl was charged with Betting fire to an out-house, her mistresB 
pressed her to confess : telling her that if she would repent and con¬ 
fess, God would forgive her, hut she concealed from her, that she her¬ 
self would not forgive her, the confession was received.® 

2. So a confession made under advice of a clergyman, where the pro¬ 
mise or threat related to punishment in a future world, would bo re¬ 
ceivable. 

3. So when a constable eaid to a boy, "Kneel down by my side, and 
tell me the truth the boy knelt down, and the man continued, “ I am 
going to ask you a serious question, and I hope you will tell me the 
truth in the presence of tho Almighty.*’ The boy made a confession, 
which was received, though the judge highly disapproved the manner 
in which it had been obtained. 

§ 282. Although a threat or promise has boea used, a subsequent 
confession will hot he excluded, if it can bo proved that at the time 
of making the confession, the influence of Lhe threat or promise had 
ceased. 

A girl charged with poisoning was told by her mistress, that if she 
did not tell all about it that night, the constable would be sent for 
next morning to take her to the magistrate. The prisoner made a 
statement. The next morning a constable was sent for who took 
her into custody, and on the way to the magistrate, without any in¬ 
ducement from the constable, she confessed to him. Bosanquet, J. 
said “ I think this statement receivable. The inducement was that if 
she confessed that night , the constable would not be sent for and she 
would not he taken before the magistrate. Now she must have 
known, when she made this statement, that the constable was taking 
her to the Magistrate. The inducement therefore was at an cnd.”{“) 

§ 283, When the inducement has proceeded from a third party 
having no authority to hold out hope, it has long been a disputed 
point whether the confession was receivable or not. Samuel Taylor’s 
case to has at length settled that it is. 


(?) Nuie's Casc t 2 O. and M* 832, 
{m) IVild’s Case, 1 Mood, C, C\ 452* 
(n) Richard 1 * Case t 5 (A and P- 313* 
(a) 8 C. and P. 733, 









FACTS DISCOVERED IN CONSEQUENCE OF CONFESSION. 1 

The following are consider jfl persons having authority : 


Sheriffs. 

Constables. 

Masters and Mistresses, 

§ 283. A confession obtained by artifice or deception is receivable. 
Tlius when a turnkey was asked by a prisoner if he would put a letter 
in the post for him, and the turnkey having replied in the affirmative* 
received a letter containing a confession from the prisoner, which was 
retained by the jailor, it was received,^) 

So when a person took an oath that what the prisoner revealed to 
him should go no further, the confession was held receivable.fa) 

§ 286, It has been a question of dispute whether the answer which 
a party has made to questions put to him in a cause, tending 
to criminate him, may be used against him upon a subsequent crimi¬ 
nal trial, Hitherto, us we shall see hereafter, a witness has been ex¬ 
empted from answering such questions, although if he chose to waive 
his privilege, he must have taken the consequences. But now by 
Act II. of 1855, Sec. XXXII, a party is bound to answer criminating 
questions, but the answers elicited shall not be used as evidence 
against him. 60 

§ 287. Facia discovered m consequence of confessions improperly 
elicited* are admissible. For instance if stolen articles arc found in 
consequence of a confession, the fact that such articles were found is 
receivable, even though the confession itself should be rejected as 
having been improperly elicited. The leading case upon this is 
IVarwickshaira case. ( f ) There the Court said r 

11 A free and voluntary confession U deserving of the highest credit* 
because it is presumed to flow from the strongest sense of guilt, and there- 


(^) Dcrringtorts Ca$» f 2 C* and P* 418. 

( fJ ) Shav?’$ Case, C C. and P. 372. Thomas 1 Caw, 7 T. and P. 345. * 

(r) In this respect the Indian Legislature has gone beyond the Law na it at present ob¬ 
tain in England, where o witneAS is still not bound to answer soli-(Timid a thro questions* 
In principle the Indian provision is right, since it is dtsirable that the judge an atrial should 
have before him the character of a witneua on whose testimony he is to decide j and it may 
be thought that the protection thrown around the witness so compelled to answer, is quits 
pufliciont. But in a small society like that which is found in moat Indian towns, it would be 
ttliiuist impoMsiible practically to exclude from the judge or jury the knowledge that the 
prisoner had made such former edf-Criminative admission \ and the tery knowledge could 
m archly but produce an effect injurious to him on their minds. 

(j) 5 Loach *9 Cr . C> p. 203. 
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is admitted as proof of the crime to which it refers ; but a confession 
forced from the mind by the flattery of hope,, or by the torture of fear, comes 
in so questionable a shape when it is to be considered as the evidence of 
guilt, that no credit ought to be given to it; and therefore it ie rejected. 
This principle respecting confessions has no application whatever as to the 
admission or rejection otfacts, whether the knowledge of them be obtained 
in consequence of an extorted confession, or whether it arises from any other 
source ; for a fact, if it exist at all* must exist invariably in the same manner, 
whether the confession From which it is derived be other re&ptcU true or 
false. Facts thus obtained, however, must be fully-and satisfactorily proved 
without calling in. the aid of any part of the confession from which they 
may have been derived ; and the impossibility of admitting any part of the 
confession as a proof of the fact clearly shows that the fact may be admit* 
ted on other evidence ; for as no part of an improper confession can be 
heard, it can never be legally known whether the fact was derived through 
the means of such confession or not; and the consequences to public jus¬ 
tice would be dangerous indeed ; for if men were enabled to regain stolen 
property, and the evidence of attendant facts were to be suppressed, be¬ 
cause they had regained it by means of an improper confession, it would be 
holding out an opportunity to compound felonies. The rules of evidence 
which respect the admission of facts, and those which prevail with respect 
to the rejection of parol declarations or confessions, are distinct and inde¬ 
pendent of each other, It is true that many able judges have conceived, 
that it would be an exceeding hard case that a man whose life is at stake, 
having been lulled into a notion of security by promises of favor, and in con¬ 
sequence of those promises has been induced to make a confession by the 
means of which the property is found, should afterwards find that the con¬ 
fession with regard to the property found is to operate against him. But 
this subject has more than once undergone the solemn consideration of the 
twelve judges ; and a majority of them were clearly of opinion, that al¬ 
though confessions improperly obtained cannot be received in evidence, any 
facts done afterwards might be given in evidence, notwithstanding they 
were done in consequence of such confession/' 

§ $88. A confession is only evidence again at the party making it ; 
not against those who are charged in common with him. 

On a joint trial of a principal and receiver, the confession of the 
latter cannot criminate the former, against whom the substantive 
charge must nevertheless be proved ; and in a case before the 
Supreme Court where two women were so charged, the receiver con¬ 
fessed the crime. The jury however acquitted the principal, and Sir 
E* Gambler directed the receiver to be released, for it w r us impossible to 


ns 


MODE OF REARING. 



convict ter, even on her own confession, of receiving stolen goods from 
the principal, who the jury had declared did not steal them. 

§ 289. The whole confession must be taken together, just as in 
the case of an admission. The judge may of course attach different 
degrees of weight to different parts of it. 

§ 290. When a confession has been reduced to writing the writing 
must be produced. To introduce it as evidence, inducement to confess 
must be negatived and it is then read. It frequently happens that a pri¬ 
soner in his confession has criminated others who are at the bar with 
him. In this case a difficulty arises as to the method of reading tho 
confession. On some Circuits in England the practice ia to omit tho 
names of others whenever they are mentioned, so tender ia the law of 
implicating one prisoner by tho confession of another: and Mr. Jus¬ 
tice Burton has directed me as Clerk of the Crown so to read a con¬ 
fession, It made nonsense of nearly the whole, and the practice of 
other Circuits is that usually followed, where the whole is read, and 
the fury cautioned not to regard the statement as it effects any 
body but the author of it. 

“ Where f he confession of a prisoner” writes Russell/*) 

** mentions the name of another prisoner tried at the same time, it seems, 
according to the later cases, that the whole of the confession, whether by 
parol, or in writing, must be given in evidence. The judge will, however, 
in such cases, direct the jury that the confession is only to be talcen as evi¬ 
dence against the prisoner who made it. On the Oxford Circuit it was the 
constant practice a few years ago to omit the name of any prisoner that was 
mentioned in the confession of another prisoner. But it 1ms been held in 
many cases that on circuit and elsewhere, that the proper course is to state 
or read all tho names mentioned by the prisoner in his confession. A very 
learned judge has, however, expressed on several occasions a strong opinion 
that such a course is unfair.(v) 


(tf) 2 Ntrtiflli on- Ctiniei, p, 857. 

(tf) In Bex v. Daniel nnd Garland^ Monmouth Spr. A&s. 1831, MS. C. S. G. Bosun- 
miot, J.j said, lr The ground 1 go upon i*, that I do nut thick lorn authorized lg direct 
tiifl officer to rvad one wbrA m&te&d of another. I cannot tell the officer to read what ia not 
written.*' In Me$v. Giles and Betts f Worcester %r. Asa. 1330, MS, C, S, G., where there 
wns a parol confofiBiuiJ, Littlcdale, J.,said, ft he was satie tied the proper way was to state tho 
names uttered by the prisoner, as to stnie * another peritm* instead of the name used was 
nut to state tho truth, which a witness Was sworn to du. ,r In Rex v. Ilardiny, BaiUy, and 
£humir t Gloucester Spr. Ass. 1830, MS. t\ S, G,, where there was* written confession*Lit- 
tJedale, J.j aaid u Suppo*' 1 two men arc indicted, one as principal, and the other as accessory, 
and tho principal is named in the indictment, and the acciBtory makes a confession nd milting 
himself to he accessory to tho principal, how ia it to be known that lie ia accessory to such prin¬ 
cipal* if the name of the principal is not lo be read ? I have considered thi* case verj much 
indeed, and 1 am most clearly of opinion (hat it is to be read as the prisoner made it, bGcmuio 
other wine the evidence is not road aa it was given by the prisoner. 1 have no doubt upon it, 
and will not therefore reserve the point/’ Mex v. W$lkUy } 5 G. & P. 170, Gurney, j). 
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291- A maxim of Law says Nemo audiendus e&t allegam man* 
turpUudinem. No one alleging his own baseness is to he heard. 
But the reception of a confession does not militate ogainst this rule, for 
it is restricted to cases in which the party seeks to take advantage of 
his own turpitude, not where he tells it in hia own despite. W 

§ 292, Having exhausted our observations on direct testimony, 
we now come to the other great branch of this division, Indirect or 
Citcunntantiat Evidence. To this we shall recur again more at largo 
when we reach the subject of Presumptions. 

Indirect or Circumstantial Evidence. 

% 293. We have had occasion to touch on this before, but the fol¬ 
lowing passage from Starkie, p. 80, is perhaps the most concise and 
simple account which can be given of the principle on which its 
force depends. 

u Where the connection between facts is so constant and uniform, that 
from the existence of the one, that of the other maybe immediately inferred, 
either with certainty, or with a greater or less degree of probability, the in¬ 
ference is properly termed a presumption, in contradistinction to a conclusion 
derived from circumstances by the united aid of experience and reason/’ 

We may also consult with advautage the same author, page 77, 

** In general, all the affairs and transactions of mankind are as much con¬ 
nected together in’onc uniform and consistent whole, without chasm or inter¬ 
ruption and with as much mutual dependence on each other, ns the pheno¬ 
mena of nature are ; they are governed by general laws ; all the links stand 
in the mutual relations of cause and effect; there is no incident ot result 
which exists independently of a number of other circumstances concurring 
and tending to its existence, and these in their turn arc equally dependent 
upon and connected with a multitude of others. For the truth of this po¬ 
sition the common experience of every man may be appealed to ; he may be 
asked, whether he knows of any circumstance or event which hay not fol¬ 
lowed as the natural consequence of a number of others tending to produce 

(tr) An amusing instance of this sometimes occurs, when a party whelms masked hia pro¬ 
perly in order to defraud hie creditor by means of the Insolvent Court, afterwards finds the 
trustee to whom he conveyed his property, turn round upon him and refuse to restore it. [ hare 
seen a Rill in Equity filed on this accost; but it wan successfully de mum d to,, on the 
ground that Equity would give no relief to one who did not come into Court with clean 
hind* j and as the Plaintiff was forced to admit his own fraudulent object in creating the 
*”***» ttUepans, &c. applied. It may be said that the Defendant was a* bad as tbs 

JPJ ■’lnitff—^frc'vafej am So--blackguards both. Rut Here another maxim cornea in. In pori 
dttH'ta, m.eiior c&t conditio possidentis. Where both parties nr? equally in fault, th* po*i« 
tion of the Defendant is the better, in other word*, as a Plaintiff must recover on the 
strength of his own oaee f the Law refuses to interfere. Lost the student should feet 
JwJk m . injustice somewhere here which he can't qoEte understand, I would add 

n at the defrauded creditors could successfully act aside the Trust, as created in fraud of 
them, and take away the property from bath Plaintiff and Defendant, 
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it, and which lias not in its turn tended to the existence of a train of de¬ 
pendent circumstances- Events the most unexpected and unforeseen are so 
considered merely from ignorance of the causes which were secretly at work 
to produce them ; could the mechanical and moral causes which gave rise 
to them have been seen and understood, the consequences themselves would 
not have created surprise. 

** It is from attentive observation and experience of the mutual connection 
"between different facts and circumstances, that the force of such presump¬ 
tions is derived : for where it is known from experience that a number of 
facta and circumstances are necessarily, or arc uniformly or usually connected 
with the fact in question, and such facts and circumstances are known to 
exist, a presumption that the fact is true arises, which is stronger or weaker 
as experience and observation show that its connection with the ascertained 
facts is constant, or is more or less frequent. 

“ The presumptions or inferences above alluded to are chiefly those which 
arc deducible by virtue of mere antecedent experience of the ordinary con¬ 
nection between the known and the presumed facts ; but circumstantial or 
presumptive evidence iu general embraces a far wider scope, and includes 
all evidence which is of an indirect nature, whether the presumption or in¬ 
ference be drawn by virtue of previous experience of the connection between 
the known and the inferred facte, or be a conclusion of reason from the cir¬ 
cumstances of the particular case, or be the result of reason aided by expe¬ 
rience/ 1 

% 294. The necessity for resorting to circumstantial evidence is 

two-fold* 

First—In the absence of direct evidence. 

Secondly—To check direct evidence. 

§ 295. It is a common fallacy to assert that circumstantial evi¬ 
dence is of an inferior and less safe quality than direct. This, yon will 
observe, is one of the most frequent topics of a prisoner’s counsel's ad¬ 
dress to a jury : who will be conjured not to convict upon circum¬ 
stantial evidence : and It too often happens in Mofussil practice, that 
a conclusive preponderance is given to direct testimony deposing to a 
particular fact, when the circumstiratia! or presumptive evidence is 
conclusive against it. Thus I have-scon several cases where payment 
of ren t has been relied on, to take a ease out of the Regulations of Li¬ 
mitation : where three or four witnesses have sworn positively that 
they saw the Defendant upon a given day pay the Plaintiff rent in 
money or kind ; and the judge has felt himself bound by this direct 
evidence, notwithstanding the whole of the circumstantial evidence, 
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for instance as the Defendant dealing with the proper¬ 
ty as his own, in the presence of the Plaintiff; deeds executed 
respecting it by the Defendant, to which the Plaintiff had actually 
affixed his signature as a witness ; and the like—ought to have been 
conclusive against the truth of the direct evidence. Of course, 
if direct evidence is credible, it is superior to any other class, and 
more satisfactory to the Judge's mind. But it is always to be borne ia 
mind how very easy it is to fabricate it: how simple a matter it is for 
a witness to swear falsely, u I saw such an act, I heard such a state¬ 
ment whereas, a connected and consistent chain of circumstantial 
evidence can with difficulty he forged ; and the concurrence of many 
minute facts is often of far more cogency than the oral testimony of a 
host of personal witnesses. 

§ 296. On the other hand it is sometimes urged that ff circumstances 
cannot lie,” But this is at least an equal fallacy : for every day J s ex¬ 
perience proves that circumstances do lie most cruelly. The innocent 
man often succumbs to the most unfounded suspicions from circum¬ 
stances which appear to tell strongly against him: the true bearing 
of which he has neither the opportunity, nor often the means, to ex¬ 
plain : the injured is too frequently compelled to leave the vindi¬ 
cation of his conduct to the solution of time, and rest meanwhile 
upon the support of an upright conscience. How many times too 
has an innocent man been pronounced, upon the strength of circum¬ 
stances, guilty, and punished, sometimes with death, sometimes with 
worse than death ; as in the instance of tho unfortunate Hr. Barber, 
who passed some years since through this town, but as he assured mo 
on a task which he should only lay down with Iris life, the vindica¬ 
tions of his innocence from the guilt which a verdict had affixed on 
him : a task, which, after years of struggling perseverance, he at last 
happily accomplished. 

\ 297. The truth is that either kind of Evidence has its peculiar 
excellencies and defects: nor can 1 better close these remarks than by 
calling your attention to the admirable comparison instituted between, 
them, by Hr, Best. 

In § 288 ho writes as follows:— 

** Direct ami presumptive evidence (using the words in their technical 
sense) being, as has been shown, distinct modes of proof, have each their 
peculiar advantages and characteristic dangers, Abstractedly speaking, 
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presumptive is inferior to direct evidence, seeing that It la in truth only a 
substitute for it, and an indirect mode of proving that which otherwise 
might not he provable at all. Hence a given portion of credible direct evi¬ 
dence must ever be superior to an equal portion of equally credible presump¬ 
tive evidence 0 / (he mme faoL But in practice it is, from the nature of 
things, impossible, except In a few rare and peculiar cases, to obtain more 
than a very limited portion of direct evidence to any fact, especially any 
fact of a criminal kind m 7 and with the probative force of such a limited por¬ 
tion of direct evidence, that of a chain of evidentiary facts forming a body of 
presumptive proof, may well boar comparison. When proof Is direct, as, for 
instance, consisting of the positive testimony of one or two witnesses, the 
matteis proved are more proximate to the issue, or, to speak correctly, ate 
identical with the physical facts of it and thug leave hut two chances of 
error, namely, those which may arise from mistake or mendacity on the part 
of tho witnesses ; while in all cases of mere presumptive evidence, however 
long and apparently complete the chaiu, there Is a third,—namely, that the 
inference from tho facts proved ever so clearly may be fallacious. Besides, 
there Is an anxiety felt for the detection of crimes, particularly such as are 
either very heinous or peculiar in their circumstances, which often leads 
witnesses to mistake or exaggerate facts, and tribunals to draw rash infer¬ 
ences ; and there is also natural to the human mind a tendency to suppose 


greater order and conformity in things than really exist, and likewise a sort 
of pride or vanity in drawing conclusions from an isolated number of facts, 
which is apt to deceive the judgment Accordingly, the true meaning of tho 
expressions in our books, that all presumptive evidence of felony should be 
warily pressed, admitted cautiously, Slc., is, not that it is Incapable of pro¬ 
ducing a degree of assurance equal to that derivable from direct testimony, 
but that in its application tribunals should be upon their guard against the 
peculiar dangers just described, % Such are its disadvantages. But then, on 
the other hand, & chain of presumptive evidence has some decided advanta¬ 
ges over the direct testimony of a limited number of witnesses, which are 
thus clearly stated by an able modem writer* 1 1. By including in its 
composition a portion of circumstantial evidence, the aggregate mass on 
either side is, if mendacious, the more exposed to be disproved. Every 
false allegation being liable to be disproved by any such notoriously true 
fact as it is incompatible with ; the greater the number of such distinct false 
facts, tho more the aggregate mass cf them is exposed to be disproved: for 
it is the property of a mass of circumstantial evidence, in proportion to the 
extent of it, to bring a more and more extensive assemblage of facta under 
the cognizance of the judge* 2. Of that additional mass of facts, thus apt 
to be brought upon the carpet by circumstantial evidence, parts more or less 
considerable in number >vill ha^e been brought forward by so many dbfer-* 
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ent deposing witnesses- Bn t, the greater the number of deposing witnesses 
the more seldom will it happen that any such concert, and that a successful 
one, has been produced, as is necessary to give effect to a plan of menda- 
clous testimony, in the execution of which, in the character of deposing 
witnesses* individuals are concerned* 3» ^ hen, for giving effect to a plan 
of mendacious deception, direct testimony is of itself, and without any aid 
from circumstantial evidence, regarded as sufficient ; the principal contriver 
sees before him a comparatively extensive circle, within which be may ex¬ 
pect to find a mendacious witness, or an assortment of mendacious witncsseca 
sufficient to his purpose. But where, to the success of the plan, the fabri¬ 
cation or destruction of an article of circumstantial evidence is necessary, 
the extent of his field of choice may in this way find itself obstructed by 
obstacles not to be surmounted/ Lest too much reliance should be placed 
on this, it is important to observe that circumstantial evidence does not 
always contain either numerous circumstances or circumstances attested by 
numerous witnesses, and also, that the more trifling any circumstance ij ia 
itself the greater is the probability of its being inaccurately observed and 
erroneously remembered. But after every deduction made, it is impossible 
to deny that a contusion deduced from a process of well conducted reason¬ 
ing on evidence purely presumptive may be quite as convincing, and in 
some cases far more convincing, than one arising from direct testimony. 


And to the remarks of Starkic* p* 67. 

“ The necessity for resorting to indirect or circumstantial evidence is 
manifest. It very frequently happens that no direct and positive testimony 
can be procured ; and often, where it can be had, it is necessary to try its 
accuracy aud weight by comparing it with the surrounding circumstances. 

“ The want of written documents, the treachery and fallaciousness of the 
human memory, the great temptations which perpetually occur to exclude 
the truth by the suppression of evidence, or the fabrication of false testi¬ 
mony, render it necessary to call in aid every means of ascertaining the truth 
upon which the law can safely rely. 

f * Where direct evidence of the fact in dispute is wanting, the mote the 
jury can see of the surrounding facts and circumstances, the more correct 
their judgment is likely to he. It is possible that some circumstances nmy 
be misrepresented, or acted with a view to deceive; but the whole context 
of circumstances cannot be fabricated; the false invention must have its 
boundaries, where it may be compared with the truth : and thereiore, the 
more extensive the view of the jury is of all the minute circumstances of 
tho transaction, the more likely will^bey be to arrive at a true conclusion. 
Truth is necessarily consistent with itself; in other words, all facta which 
really did happen* did actually consist a ad agree with each other. If then 
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the circumstance of the case, as detailed in evidence, are incongruous and 


inconsistent, that inconsistency must have arisen either from mis tube, from 
wilful misrepresentation, or from the correct representation of facts prepar¬ 
ed and acted with a view to deceive. From whatever source the incon¬ 
sistency may arise, it is easy to see that the greater the number of circum- 
stances which are exhibited to the jury, the more likely will it be that the 
truth will prevail : since the stronger and more numerous will he the cir¬ 
cumstances on the side of truth. It will be supported by facts, the effect 
of which no human sagacity could have foreseen, and which are therefore 
beyond the reach of suspicion : whilst, on the other hand, fraudulent evi¬ 
dence must necessarily either be confined to a few facts, or be open to detec¬ 
tion, by affording many opportunities of comparing it with that which is 
known to he true. Fabricated facts must, in their very nature, be such as 
aro likely to become material. Hence it has frequently been said, that a 
Wd U supported and consistent body of circumstantial evidence is some¬ 
times stronger than even direct evidence of a fact \ that is, the degree of 
uncertainty which arises from a doubt as to the credibility of direct wit¬ 
nesses, may exceed that which arises upon the question whether a proper 
inference has been made from facts well ascertained, A witness may 
have been suborned to give a false account of a transaction to which he 
alone was privy, and the whole rests upon the degree of credit to be attach¬ 
ed to the veracity of the individual; but where a great number of inde¬ 
pendent facts conspire to the same conclusion, and are supported by many 
unconnected witnesses, the degree of credibility to be attached to the evi¬ 
dence increases in a very high proportion, arising from the improbability 
that all those witnesses should be mistaken or perjured * and that all the 
circumstances should have happened contrary to the usual and ordinary 
course of human affairs- The consideration, however, of the credit due 
to circumstantial evidence, belongs to another place; at present, the sub¬ 
ject is mentioned merely with a view to illustrate the necessity of opening 
to a jury the most ample view of all the facta which belong to the dis¬ 
puted transactions ; leaving the consideration of the importance due to 
such evidence to be examined hereafter.” 


And again* p. 874* 

*< As it Is universally admitted that circumstantial evidence is in its own 
nature sufficient to warrant conviction, even in criminal cases, and as the 
test of sufficiency is the understanding and conscience of a jury, it would 
be superfluous and nugatory to enter into a discussion of the comparative 
force and excellence of these different modes of proof, where they do not 
conflict with each other. In the abstract, and in the absenco of all conflict 
and opposition between them, the two modes of evidence donotia strictness 
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admit of comparison \ for the force and efficacy of each may, according to 
clrcumstances, be carried to an indefinite and unlimited extent, and be pro¬ 
ductive of the highest degree of probability, amounting to the highest de¬ 
gree of moral certainty* With regard to the comparative force and efficacy 
of these modes of proof, it is clear that circumstantial evidence ought not 
to be relied on where positive proof can be had, and that so far the former 
is merely of a secondary nature* IT cnee it seems to bo Ciear that no con¬ 
viction in a criminal case ought ever to be founded on circumstantial evi¬ 
dence, where the prosecutor might have adduced direct evidence ; and in 
civil cases the resorting to such a practice would, in a doubtful case, be a 
circumstance pregnant with the strongest suspicion. 

* 4 The characteristic excellence of direct and positive evidence consists In 
the consideration, that it is more immediate und more proximate to the fact; 
and if no doubt or suspicion arise as to the credibility of the witnesses, there 
can be none as to the fact to which they testify ; the only question is as to 
their credit. On the other hand, the virtue of circumstantial evidence is it® 
freedom from suspicion, on account of the exceeding difficulty of simulating 
a number of independent cir cum stances, naturally connected and tending to 
the same conclusion* In theory, therefore, circumstantial evidence is stronger 
than positive and direct evidence, wherever the aggregate of douht, arising, 
first, upon the question, whether the facts upon which the inference is found¬ 
ed are sufficiently established ; and, secondly, upon the question, whether, 
assuming the facts to be fully established, the conclusion is correctly drawn 
from them, is less than the doubt, whether, in the case of direct and posi¬ 
tive evidence, the witnesses are entirely trustworthy* Where no doubt 
exists in either case, comparison is useless ; but it is very possible, where 
there is room for suspecting the honesty or accuracy of direct witnesses, 
that the force of their evidence may fall far short of that which is frequently 
supplied by mere circumstantial evidence ; and whenever a doubt arises as 
to the credibility of direct witnesses, it is an important consideration in fa¬ 
vor of circumstantial evidence, that in its own nature it is much less liable 
to the practice of fraud and imposition than direct evidence is ; for it is much 
easier to suborn a limited number of witnesses to swear directly to the 
fact, than to procure a greater number to depose falsely to circumstances, or 
to prepare and counterfeit such circumstances as will without detection yield 
a false result* The Increasing the number of false witnesses increases the 
probability of detection in a very high proportion ; for it multiplies the num¬ 
ber of points upon which their statements may be compared with each other, 
and also the number of points where their testimony comes in contact with 
the truth \ and therefore multiplies the danger of inconsistency and variance 
in the same proportion. 

“ So, on the other hand* it is exceedingly difficult by artful practice to 
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create circumstances which shall wear the appearance of truth, and tend ef¬ 
fectually to a false conclusion* The number of such circumstances must of 
necessity be limited iu their nature j they must be such as axe capable of fa* 
brication by an interested party, and such that their materiality might be fore¬ 
seen. Hence all suspicion of fraud may be excluded by the very number of 
concurring circumstances, when they are derived from various but indepen¬ 
dent sources, or by the nature of the circumstances themselves, when either 
it was not in the power of the adverse party to fabricate them, or their ma¬ 
teriality could not possibly have been foreseen, and consequently where no 
temptation to fabricate them could have existed/ 1 

g 298. It. is a general rule that circumstantial evidence shall 
never be resorted to, when direct evidence of the same fact is procur¬ 
able and kept back. For instance, suppose there was an eye witness 
of a murder, whose evidence was forthcoming ; it would not he open to 
the Prosecution to keep back that witness, and to endeavour to esta¬ 
blish the guilt of the accused by a chain of circumstantial evidence* 

A good example occurs to mo. I was some time since consulted on 
the case of two officers of H, M/s 84th, who were brought to a Court 
Martial, charged with having ridden furiously through the streets of 
the Triehinopoly Fort, and caused the death of an oid woman fay 
riding over her. There were two witnesses before the Court of In¬ 
quiry who deposed that they saw the accident occur. Yet the Pro¬ 
secution did not call either of them on the Court Martial, but relied 
on a mass of circumstantial evidence to establish the case against the 
prison ere. The Court accepted this, although the objection was taken, 
and conviction and sentence followed/*) This is contrary to the first 
principle of the Law of Evidence, which requires that the best evi¬ 
dence. procurable shall be produced. And wherever such evidence is 
kept back, the strongest presumption arises, that it is withheld for 
some very sufficient reason, and that it could not conveniently be per¬ 
mitted to see the light. 

§ 290. A second rule is, that the proof of the circumstances them¬ 
selves must bo direct. That is, the circumstances cannot be proved 
by hearsay* Thus, if the circumstance offered in evidence is the cor- 


U) Of course I cannot toll rea^ua v nghed with the Prosociiiion in pursuing this 
courna ; hut it i* a ronmrknMe fact that the eiUonceof the tiro alleged eys-wituewea hefnr* 
th : Court of Inquiry exhibited the mo*t tli*orep..n<*festo each ether; Had that 

whereas it wn beyond, -all question that the two officers were in jj lain cIiuLes, fine nf the 
eye wimessti titled that the individual who knocked dvwil the deceased had on a xed thell 
Jacket 
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j-espoudeRce of the prisouef's shoes with, certain marks in mud or 
enow, the party who has made the comparison and measurement must 
himself be called; not a third party, who heard from the measurer, of 
the correspondence, A third rule is that circumstantial evidence to 
amount to proof, must exclude every hypothesis except that of tho 
guilt or liability of the accused. If its effect ia consistent with any 
other hypothesis, a doubt is introduced, and the accused should have 


the benefit of itXv? 


§ 3QG- Limits to the admission of indirect evidence, Res inter 
alios acta —the declarations and acta of me re strangers are excluded : 
and this on the principles of reason which exclude this description of 
testimony when the evidence is direct. 

§ 301. The cogent reasoning of Starkie, page 81, m to the exclu¬ 
sion of declarations of strangers is as follows /— 

41 In the first place, the mere declarations of strangers are inadmissible, 
except in the instances already considered, where, on particular grounds, and 
under special and peculiar sanctions, they arc admissible as direct evidence 
of a fact. Declarations bo circumstanced may be used cither for the purpose 
of directly establishing the principal fact in dispute, or for the purpose of 
proving the existence of collateral facts from which the principal fact may 
he inferred ] but other declarations, which are of too vague and suspicious 
an origin to be received as evidence of the facts declared, must also, on tho 
same principle, he rejected as indirect evidence. If such declarations as 
to the principal fact be inadmissible, they must also be at least equally in¬ 
admissible to establish any collateral fact, by the aid of which the principal 
fact may be indirectly inferred. It would be inconsistent to reject them, 
when offered as direct testimony, hut to receive them as collateral evidence, 
the more especialijTOs even immediate testimony is in one seme but pre¬ 
sumptive evidence of the truth; for it is on the presumption of human ve¬ 
racity, confirmed by the usual legal tests, that credit is usually given to 
human testimony. 

tf If, for example, the question were whether A, had waylaid and wounded 
B, if the declaration of a third person, not examined on the trial, that he 
saw the very fact, could not he received in evidence, neither, on any consist¬ 
ent principle, could his declaration that he saw A. near the place, armed 
with a weapon, be received in order to establish that fact as one of several 


(y) Pec Arbvthftot*3 Select Cases , Preficep. XXX, Rule 3. 

(z) Yvtiiu stntpsr e$t errare acquietando ^uam in punkndt> t ex parte miserkordta qwtn 
expatUjKHticks. Lord Bab, 290, 
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constituting & body of circumstantial evidence. For circumstantial proof 
rests wholly on the effect of established facts* end cannot, therefore, be pro¬ 
perly founded wholly or in part on mere declarations, which are of no in¬ 
trinsic weight to prove any facta/' 

| 303, The reason for excluding the ads of strangers is as good 
as that for excluding their declarations, Sfcarkie, p. 82, writes os 
follows 

" Neither, in general, ought any inference or presumption to the preju¬ 
dice of a party to be drawn from the mere acts or conduct of a stranger; 
for such sets and conduct are but in the nature of declarations or admis¬ 
sions, frequently not so strong ; and such declarations are inadmissible, for 
the reasons already stated. An admission by a stranger cannot be jec aired 
ns evidence against any party ; for it may have been made, not because the 
fact admitted was true, but from motives and under circumstances entirely 
collateral, or even collusivcly, and for the very purpose of being offered in 
evidence. On a principle of good faith and mutual convenience, a man's 
own ads are binding upon himself, and his acts, conduct and declarations 
are evidence against him ; but it would not only b^ highly inconvenient, but 
also manifestly unjust, that a man should he bound by the acta of mere un¬ 
authorised strangers. But if a paiiy ought not to be bound by the acts of 
strangers, neither ought their acta or conduct to be used as evidence against 
him for the purpose of concluding him ; for this w ould be equally objec¬ 
tionable in principle, and more dangerous in effect, than the other. It Is 
true, that, in the course of the affairs of life a man may frequently place re¬ 
liance on inferences from the conduct of others. If, for instance, A. and B, 
were each of them insurers against the same risk, A. to a large, and B. to a 
email amount, it is very possible that* on a claim made against each for a loss, 
which was admitted and paid by A. to the extent of liability, B., trust¬ 
ing to the knowledge and prudence of A., might reasonably infer that the 
loss insured against had occurred, and that he also was bound to pay his 
proportion. It is plain, however, that such an inference would rest on the 
special and peculiar circumstances of the case; and that, so far from war¬ 
ranting the general admission of such evidence by inference on a legal trial 
to ascertain the fact, it would supply no general rule, hut must be regarded 
as an exception, even in the ordinary course of business, 

14 In addition to this, it is obvious that whilst an individual might with 
discretion rely on the conduct of others, where, under the peculiar circum¬ 
stances, there was no reason for suspicion (in which case a principle of self- 
interest would usually secure the exercise of a sound discretion), such in¬ 
ferences could not he safely left to a jury, who could not possibly be put in 
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possession of all the collateral reasons by wluch an individual might pro¬ 
perly be influenced in trusting to such evidence* atid, which is more mate¬ 
rial, could not act on those collateral circumstances of suspicion which would 
have Induced an individual to withhold kis confidence. 

f< An act done by another, from which any inference is to be drawn as to 
his knowledge of any bygone fact* is an acted declaration of the fact* and is 
not in general evidence of the fact, because there is no sufficient lest for 
presuming either that he knew the fact, or that, knowing the fact* his con¬ 
duct was m governed by that knowledge as to afford evidence of the fact 
which ought to be relied on, A man may frequently act upon very uncer¬ 
tain evidence of a fact; ho may have been deceived by others ; and even 
where ho has certain Itnowledge, his conduct may frequently he governed 


by motives independent of the truth, or even in opposition to it. 

u Where a party professes to act on bis knowledge of the truth of a par¬ 
ticular fact, so that his so acting Is accompanied by, or is equivalent to a di¬ 
rect or express declaration of the truth of that fact, the question of admis¬ 
sibility falls under principles already considered, A test Is necessary to 
show, first, that he had competent knowledge of the fact; secondly* that ha 
faithfully communicated what he knew. 


** The rule, therefore, in the absence of special tests of truth, operates to 


the exclusion of all the acta or declarations or conduct of others* ug evi¬ 
dence to bind a party* either directly or by inference; and, in general, no 
declaration, or written entry, or even affidavit made by a stranger, is evi¬ 
dence againat any man. Neither can any one be affected, still less conclud¬ 
ed, by any evidence, decree, or judgment* to which he was not actually or in 
consideration of law privy. 

<s As this ia a rule which rests on the clearest principles of reason and 
natural justice, it has ever been regarded as sacred and inviolable. 1 * 


§ 303. Having considered what k excluded, let us now see what 
ia admitted. 


§30d. The principle does not exclude a declaration accompany in g 
an act, whenever evidence of the act itself is admissible, 

" The objection/* writes Starkie, p. 87, 

%t does not extend to a class of declarations already described as declara¬ 
tions accompanying an act; for these, when the nature and quality of the 
act are in question, are either to be regarded as part of the act itself, or as 
the best and moat proximate evidence of the nature and quality of the act s 
their connection with the act either sanctions them as direct evidence* or 
constitutes them indirect evidence, from which the real motive of the actor 
may be duly estimated. 



« H ends it is that declarations, made by a trader at the time of his de¬ 
parture from his residence or place of business, are evidence of the intention 
with which he went. His real intention* in such a case, cannot he inferred 
otherwise than from external appearances, from his acts ; and his declara¬ 
tions are collateral indications of the nature of his acts and his intention in 
doing them/' 

Eut he continues, page 88. 

<4 It is, however, to he particularly observed, that in these cases, when de¬ 
clarations or entries are admitted in evidence as part of the res gsstw or 
transaction, they are admitted, either because they constitute the very fact 
which is the subject of enquiry, or because they elucidate the facts with 
which they are connected having been made without premeditation or arti¬ 
fice, and without a view to the consequences ; and as such they are the best 
evidence—it may be, better than even the subsequent testimony of the party 
who made them—to prove the object for which they are admitted in evi¬ 
dence; for the party who made the declaration, if he were competent as a 
witness, would frequently be under temptation to give a false colouring to 
the circumstance when its tendency was known ; besides, as in this case, 
the effect of the evidence is independent of the credit due to the party him- 
self, it could be of no use to confirm his credit by examination upon oath, 
and his declaration as a mete fact is as capable of being proved by another 
witness as any other fact is,* 1 

§ 305, It does not exclude the real or natural facts connected with 
the main transactions. Starkie explains this lucidly as follow s, page 
90* 

u The principle does not extend to the exclusion of any of what may he 
termed real or natural facts and circumstances in any way connected with 
the transactions, and from which any inference as to the truth of the dis¬ 
puted fact can reasonably be made* Thus, upon the trial of a prisoner 
on a charge of homicide or burglary, all circumstances connected with the 
state of the body found, or house pillaged, the tracing by stains, marks or 
presfllons, the finding of instruments of violence, or property, either on the 
spot or elsewhere, in short, all visible vestigia, as part of the transaction, are 
admitted in evidence, for the purpose of connecting the prisoner with the act. 

« Such facts and circumstances have not improperly been termed inanimate 
witnesses* It may be asked, whether the same principle which excludes all 
inferences from the acts, conduct and declarations of others, ought not also 
to exclude such real circumstances; for an artful person may not only deceive 
by speaking and writing, but may also create false and deceptive appear¬ 
ances, calculated to induce others to draw false conclusions from them ; he 
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msy act as well as speak a lie* and may deceive by false facte as well as false 


expressions. Keai facts, that is, such as are the object of actual observation, 
in contradistinction to mere recitals of facts, are in themselves always true, 
whilst a mere recital or statement may be wholly false; and although collar 
teral circumstances, when considered without careful comparison, may, 
either in consequence of contrivance and design, or even from accident, 
present appearances which tend to false conclusions, that tendency Is al¬ 
ways subject to be corrected by a multitude of other facts which are 


genuine* 


“ The whole context of facte must be consistent with truth; to speak 
more properly, they constitute the truth; if all were known, nothing would 
be left for inquiry ; the greater the number known, the more probable will 
H be that an artificial cr spurious fact, from inconsistency with the rest, 
will be detected, and the truth manifested. This is the more evident, when 
it is considered that the practice of creating false appearances must always 
be difficult, limited in its extent, and constantly subject to detection and ex¬ 
posure from a comparison of the deceptive fact with such as are undoubtedly 


genuine. 

« By way of illustration, the following instance may be selected: A person 
having been robbed and murdered, the body is so placed by the offender, 
with a discharged pistol beside it, as naturally to induce the inference that 
the deceased had fallen by his own hand : but on dose examination, it is 
discovered that the bail extracted from the body, and which occasioned 
death, is too large to have been discharged from that pistol, an inconsistency 
which immediately detects the imposture, and refutes the false inference 
to which som 9 of the circumstances apparently tend. 


41 The general admission,thercfoTe of evidence of the actual visible state of 
things, in the absence of any special reason for suspecting fraud, is quite 
consistent with the exclusion of statements or declarations, as contradistin¬ 
guished from real facts ; such statements may be altogether fictitious ; they 
are easily invented, and would therefore be the more dangerous, because if 
they were to be admitted to any credit, they .would usually be conclusive. 
At all events, there is a strong practical necessity for resorting, especially 
in criminal proceedings, to the aid of circumstantial evidence ; the conse¬ 
quence would be infinitely mischievous if such evidence were to be exclud¬ 
ed ; and the real practical, results from any suggestions as to the probability 
of fraud and deception being practised through the medium of such evidence, 
is that it ought in all cases to be received and acted on in the highest 
degree of caution and circumspect ion* 1 ’ 


§ 306. W© com© now to the third great branch of our subject. 



The Instruments of Evidence. 

§ 307, We Lave reached the dryest, because the most technical part 
of our subject \ but the rules and illustrations about to be considered 
arc equally necessary with all others for the practitioner, and it may 
offer some inducement to proceed, to learn that our course will ulti- 
mutely lead us into a region which has not inaptly been called the 
Horn unco of the Law of Evidence. 

§ 308, A glance at the Chart will show that T have divided this 
subject into two great branches : the first embraces a consideration 
of the principles which in practice regulate the method for placing 
the instruments of evidence before the Court ; the second leads us to 
enquire how these instruments are to be used for the purposes of 
proof. 

Practice regulating Instruments of Evidence. 

§ 309, We may conveniently divide the Instruments of evidence 
into Oral and Written, The former are witnesses, who give their evi¬ 
dence fiud voce j tho latter documents, 

§ 310. And here it will be well to remember, first, that the only 
natural limit to the introduction of evidence ought to arise from a 
considerationof the expense, delay, or inconvenience of its production 
(See § 26) and secondly, that tho fundamental principle of the Law 
of Evidence is that the best evidence which each case admits of, shall 
be invariably produced. The following rules are framed for these ob¬ 
jects ; and will all be found more or less to be illustrative of them:— 
§ 311, Wo shall consider oral evidence under six different heads* 

1st. The mode of procuring the attendance of witnesses. 

2nd. How the law provides for enforcing the production of a 
document in the possession of a witness, 

3rd* W hut protection the law affords a witness in the discharge 
of his duty. 

4th. What preliminary objections can be raised to the examina¬ 
tion of a witness. 

5 th. What rules the law prescribes for the examination of a 

witness. 

6 th, How the testimony of a witness may be rebutted or confirmed. 
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IsL The Mode of Procuring the Attendance of a Witness* 

§ 312. The process for enforcing the attendance of a witness^ in 
civil suits, when such witness is within the jurisdiction ot the Court, 
will he found in Reg. III. of 1802, Sec. VII. para 1, Reg. VI. of 
1816, Sec. XXVIII. and Reg. IV. of 1S02, See. XX. The penalty for 
recusancy is in the discretion of the judge by fine not exceeding 500 
rupees* 

§ 313. Act X. of 1855, Secs. IT., lit, IV., V., VI. and VIII., 
lays down the Law regarding the attendance of witnesses in Mo fossil 
Courts* 


§ 314, The attendance of the adverse party is enforced under 


Sec, IL 

| 315* Sec- XYI. provides that no appeal shall He against any or¬ 
der or decision of a j udgo with respect to ilia summoning or examin¬ 
ing a party. 

5 316. In England, the expenses of a witness must he tendered in 
the first instancej or he nerd not attend. By Soc. VIL of Beg. Ill- 
of 1SG2, the expenses need not be tendered in the first instance, but 
the j ad go can order the party summoning to pay the witness a rea¬ 
sonable sum. If the expenses ordered be not paid, the party at 
whose requisition he has been called, loses the benefit of the evidence, 
and the judge after decree parsed, is to confine such party until ho 
discharges the sura awarded to the witness. In England a witness 
not attending is liable to a suit for damages at the instance of the 
party summoning him, if any loss has thereby been sustained. W 

§ 317. Act X. of 1855, Section X. introduces this practice of the 
English Courts into the Hofussil. 


{<*) See Daves' F rote dure ** E Mile nee" Sec. 122—134. The proem for securing 1 utt enh¬ 
ance ef witnesses in Bengal is providt'd by Act XIX. of 1^3, It were to bo wished tlut 
the proviiion* of that Act were extended to this Presidency, unless indeed tho proposed 
now Civil and Criminal Procedure Codeashmld become Law, in which ease the reader will 
have to (i lo up th(\ alterations thereby effected in this* portion of the Law of Evidence* 
Tins provision consists ofiitths more than pointing out the various uni forints on the attend¬ 
ant •* Ctc. of witnesses, Am the books referred to ire iu tho hinds of all praetiliohen, it hui 
not been thought necessary to swell the text with giving the passages in fid! ; themora spe¬ 
cially tia the introduction of ihe fltv Procedure Codes will render much of tho ciiatm# Law 
obsolete. 

(b) Snc Marians Digeti, Tii* Ee, eti iq 102. 

*■ Case 102-—A Mosul nun refusing to be a worn co prove the. execution of n note** alleging 
tl .u be w.iso ftjumhij and could not take an oaili, hut, in fact, because he* wished to defeat 
the action, was severely reprimanded by tho Court The Court,in addition* told him it 
wai fortunate for him tlipt the jdnmLiff had established \m demand without Ida assistance ; 
lur had he failed fur want of it, it would have been Ihc duly ol tho Courttq have umisidoir d 

what ought to have been dircie. Mantteman v t Auj'jq L*ubb>/ AfutVry- tithl^eb. 18117-1 Etr. 2^6, 
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*Ry tlie English Law, as it prevails in Courts in England and the 
Supreme Courts in India, where a person, required as a witness, is in 
custody, the method of obtaining his presence as a witness is by ap¬ 
plication to have him brought up by a writ of Habeas Corpus ad 
te&f0eandum* As an instance, you may remember that some of the 
admirers of Buonaparte, in order to prevent his going to St. Helena, 
applied for a writ of Habeas Corpus to bring him up as a witness. 
The writ was granted, but the Captain of the Man-of-War, being 
aware of what was in the wind, got underway before the writ could be 
served, 

§ 31$. In Criminal Cases, Reg* YU. of 1802, Sec. XYIL shows 
what course is to bo pursued if a witness cannot be found: but there 
appears no provisions for procuring his attendance if he can he founds) 
Regulation X, of 1824, extends to Criminal Courts and Magistrates 
the provisions of Sec* YIL Reg* III* of 1802* Reg. X, of 1816—con* 
stituliug Criminal Courts in Zillahs—Sec* XIII, XIV—provides for 
attendance of primers* witnesses* Reg. II. of 1822, Sec. II. Cl* 3,00 
gives Judges certain discretionary powers. 

| 819* The following C* O, of Fouj. Ad. on the subject of attend¬ 
ance of witnesses should be consulted. 

12th February of 1836. 

14 th NovernW of 1836* 

§ 320. Act XIX. of 1847, Art, 99, provides for the attendance of 
witnesses before Courts Martial. 

| 321. Act XI. of 1841, Sec* V. # VX provides for attendance of wit¬ 
nesses before Military Courts of Request* 

§ 322* Reg* VII. of 1832, See. YIII.—XI. provides the same iu 
respect of Military Bazar Stations. 

$ m. Reg. VI* of 1816, Sec* XXVIII.—XXXIV, provides for 
attendance of witnesses before District Moonsiffs, see Cl. 5* 

§ 324. Act XII* of 1854, provides for attendance of witnesses in 
Criminal Suits before District MoonsifFs* 


(c) This Regulation only applies to Circuit Coiirtn which were sboHahed by Act VII. of 
]S-ia, ftnd their power imuai’enried to the Sessions Courts by Soo. XXVI. of that Act, And by 
order of Council 2S:h July ISIS. 

(d) Modi&ed by Sec. XXX. of AcJ YIL of 1843* 
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§ 325. Bog. IV, of 1816, See. XV. XVI. provides for attendance 
of witnesses before Village Moonsiflk 

§ 328, Beg, V, of 1816, See. IV. Cl, 7—42, provides for attendance 
before Bunch ay ets, 

§ 327, All the above references apply to witnesses within the juris¬ 
diction of the Court issuing the process, 

§ 328. We proceed to the case of witnesses residing beyond the 
jurisdiction. 

In such a case Beg, III. of 1802, Sec. VII. empowers the Judge of 
the Court before which the suit is pending, to issue a letter to the Judge 
of the Zillah in which the witness resides, to examine him on oath 
vkd voce, or by interrogatories * or if his presence is necessary at the 
Court before which the suit is pending, it may be ordered. 

§ 329. Act VII. of 1841, Sec. IX. provides that a Commission may 
be issued for the examination of witnesses in open Court, and for 
production of papers if necessary. Sec, III. makes disobedience a 
contempt of Court. Sec, V. is extended by See. XIII, Act X. of 1855 
to parties. Sec. VI. of this Act provides that commissions to be exe¬ 
cuted within the limits of the Supreme Court shall be directed to a 
Court of Bequests. ( fl > 

| 330. The attendance of witnesses residing in Foreign European, 
or Native States, is procured by a summons addressed to the Resident. C/J 

| 331, Commissions to examine witnesses in Ceylon must be sent 
to that Government addressed to the Secretary to Government, 

§ 332, When Native females are of such rank that they cannot ap¬ 
pear in Court, Beg. III. of 1802, Sec. VII. provides for their being 
examined on written interrogatories, by a Commission of three credit¬ 
able women, on oath, 

But Act X, of 1855, Sec, XV. contains new provisions for the exa¬ 
mination of Native females of rank in Civil cases. 

Beg. VII. of 1802, Sec. XIIL contains the same exceptions regard¬ 
ing the examination of women of rank in Criminal cases, 

f c) See MorUfs Digest, O, S. Tit , Ep, Cose 54. 

11 Cat* 54—-If n to take an answer bo made returnable on a Aay certain, ihs 

Court Is m no poorer to enlarge the time. Chin holm. v. Gibson und others r. 14 th March 
18*3. 1 Fvlton, U6 ” 

(f) C, O. F. A. 2M October I$16, 

{#) See Bayun* Civil L. j> I8tb afld C. 0, S , A. 18th May LS27. 
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The C, 0. S. A. of 12th July 1830 A* relates to the examination 
of Native women of the Nair caste, 

§ 333* But disgrace arising from attending a Court as a wit¬ 
ness is no ground of exemption* 

§ 334, By Act II. of 1855, Sec. XXV. any person, actually pre¬ 
sent in Court, may he compelled to give evidence, or produce docu¬ 
ments, just as though he had been summoned. 

§ 335. The attendance of the opposite party is enforceable under 
Act X. of 1855, Sec, II, VI. which provide for the method by which, 
and the cases in which, parties are to be summoned : and the penalty 
for disobedience ; Act II. of 1855, Sec. VII. provides for the case of 
a party voluntarily tendering himself as a witness, and see Sec. XII. 
Act X, of 1855 and R. P. S. A. CL 39, 

XL Sow production of Document $ in the possession of Party or 
Witness map he enforced . 

§ 336. By Act VI. of 1854, Sec, XVII. (extended to all sides of 
the Supreme Court by Act II, of 1855, Sec. LTV.) the production of 
documents can bo compelled in the Supreme Court* 

§ 337, Regulation III. of 1802, Seo, YII. has boen held by the 
Sudder Adawlut to empower Courts to enforce production of docu¬ 
ments, See C\ 0, £. A , 17th June 1824, Act VII. of 1841, Sec. 
III. empowers the Courts in this respect; and by Act II. of 1855, 
Sec. XXIII. every witness, summoned to produce a document, must 
bring it into Court, though there be a valid objection to its pro¬ 
duction. By Section XXVI. his porsonai attendance is dispensed 
with. 

| 338. "We must now consider what are valid objections to the 
production of documents. 

§ 339. The validity of the objection must be determined by the 
Court. See See, XXIII,, Act II. of 1855. 

| 340. By Act X, of 1855, Sec. IX, a witness, not being a party , is 
not bound to produce his own title deeds, unless ho shall have agreed 
to do m in writing. 

§ 341. By Act II. of 1855, Sec. XXIL a party is not bound to pro¬ 
duce a document irrelevant to the suit, or his confidential connmmi- 



cation with hia professional adviser, unless ho offer himself as a 
witness.^) 


§ 342* By Sec. XIX. a party may be compelled to give evidence 
and produce documents in the same way as if he was not a party. 

§ 343, By Sec. XXIV. a pleader is not to divulge his client^ se¬ 
crets, (and of course under this, not to produce his documents.) But the 
privilege is that of the client, not of the pleader, and if therefore the 
client consents to waive it, or if he offers himself as a witness, (in 
which case he must make the fullest disclosure) he loses the protec¬ 
tion, and his pleader may be compelled to divulge or produce. 

g 344* Professional onfidenee extends to interpreters, In the 
case of Du Barre v. L ivetieft) it is said : 

“ An interpreter who is present at conversations between a foreigner and 
his attorney, is bemnd to the same secrecy as the attorney himself, and ought 
not to divulge the facts confided to him, after the cause, for the purpose of 
which the confidence was placed, is at an end/* 

§ 345. Taylor's Law of Evidence, § 668, elates that protection as 
between clients and pleader extends to all organs of communication. 

§ 346* The rule as to professional confidence does not extend to a 
medical adviser* The New York Civil Code, § 1710, Cl. 4 provides 
that : 

“ A licensed physician or surgeon cannot, without the consent of his 
patient be examined, in civil action, as to information which was necessary 
to enable him to prescribe or act for the patient*” 

§ 347* Neither does it extend to Clergymen ;W though it may 
be well doubted whether an alteration in the Law in this respect is 
not desirable. Taylor, § 665, writes as follows : — 

“The propriety of extending the privilege to communications made to 
clergymen in reference to criminal conduct, has been strongly urged, on the 
ground that evildoers should be enabled with safety to disbar then their 
guilty consciences, and by spiritual instructions and discipline to seek pardon 


(A) The New York Civil Code $ 1711 1 is to this effect, 

11 If t person offer himself as u witness, that is to ho deemed a consent to the examination : 
nteo, if s ’wife, husband, attorney, clergyman, physician or surgeon, on the Game subject, 
within the memn tog of the first four subdivisions of the last see lien, J> 

(t) Peake’s Reports, p. 77. 

(A) Jl v. Griffin, 6 Cox. Cr. C. 210. A. 1). 1853. Aldemn B. when evidence of eon- 
variation between pn.vjn.er and her spiritual advisor were offered, said : ' E I do not lay this 
down t*s au absolute rule, but 1 think such evidence aught not to be given whereupon 
Counsel withdrew it, 
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and relief, Tbe law of Papal Home has adopted this principle in its fullest 
extent, not only, as already intimated, excepting such confessions from the 
general rules of evidence, but punishing the priest who reveals them. It 
has even gone further ; for Mascardus, after observing that, in general, per¬ 
sons coming to the knowledge of facts under an oath of secrecy are compella¬ 
ble as witnesses to disclose them, sLates that confossions to a priest are not 
within the operation of the rule, since they are made not so much to the 
priest as to the Deity whom he represents; and he thence draws the Jesuiti¬ 
cal conclusion that the priest, when appearing as a witness in his private 
character, may lawfully swear that he knows nothing of the subject. IIqc 
(amen res fringe twn posse procedure in sacerdote product o in tesiem contra 
ream criminii t quando in confessione sacramentalx full ah (paid *ibi dictum, 
guia potest dicer e, se nihil scire ex eo ; quod Uludguod scit, scit ut Bern, et ut 
Dcas non producitur in festem, sed ut homo , et fanquam homo ignomt illud 
super quo producitur, In Scotland, where a prisoner In custody and pre¬ 
paring for his trial has confessed his crimes to a clergyman, in order to ob¬ 
tain spiritual advice and comfort, such confession is privileged ; but this 
privilege is not carried so far as to include communications made conflden* 
tially to clergymen in the ordinary course of their duty. Though the law of 
England encourages the penitent to confess his sins ‘for the unburthenmg of 
his conscience, and to receive spiritual consolation and ease of mind/ yet the 
minister, to whom the confession is made, is merely excused from present¬ 
ing the offender to tbe civil magistrate, and enjoined not to reveal the mat¬ 
ter confessed, 1 under pain of irregularity/ In alt other respects he is left 
to the full operation of the rules of the common law, which recognise no 
distinction between cleryf men and laymen, but provide that all confessions 
and other matters, not c ifided to legal counsel, must be disclosed when 
required for the purpose < / justice* Neither penitential confessions made 
to the minister or to members of the party’s own church, nor even secrets 
confined to a Homan Catholic priest in the course of confession, are regard¬ 
ed as x>rivileged communications.” 


The leading case upon the law on this point as it now stands is 

Hex, v. OilhmiS$ 


u A confession made in consequence of persuasion by a clergyman, not 
with any view of temporal benefit, is admissible/’ 


In Broad v. PUtft*) Best* C* J. said he would not compel a Clergy¬ 
man to divulge, but would not object to receive communications 
made to him in his professional capacity. 


{1) l Moody'* Or. C. p. 18& 
(m) 6 Carr, and P> 619, 
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By the Scotch law such communications are protected. By the 
New York Civil Code* § 1710, CL 3, it m provided that: 

■* A clergyman, or priest cannot, without the consent of the person mak¬ 
ing the confession, be examined as to any confession made to him in lu& 
professional character, in the course of discipline, enjoined by the church 
to which he belongs.” 

| 348. As regards an ordinary agent, his communications with 
his principal must bo disclosed. So in the proceedings under the 
Mandamus in Douglas* case held in the Supreme Court, his agents 
wore compelled to produce their books and show the slate of his ac¬ 
count, with a view to ascertain whether he had received sums largely 
in excess of his pay. 

§ 349. Tho communication b between a client and his professional 
adviser, in order to be privileged, must have been made in a profv 
aional capacity, or with a view to advice: but it is not necessary that 
any secret should have been communicated at the time of the advice 
sought. Secrets which come to tho knt wledgo of the Pleader sub¬ 
sequently, in consequence of his being t <' 'lined or consulted, equally 
fall within the rule : nor does the protect t terminate with the ter“ 
ruination of the particular litigation which has elicited the communi¬ 
cation. The seal of the law oticc set upon a privileged communica¬ 
tion rests upon it for ever, unless it be removed by the waiver of the 
party. W 

§ 350. There are a few other heads of a similar character to those 
already given concerning professional confidence, which it may bo 
most convenient io dispose of herc.^) 

§ 351. Judges are not compellable to testify as to matters in which 
they have been judicially engaged. 

§ 352. A case of Arbitration is governed, by ^ho same policy* 
Arbitrators cannot ba compelled to disclose tho grounds of their 
award, unless under very cogent circumstances, such as vjx allegation 
of fraud; and this may bo taken as another illustration of the max¬ 
im. £ ‘ Interest reipubHcm ut sit finis lilium” On this subject, Taylor, 
§ G82, writes :— 

" JvdgzSt arbitrators and counsel may be mentioned as forming a second 
Vo—i nmCt ^ a Wit k ***** T&ylor, } 660 —B may be advantageously consulted, andee» 

(fl) Although the principal topic immediately under considersti>ju Is that of Production 
i> iJocumenta, it ia convenient to exhaust the subject of privileged communications, when 
it ;s Qttte entered upon. 
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chss of persons } who, from motives of* public policy, are not compelled to 
testify as to certain matters, in which they hare been judicially or profes¬ 
sionally engaged ; though , like ordinary persons, they may be called upon 
to speak to any foreign and collateral matters* which happened in their pre¬ 
sence, while the trial was pending, or after it was ended. In regard to 
judges of courts of record, it is considered 'dangerous, or at least highly 
inconvenient, to compel them to state what occurred before them in court ; 
and on tins ground the grand jury have been advised not to examine the 
chairman of the Quarter Sessions* as to what a person testified in a trial in 
that court. The case of arbitrators is governed by the same general policy ; 
and neither the courts of law nor of equity will disturb decisions deliberately 
made by arbitrators, by requiring them to disclose the grounds of their 
award, unless under very cogent circumstances, such as upon an allegation 
of fraud; for Interest nipuhlicm ut sit finis Utium . If an award be made in 
favor of a defendant, upon the examination of the parties, or the inspection 
of their books* which would not have been legal evidence had the cause 
been tried, the arbitrator, in an action for a malicious arrest, brought by the 
defendant against the former plaintiff, will not be permitted to depose as to 
what transpired before him, though, in ordinary cases, where he has pro¬ 
ceeded according to strict rules of law, he may, by Ms own consent* be ex¬ 
amined respecting the facts proved, or the matters claimed, at the reference* 
On the same ground, it has been held that a barrister cannot be forced to prove 
what was stated by him on a motion before the court; and the like privilege 
has been strenuously claimed, though not expressly recognised, where a 
counsel w as called upon as a witness to disclose a confidential negotiation 
into which* on behalf of his client* he had entered with a third party, though 
the client himself waived all objection to the course of examination pro¬ 
posed,” 

353, Grand jurora are within the rule. They are sworn u to 
keep secret their fellows 5 counsel and their own. J/ Seo Taylor, § 686. 

JF * * ' # 

| 354. So also are petty jurors. On this point, Taylor, § 687, 
writes ns follows: 

** On similar grounds of public policy* and for the protection of parties 
against fraud, the law excludes the testimony of traverse or petty juror$ M 
when offered to prove mistake or misbehaviour in the jury in regard to the 
verdict. Thus, where a motion was made to amend the postea by increas¬ 
ing the damages, the Court refused to admit an affidavit sworn by all the 
jurymen, in which they stated their intention to have been to give the plain¬ 
tiff such increased sum. So, also* on several occasions* affidavits that ver¬ 
dicts have been decided by lot have been rejected on motions for new trials* 
whether such affidavits were sworn by individual jurymen, or by strangers* 
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stating the subsequent admissions of jurors to themselves, or even that a 
declaration had been made by one juror in the hearing of his fellows in open 
Court after the verdict had been pronounced. In all cases of this kind, the 
Court must obtain their knowledge of the misconduct complained of, either 
from the officer who had charge of the jury, or from some other person who 
actually witnessed the transaction/’ 

§ 555, Allied to thia, is the objection that the communication re¬ 
lates to secrets of State. See ante § 70 note. The various cases 
falling under this description arc thus enumerated by Taylor, § tf89. 


“ On similar grounds, the official transactions between the heads of the 
department of Government and their subordinate officers, are, in general, 
treated as secrets qf-State. Thus, communications between a colonial gover¬ 
nor and his attorney-general, on the condition of the colony or the conduct 
of its officers ; or between snob governor and a military officer under his 
authority; the report of a military commission of inquiry, made to the com¬ 
mander-in-chief ; and the correspondence between an agent of the govern¬ 
ment and a Secretary of State ; or between the Director* of the East India 
Company and the Board of Control; or between an officer of the Customs 
and the Board of Commissioners,—are confidential and privileged matters, 
which the interests of the State will not permit to be revealed. The Pre¬ 
sident qf the United States, and the Governors of the several Staten, are not 
bound to produce papers or disclose information communicated to them, 
where, in their own judgment, the disclosure would on public considerations 
be inexpedient. And where the law is restrained by public policy from en¬ 
forcing the production of papers, the like necessity restrains it from doing 
what would be the same thing in effect, namely, receiving secondary evi¬ 
dence of their contents. It has, however, been held, that, in an action of 
trespass brought against the governor of a colony, a military officer under 
his control might bo asked in general terms, whether he did not act by the 
direction of the defendant, though the written instructions could not be 
given in evidence. But communications, though made to official persons, 
are not privileged, where they are not made in the discharge of any public 
duty ; such, for example, as a letter by a private individual to the chief se¬ 
cretary of the p os tm as ter-general, complaining of the conduct of the guard 
of the mail towards a passenger/* 

g 356. Letters addressed to Government officially are not produci¬ 
ble without the consent of Government. 8eo Hayes t?. Graham 
Lust/a note* of cubs*, case 74 decided 29th Jan. 1818, C^) and this objec¬ 


ts) 3ir Urdu East** note* of caves, stud also Sir Ermkine Perry's ar<* c&fiectetl in lb® 2nd 
Yoi, of Morlty s Digest. Sir K. Perry tiai also published Ms ftoi-e* m a separate form. 








lion may be tulceu on behalf of Government by a Collector, See C, G. 
& A. 17th June 1824, 

§ 557. The neglect of a witness to produce a document will not be 
eufBeiexit ground for admitting secondary evidence of its contents ; 
but where a document has been transferred to the adverse party with 
the fraudulent intention of preventing its production, secondary evi¬ 
dence of its contents is admissible. If this mlo were otherwise, a 
party might in many cases be able to deprive his adversary of impor¬ 
tant evidence by collusion with his adversary's witnesses ; on the other 
baud too, if the secondary evidence were admissible merely on the 
ground that a document was not forthcoming, no fraud being shown, 
it might lead to very inconvenient latitude in the reception of in¬ 
ferior evidence : as when a party prevented his own witness from pro¬ 
ducing a document; and therefore, on the score of general convenience, 
the law determines that as the least of two evils, the party requiring 
the evidence, shall under such circumstance lose the benefit of it, 
rather than open the door to the chance of fraud, 

§ 558. Notice or Summons to produce a document must bo gHen 
a reasonable time before the trial. The Court will decide what is a 
reasonable time, which will vary with the particular circumstances of 
oach case ; according to the distance at which the witness resides, 
the necessity for search, and the like, 

g 559. The Notice or Summons should specify the document re¬ 
quired with as much particularity aa lies in the party's power, 

III. Protection of Wilnm*a % 

§ 360 It may be shortly stated that witnesses are protected from 
arrest “ eimdo> mot undo* et redeundo f *. tf. on their way to the Court, 
at Court, and on their way back,&) Taylor, § 936, may bo usefully con¬ 
sulted hero, 

44 In order to encourage witnesses to come forward voluntarily, they, aa 
welt as parties, barristers* attorneys, and, in shoit, all persons who have that 
relation to a suit winch calls for their attendance, a re protected from arrest , 
while going to the place of trial, while attending there for the purpose of 
the cause, and while returning home ; ninth* mormdo, et redcundo. The 
service of a subpoena or other process is not necessary in order to efford 

( 0 ) Scft tb*r case of in fi. 1 * 3. Q, B if. 837, where tko arguments &n worth pe- 

mtuL That was a case of arrest after leaving Court. 
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witness tins protection, provided he has consented to come without such 
service and actually does attend in good faith j and, therefore, the privilege 
extends to a witness coming from abroad without a subpoena. In deter - 
ruining what constitutes a reasonable time for going, staying, and returning, 
the Courts are disposed to be liberal; and provided it substantially appears 
that there has been no improper loitering or deviation from the way, they 
will not strictly enquire whether the witness or other privileged party, went 
as quickly as possible and by the nearest route. Thus the rule of protec¬ 
tion has been held to apply, where a witness, two hours after be had left 
the court, was arrested about a mile off in the direct road to his house ; 
where a defendant, who had attended Lis cause in the morning, went to 
a tavern near the court in the afternoon, to dine with his attorney and 
witnesses ; where a party had been staying for some days at a coffee-house 
near the court, waiting for the trial of Lis cause, which wuj a remnant, but 
was not in the list of causes for the day on which the arrest happened; 
where & party attending an arbitration was arrested during an adjournment 
of the reference from one period to another of the same day ; where a witness, 
in a cause tried on Friday afternoon, was arrested in the assize town on 
Saturday evening, as she was entering a stage coach which was to convey 
her home j where a plaintiff, on leaving court, called at his office for refresh¬ 
ment, and then on bis way home went to hU tailor's, in whose shop he was 
arrested ; and even where a witness from abroad, on finding that the trial was 
postponed till the next sittings, determined to wait till it came on, and 
was arrested on the eighth day after his arrival/’ 




§ 361. An amusing instance occurred in the Supreme Court during 
the first Sessions of the year 1852. 

Choi am Hoortoossa Khan had boon indicted and found guilty of 
concealing a watch afc the time of his passing through the Insolvent 
Court. He was brought up to receive sentence. He had at that 
moment many writs out against him; now the law gives pro* 
lection to a witness compelled to give evidencBj not to a prisoner 
called up to receive sentence. When Qholam HoorfcoGza Khan had 
paid the fine to which he was sentenced, and had left the Court, he w as 
arrested at the suit of one of his creditors, but he seems to have been 
well advised ; for he instantly produced a summons from the Small 
Cause Court to attend there ae a w itness; and as he was then on his 
way there, be was protected, mndo —and also while there, nwrandQ— 
Lnd on his return home, rerftfwm/ 0 —although I saw two bailiffs up be¬ 
hind his carriage to take the chance of his making any detour. 

§ 362, This protection extends only to civil suits. A witness 
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my be arrested at any time on a charge of crime. Home it&elf af¬ 
fords no protection in each a case* The Insolvent, as we frequently 
see, sita safe behind his ** railings/* and no bailiff can break through 
their feeble frame ; but the Police officer would not respect the strong¬ 
est door, where it opposed his entrance to airest a person on a charge 
of crime. 

§ 363. Hail may arrest the party for whom he is security at any 
time ; for this is said not to be a taking, but a re-taking. 


IV. Preliminary ohjeciwm io the examination of a witness t 

§ 3G4. Objections on the score of want of understanding, or want of 
belief, have already been considered. See ante (§ —30.) Since 
the alteration of the law as to objections on the score of interest the 
only grounds of exclusion left are infamy, &c. 

In addition to what was before said on the subject of disqualifica¬ 
tion from insanity, wo may here add the following remarks* In the 
case of Reg, v, JftllW the evidence of a witness, who believed he was 
possessed by 20,000 spirits, was received, on his appearing to under¬ 
stand the nature of an oath, and on the belief of the medical witness 
that he was capable of giving an account of the transactions that 
happened before his eyes. This decision, which seems sound in prin¬ 
ciple, has modified the old law, if indeed the case itself should be up¬ 
held. There ia a case however. Waring t?. Waring, M not mentioned 
in the argument of Reg, v. Bill, which seems directly opposed to it* 
There Lord Brougham in deli vering the judgment of the Court said : 

u The disease affecting them (the mental faculties) may have been more 
or less general; it may have extended over a greater or a less portion of 
the understatidmg ; or rather, we ought to say, that It may have affected 
more, or it may have effected fewer, of the mental faculties t for we must 
always keep in view that,which the inaccuracy of ordinary language inclines 
us to forget, that the mind is one and indivisible ; that when we speak of 
its different powers or faculties, as memory, imagination, consciousness, we 
speak metaphorically, likening the mind to the body, as if it had members or 
compartments ; whereas, in all accuracy of speech, we mean to speak of the 
mind acting variously—that is, remembering, fancying, refiecting—the same 
mind in all these operations being the agent. We therefore cannot, in any 


(r) 15 Jur. p. 470. 

(i) 6 Moon's P . C t C, p. 34L 
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correctness of Language, speak of general or partial insanity ; but wo may 
most accurately speak of the mind exerting itself in consciousness without 
cloud or imperfection, but being morbid when it fancies, and so its owner 
may have a diseased imagination ; or the imagination may not be diseased, 
and yet the memory may be impaired, and its owner be said to have lost his 
memory* In these cases we do not mean that the mind has one faculty, 
as consciousness, sound ; while another, as memory or imagination, is 
diseased j but that the mind is sound when reflecting on its own operations, 
and diseased when exercising the combination termed f imagining/ or casting 
the retrospect, called 1 recollecting/ ? 

And again, in another part of the judgement:— 

“ Nothing is more certain than the existence of mental disease of this 
description—nay, by far the greater number of morbid cases belonging to 
this class. They have acquired a name—4ho disease called familiarly, as 
well as by physicians, 1 monomania/ on the supposition of its being confined, 
which it rarely is, to a single faculty or exercise of the mind, A person 
shall be of sound mind, to all appearance, upon all subjects save one or two, 
mi \ on these he shall be subject to illusions, mistaking for realities the sug¬ 
gestions of hb imagination. The disease here is said to be in the imagina* 

lion_that is, the patient’s mind is morbid or unsound when it imagines ; 

healthy and sound when it remembers* Nay, he may bo of unsound mind 
when his imagination is employed on some subjects, in making some combi¬ 
nations, and sound when making others, ot making one single kind of com¬ 
bination* Thus be may not believe all his fancies to be realities, but only 
some or one: of such a person we usually predicate that he is of unsound 
mind only upon certain points* I have qualified the proposition thus on 
purpose* because!! the being, or essence, which we term the mind, is unsound 
on one subject, provided that unsoundness is at all times existing upon 
that subject, it is quite erroneous to suppose such a mind really sound on 
other subjects. It is only sound in appe&rafke ; for if the subject of the 
delusion be presented to it, the unsoundness, which is manifested, by be¬ 
lieving in the suggestions of fancy as if they were realities, would break 
out; consequently it is as absurd to speak of this as a really sound mind— 
a mind sound when the subject of the delusion is not presented—as it would 
be to say that a person had not the gout, because, his attention being divert¬ 
ed from the pain by some more powerful sensation by which the person was 
affected, he, for the moment, was unconscious of his visitation. 

** It follows from hence, that no confidence can bo placed in the acts or 
in any act of a diseased mind, however apparently rational that act may 
appear to be, or in reality be* The act in question may be exactly such as 
a persomvUhout mental infirmity might well do* But therein this differ- 





NEW YORK CODE* 

■iS ■' j C>4nce between the two eases—the person uniformly and always of .sound 
mind could not, at the moment of the act done, be the prey of morbid delu¬ 
sion, whatever subject was presented to his mind ; whereas the person called 
partially insane—that is to say, sometlmoa appearing to be of sound, some¬ 
times of unsound mind—would inevitably show his subjection to the disease 
the instant its topic was suggested* Therefore we can with perfect confidence 
rely on the act done by the former, because we are sure that no lurking insanity 
—no particular, or partial, or occasional delusion—does mingle itself with the 
person's act, and materially affect it* But we never can rely on tin* act, 
however rational in appearance, done by the latter, because we have no 
security that the lurking delusion—the real unsound ness****-does not mingle 
itself with or occasion the act* We are wrong in speaking of partial un- 
soundness ; we are less incorrect in speaking of occasional unaoundnesa. 
W a should a ay that the unsoundness always exists, but it requires a refer* 
ence to the peculiar topic, else it lurks, and appears not* B ut the malady 
is there ; and as the mind is one and the same, it is really diseased while 
apparently sound ; and really its acts, whatever appearance they may put on, 
are only the acts of a morbid or unsound mind*" 


<SL 


On the subject of excluding testimony, we may consult the New 
York Civil Code,§ 1708, note, 

44 The fundamental difference between this system of evidence and 
that in common use, consists in this, that the former goes upon the princi¬ 
ple of admission * the latter upon the system of exclusion. Admission is 
the rule here ; exclusion is the rule of the common law. Let in all the 
light possible, wt ask. Not so the common law; exclude the light, it says, 
lest perchance it deceive you; unmindful, as it appears tons, that poor 
light is better than none. There are many occasions, when you cannot 
have the pure light of heaven; it sometimes comes through attained medium ; 
but you should not therefore prefer total darkness* 

11 The code of 1848 abolished incompetency from mere interest, but left 
pari its still incompetent, as witnesses in their own favor, la this completed 
code, we are for abolishing the remaining portion of the rule of exclusion, 
and for declaring parties competent as well as others, This has been already 
done in Connecticut, by a section of the Revised Statutes of 1849, as follows : 

<( 6 No person shall be disqualified as a witness In any suit or proceeding 
at. law or m equity, by reason of his interest in the event of the same, as 
a party or otherwise, or by reason of hia conviction of a crime ; but such 
interest or conviction may be shown for the purpose of affecting hia credit** u 
(Revised Statutes of Connecticut, 1819, page 86* sec. Ml*) 


§ 365* The proper time for taking the objection (if it were known 
to the party objecting) is before the witness is sworn; but at any time 
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tiring the examination at which the incompeteney becomes apparent, 
the objection will prevail, and the evidence already taken will be 
struck out. In Jacobs & LaybornW this is laid down as follows by 
Lord Abinger. 

fil Tiie plaintiff's counsel have furnished us with a proof of the antiquity, 
at least, of the practice contended for by them. They have shown that it 
has been recognised by the high authority of Lord King, assisted by thee© 
other learned Judges who sat with him on that occasion, and confirmed 
afterwards hy the opinion of Lord Hardwieke, one of the greatest J udges 
who ever presided in this country, not only on the law, but on the reason 
of the law. To this I can add the testimony of my own experience, which 
has been of more than forty years, that, whenever a witness was discovered 
to be incompetent, the Judge always struck the evidence which he had given 
out of his notes- I have known both Lord EUenborough and Mr, Baron 
Eayley erase whole pages in this way ; and it was not the practice to swear 
the witness on the voir dire 3 unless specially required by the party against 
whom he appeared. It is a very singular thing, that I do not recollect a 
case ever occurring before Lord Kenyon, in whose time I was in the habit 
of constantly attending the courts, in which a witness was sworn on the 
voir dire: and it very seldom happened in the time of Lord Ellenborougb, 
although of late years tire practice seems to have become more frequent. 
In courts of equity, also, it is every day’s practice to object to a witness as 
incompetent, whenever his incompotency appears ; there is no examination 
on the voir dire ; and it certainly may be said, that the danger spoken of by 
the defendant’s counsel in this case, of a patty withholding his objection till 
he sees a favourable opportunity for making it, cannot arise in those courts, 
as the evidence is kept secret, so that the party who would make the objec¬ 
tion if he could might not knosv when to take it. Still the same inconve¬ 
nience would exist more o* less; and it might well be said, that, if a party 
knew of any objection to the witness, ho ought to state it At once. The 
reason of the practice rests on the ground, —the law will not allow a ver¬ 
dict to stand which has been obtained on the evidence of a person whom 
the rules of law have declared incompetent to give evidence. Historians 
and others may receive all kinds of evidence of facts, hearsay as well as any 
other; but with juries It is otherwise, for the law (whether wisely or not it 
is unnecessary to discuss) excludes all testimony that it considers dangerous. 
Suppose, for instance, a verdict obtained on such Illegal testimony were 
questioned by means of a bill of exceptions, would it not be set aside ? 
There is no statute which says that the iucompetency of a witness must he 


(*) Ii Alee *and Welt. 685, 
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determined by an ex ami nation on the voir dire; when a man is examined on 
the voir dire, the examination is only to satisfy the conscience of tne Judge 1 
the jury having nothing to do with it. Now a witness may, on his examina* 
tion on the voir dire, appear perfectly competent; and the circumstance 
showing him not to be bo may appear afterwards* Suppose, for instance, a 
man examined on the voir (lire were, in answer to questions put to him, to 
swear distinctly that he had never been convicted of felony or perjury, ho 
is then prim d Jade competent, and is sworn in chief; but while his exami* 
nation is being proceeded with, the attorney for the party against whom he 
appears goes away, and fetches the record of his conviction—is not the op* 
pcsite counsel to be permitted to question him anew aa to that conviction ? 
Bo, in any other case, I do not see why counsel should be restrained from 
enquiring at any moment into the witness* competency; and, if they see 
that he is swearing falsely, excluding his testimony if they can* A counsel 
who knows of an objection to the competency of a witness may very fairly 
say, 4 X will lie by, and see whether he will speak the truth : if he does not, 
I will exclude his evidence/ I see no hardship or injustice at. all in that 
course/* 

§ 366. By the Scotch law ithe objection must bo taken before the 
witness is sworn* Alison, p. 420, so lays it down* 

§ 367. Any number of witnesses may be called to prove the same 
point : the court is bound to hear them all; and the repetition is no 
ground of objection. In Morley'a Digest, Title Evidence, Case 112, it 
is expressly so laid down. 

li a suit for possession of a Zamindari and other estates, by a party 
claiming as son and heir of the deceased Zamindar, the defendants denied 
the title of the plaintiff, alleging that he was a spurious and suppositious 
child, and tendered fifty-eight witnesses to prove that fact The Zillali 
Court,(^0 having taken the depositions of thirty of these witnesses, refused to 
permit the remaining twenty-eight to be examined, on the ground that, being 
to prove the facts deposed to by those already examined, it was unnecessary 
to take their depositions, and ultimately decided in favor of the plaintiff, 
i he defendants appealed to the Suddor Dewanny Adawlut of Bombay, which 
refused to examine the witnesses rejected by the Ziliah Court, and affirmed 
the decree of that Court. On appeal to Her Majesty in Council, the Judi¬ 
cial Committee remitted the case back to the Sudder Dewanny Adawlut, 
Being of opinion that the refusal, by that Court, to admit the examination 
of witnesses tendered, was irregular, and that no decision could be come to 
upon the merits under such circumstances/* 


Moore Ind> App, 424 


w'wT™ tify ® w »« *■ Jet Sinajco Vbby Singjee, 7th June 1841. 3 
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There have also been Circular orders on tlie subject 
Bion of f he Supreme Appellate Court is of itself couch 
on the point. 


Y. Mode of examining witnesses. 



§ 368. In Civil Suits* Act X of 1855, Sec. XII. directs how all evi¬ 
dence is to be taken. It must be in writing, except in cases tried by 
District MoonsifFs, where the amount does not exceed 20 rupees, or by 
Tillage Moonsiflk 

§ 369. This Section (XII.) alters the procedure in Mofussil Courts* 
where the practice was to take down evidence by a third party when 
the judge had not time to undertake the duty himself See Beg. VII. 
of 1809, Sec. XXII. which is expressly repealed by AetX. of 1855* 
Section I; Regulation XIL of 1809* Section YIIL is also repealed by 
the same Act and Section. 

§ 370. The practice of vicarious examination has too largely pre¬ 
vailed in Criminal as well as Civil cases. 1 have myself seen such 
an examination going on in the corner of a Magistrate’s tent, while tho 
Magistrate was engaged on other duties* although the charge was one 
of murder. I caunofc find however any provision in the Regulations 
for taking evidence by deputy in criminal cases, analogous to that 
above quoted for civil suits. Regulation YIL of 1802. Section XVIII. 
certainly contemplates nothing of the kind; and Reg. X, oi 1316, 
(which makes the judges also criminal judges) expressly provides by 
Section IX. Clause I* that the judge himself shall take the deposition* 
See also Sections XT. XVI* whereby criminal judges are required to 
take the depositions themselves* Act VII* of 1843, Section XXX. 
contains a similar provision* 

| 371. We come now to the practice by which the examination of 
a witness is regulated; and this may be conveniently considered un¬ 
der three heads. The party tendering ihe witness first examines him 
and this is called the examination in chief. Then the opposite party 
searches the credit and veracity of the witness : this is called the cross- 
examination ; and then the party responding, has the privilege of 
allowing the witness an opportunity of explaining any thing which 
may have been elicited from him on cross-examination ; this is called 
ihe re-emmitiation. We shall consider each of them in its order:— 
and 


t 



EXAMINATION IK CHIEF, 

0/ the examination in chief* 


§ 372. Leading questions are not to be asked. The ordinary cri¬ 
terion of a leading question is said to be, whether the answer to it 
would be directly yes or no. But this is scarcely accurate, as there 
are many questions which obviously could receive no other answer, 
but which nevertheless could not be objected on that ground. 

§ 373, It is proper to lead a witness in all matters which are 
merely introductory, and the same question may be objectionable or 
unobjectionable according to circumstances. For instance, in a case 
of assault, if the defence be an alibi, it would be obviously improper 
to ask a witness in chief point blank, Did you see the defendant at 
that place ? But if it were admitted that the defendant was present, 
and the defence was that in fact he had taken no part in the alleged 
assault, in technical terms, that he is not guilty , but was there acci¬ 
dentally as a mere passer by, the question might be properly put, 
both because the matter would be introductory, and for the purpose 
of identification. In either case the answer would be, yes or no. 
Lord Ellenborough says iu Nicholh v, Dowdingf^ that the question 
would be objectionable, when the answer, if <c yes ?f or no,“ would be 
conclusive ; that is, going directly to the point in issue. 

§ 374. So where the question is simply one of identification, it is 
every day f s practice to point out to the witness in the box the prison¬ 
er at the bar, and ask directly. Is that the man ? The answer is di¬ 
rectly u yes >? tf or “ no/ 1 But if the witness is suspected, such a ques¬ 
tion would be improper, and the correct course would be to bid him 
look around the Court, and say if he saw the man he spoke of. 

§ S7o. No objection is more frequently taken than this to the 
leading form of a question, and yet as Lord Ellenborough observes 
in the ease above cited, no objections are usually more frivolous. 

The following noteW from Starkie deserves attention : 

“Nfaholfo v. Dotcdiny^ 1 Stark. 0. 8JL In order to prove that Dowding 
and Kemp were partners, the witness was asked whether Kemp had inter* 
fered in the business of Dowding; and upon the objection being taken that 
this was a leading question. Lord Ellenborough, 0, J., held that it was a 
proper question, and intimated that objections of this nature were frequently 


(tfi) 1 Starkie'& Casts, p.SI. 
(s) Note (e) p. ICO. 
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made without consideration. It is not a very easy thing to lay down any 
precise general rule as to leading questions; on the one hand, it is clear 
that the mind of the witness must be brought mto contact with the subject 
of cnqmiy ; and, on the other, that he ought not to be prompted to give a 
particular answer, or to he asked mj question to which the answer 4 yes' or 
1 no' would be conclusive. But how far it may be necessary to particularise, 
in framing the question, must depend upon the circumstances of each indi¬ 
vidual case. Upon the trial of De Berengcr and others, before Lord Ellen- 
borough, at GufldhaU, for a conspiracy, it became necessary for a witness 
{a postboy who had been employed to drive one of the actors in the fraud) 
to identify De Beronger with that person : and Lord Ellenborough held 
that, for this purpose, the counsel for the prosecution might point out De 
Berenger to the witness, and ask him whether he was the person. The 
same was done in Watson's mse, upon a trial at bar ; 2 Stark. C. 128. la 
these cases, the question was as to a mere fact to be determined by inspec¬ 
tion ; and m all such eases, it seems that the mind of the witness may he led 
directly to the very point, although a mors general question might have 
been proposed, as, whether the witness saw the person whom he had de¬ 
scribed in court. So where a witness is called to prove the handwriting of 
another, it ia the common practice to show him the document, and to ask, 
directly, whether that is the handwriting of A. B. But where a witness is 
examined aa to any conversation, admission or agreement) where the particu¬ 
lar terms of the admission or contract are important, this objection chiefly 
becomes material, since there is danger Jest the witness should by design 
or mistake be guilty of seme variance, and give a false coloring to the 
transaction. In such cases there seems to be no objection to directing the 
mind of the witness fully to the subject, by asking him whether lie was pre¬ 
sent when any conversation took place between the parties, or relating to 
the particular subject; and nhen the mind of the witness has been thus di¬ 
rected to the subject-matter, to request him to state what passed. It is ob¬ 
vious that observations like these are intended for the use of mere students ; 
to such it may not be improper to suggest, that when the time and place of 
the scene of action have once been fixed, it is generally the easiest course 
to desire the witness to give his own account of the matter, making him 
omit, as he goes along, an account of what ho has heard from others, which 
he always supposes to be quite as material as that which he himself has seen. 
If a vulgar, ignorant witness be not allowed to tell his story in his own 
way, he becomes embarrassed and confused, and mixes up distinct branchea 
of his testimony. He always takes it for granted that the Court and jury 
know as much of the matter as he does himself, because it has been the 
common topic of conversation in Ms own neighbourhood ; ami therefore his 
attention cannot easily be drawn so as to answer particular questions, with* 
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out putting them in the most direct foim> It is difficult, 
tract the important parts of his evidence piecemeal; but i 
first drawn to tlic transaction by asking kirn when and w 
and lie be told to describe it from the beginning, he will 
in hid own wav to detail all the facts in the order of time 


| 376. Any question which suggests or prompts a particular an¬ 
swer, is clearly inadmissible ; and is more objectionable than a ques¬ 
tion directly leading in point of form. I may caution the practitioner 
against an indulgence in this foolish practice, for it weakens ternbly 
the effect of the evidence so elicited, and is calculated to create the 
moat unfavorable impression on the mind of the fudge. 

| 377. A pleader may occasionally lead, or rather cross-examine 
liis own witness, by permission of the Court, where the witness is evi¬ 
dently hostile to him. The modern tendency of practice is however 
to keep the examinatifiii-m-duef to its ordinary bounds, and to take 
the demeanor, &e. of the witness into consideration when determin¬ 
ing 0I i his credibility and weight. Act II. of 1855, Section XXX. 
has now legalized the practice above alluded to. 

§ 378. So when a witness is called for the purpose of contradicting 
another witness who has sworn to the use of certain expressions and the 
like, it is usual to ask directly , wore such and such expressions used ? 
This arises from the necessity of the case ; the difficulty of proving a ne¬ 
gative is extreme, and the contradicting witness might beat about the 
bush for an hour, and give no contradiction after all, if he were simply 
told to state what expressions were used on ouch and such an occasion. 
On this subject Starkie has the following observations 

«'f be negative, if not allowed to be directly proved, could only be proved 
indirectly, by calling on the witness to detail the whole of what was said 
on the particular occasion, if any such were singled out by the evidence, or 
to detail the whole of several such conversations, where the use of the alleged 
expressions or words was not limited to any conversation in particular; 
8nd after all, the evidence would not be complete and satisfactory to «- ' 
tablish the negative, unless sooner or later the question as to the use of the 
particular expressions were to be directly put, for till then the evidence 
would show only that the witness did not remember their nse; but the dr- 
rcct negative, after the attention of the witness had been excited by the sug¬ 
gestion of the very expressions, would go much further. It may frequently 
happen that a witness, unable to detail even the substance of a particular 
conversation, may yet be able to negative with confidence proposals, offers, 
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tements, or other matters, sworn to have been made in the course of a 
conversation* In such cases, therefore, this form of enquiry is absolutely 
necessary for obtaining complete information on the subject. So where a 
witness is called to prove affirmatively what a witness on the other side hat* 
denied, as, for instance* to prove that on some former occasion that witness 
gave a different account of the transaction, a difficulty may frequently arise 


in proving affirmatively that the first witness did make such other state¬ 
ment, without a direct question to that effect, 

« But although the practice above stated is, to a certain extent, sanction¬ 
ed by a principle of convenience, and although, after other attempts have 
failed, it becomes a matter not of mere convenience but of absolute necessi¬ 
ty so to put the question to a witness called to contradict a former one, it 
is plain that the convenience so attained to is purchased at the expense of 
some departure from a general principle, and that it would usually be more 
satisfactory, where that is practicable, that the desired answer should be 
obtained without a direct suggestion, by which a fraudulent witness might 
be greatly aided*” 


§ 379* So again where details are of such length or difficulty that 
the memory requires assistance, the witness may be led. As for in- 
stance^ a witness may he asked as to the result of his examination of 
long accounts or of various old documents. The leading case on this 
subject is Mows JBrenlOTi^) 


“ Mr, Illingworth stated that he had examined the assession rolls and mi¬ 
nisters’ accounts from the time of Edw. III. down to the latest period, and 
that the rents of assize, rents of conventionary tenants, fines of tin and foils 
of tin, the old acknowledgments and new acknowledgments mentioned in 
the assesskm rolls and books, agreed with those mentioned in the ministers’ 
accounts in almost every instance with merely trifling deviations.” 


« Brougham objected to the result of the witness’ searches being receiv¬ 
ed in evidence. The 1 trifling deviations’ spoken of show the danger of ad¬ 
mitting evidence of this kind.” 


"Lord Tenterden, C. J.—In evidence of this kind, I cannot agree to 
give the time which is necessary to compare Latin documents. The timo 
of the Court would be occupied many months, if we were to go through 
them all in the way proposed. You have a right to cross-examine upon 


($0 The Nm Torh Civil Code, $ 1812, may be consulted : 

'* A question, which auggusts to the Wttaets the answer whioh the examining party de- 
&ircrs p is do nominated a leading or iuggefttif*. question* On a direct examination, leading 
questions tire not allowed, except in the sound discretion of the Court, under apodal circ am- 
ff fauces, making ii appear that the interest# of justice require it .' 1 
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this as far as you please ; hut there b no doubt it is evidence and the usual 
course,”^) 

§ 880, Leading questions are forbidden in criminal trials by Reg' 
VII. of 1802, Sec, SVIIL CL second. 

§ 381. Having shown the form in which, it is proper to frame 
questions, let me now see what are the subject and matter upon which 
a witness in chief may be examined, 

§ 382, 1st .—As to facts : Every witness is examinable as to all 
facts within his own knowledge* 2nd, he is examinable as to infer¬ 
ences drawn by him from facts within his own knowledge ; for in¬ 
stance as to his belief in the identity of band writing, which is framed 
upon his previous knowledgu of tko character of the writer's hand : 
but he cannot be asked as to bis inference drawn from what he has 
simply heard from others* For instance he could not be asked if he 
believed the prisoner at the bar was the man whom ho had heard de¬ 
scribed by others, or had seen described by the hue and cry, or any 
other advertisement. 

§ 383, There is an exception however to this last rule in regard 
to belief or opinion in matters of science, where the maxim of the 
law is ** cuilibet in arte snd credendim esL Credit is to be given to 
a witness skilled In his own profession. For instance it is allowable 
for a medical man, who has not himself attended the prisoner as a 
patient, to sit in Court during the trial, and having heard the facts 
of the prisoner's demeanor, conduct, <fee,, deposed to by other wit¬ 
nesses, he may be asked what opinion, inference* or belief,he draws 
from such evidence, assumiug it to be true, as to the state of the pri¬ 
soner's mind. This was done in M 9 N:igklm*& caBa( ffl ) There the ques¬ 
tion submitted to the Judges, was as follows :—(*) 

" Can a medical man, conversant with the disease of insanity, who never 
saw the prisoner previously to the trial, but who was present during the 
whole trial, and the examination of ali the witnesses, be asked Ms opinion 
as to the state of the prisoner’s mind at the time of the commission of the 
alleged crime, or hie opinion whether the prisoner was conscious at the time 


(s?) 3 Manning and Hyland's Btp< p. 212* 

(*) l Cm r. and K. p. 156. 

(6) Also reported in 30 Clatk& and Pin. f p. 200, 

This case is referred to in a note (&) /ta v. Uiggin&m, 
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of doing the act that he was acting contrary to law, or whether he was la¬ 
boring under any and what delusion at the time ? fl 
The reply was as follows, by Maule, J. 

“ Fifth, whether a question can be asked depends, not merely on the 


questions of fact raised on the record, but on the course of the cause at the 
time if; is proposed to ask it; and the state of an enquiry as to the guilt of a 
person charged with a crime, and defended on the ground of insanity, may 
be such that such a question as either of those suggested is proper to he 
asked and answered, though the witness has never seen the person before 
the trial, and though he has been present and heard the witnesses; these 
circumstances, of his never having seen the person before, and of his having 
been present at the trial, not being necessarily sufficient, as it seems to me, 
to exclude the lawfulness of a question which is otherwise lawful, though I 
will not say that an enquiry might not be in such a state as that these cir¬ 
cumstances should have such an effect. 

* l Supposing there is nothing else in the state of the trial to make the 
questions suggested proper to he asked and answered, except that the wit¬ 
ness had been present and heard the evidence, it is to be considered whether 
that is enough to sustain the question. In principle it is open to this objec¬ 
tion, that, as the opinion of the witness is founded on those conclusions of 
fact which he forms from the evidence, and as it does not appear what those 
conclusions are, it may he that the evidence he gives is on such an assump¬ 
tion of facts as make it irrelevant to the enquiry. But such questions have 
been very frequently asked, and the evidence to which they are directed has 
been given, and has never, that I am aware of, been successfully objected to. 
Evidence, most dearly open to this objection, and on the admission of which 
the event of a most important trial probably turned, was received in the 
case of the Quern u. M'Naghlm* tried at live Central Criminal Court in 
March last, before the Lord Chief Justice, Mr. Justice Williams, and Mr- 
justice Coleridge, in which counsel of the highest eminence were engaged 
on both sides ; and I think the course and practice of receiving such evidence, 
confirmed by the very high authority of these Judges, who not only received 
it, but left it, as I understand, to the jury without any remark derogating 
from its weight, ought to be held to warrant its reception, notwithstanding 
the objection in principle to which it may be open. In cases even where 
the course of practice in criminal law has been unfavorable to parties ac¬ 


cused, and entirely contrary to the most obvious principles of justice and 
humanity, as well as those of law, it has been held that such practice con¬ 
stituted the law, and could not be altered without the authority of Parlia¬ 
ment. 1 * 

And by Tinclal, C, J., thus, 

u The question lastly proposed by your lordships is * Can a medical man 


fid *!* 0 
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is a 

conversant with the disease of insanity, who never saw the prisoner previ¬ 
ously to the trial, hut who was present during the whole trial and the ex* 
animation of all the witnesses, be asked his opinion as to the state of the 
prisoners mind at the time of the commission of the alleged crime, or lus 
opinion whether the prisoner was conscious at the time of doing the act 
that he was acting contrary to law, or whether he was laboring under any 
and what delusion at the time ?* In answer thereto, we state to your lord** 
ships, that we think the me lical man, under the circumstances supposed, 
cannot in strictness he asked his opinion in the terms above stated, because 
each of those questions involves the determination of the truth of the facta 
deposed to, which it is for the jury to decide, and the questions are not mere 
questions upon a matter of science, in which case such evidence is admissible. 
But, where the facts are admitted, or net disputed, and the question becomes 
substantially one of science only, it may bo convenient to allow the question 
to be put in that general form, though the same cannot be insisted on as a 
matter of right/* 

Sfcurkle, p. 175, note (i) should here ho consulted :— 


ct Thus, in an action for unskilfully navigating a ship, a master of the 
Trinity House* or other nautical man, cannot he asked whether, having 
heard the evidence, he considers the ship was improperly navigated, for that 
would be requiring him to draw a conclusion of fact and then to give an 
opinion upon it, and would make him a judge not only of the matter of skill 
and science but also of the truth of the facts in dispute; but ho may be 
asked what was the duty of a captain under certain specified circumstances ; 
£iU$ v, Brown, 9 Car. k F, CGI: or whether, admitting the facte as proved 
by the plaintiff to be true, he is of opinion that a collision could have been 
avoided by proper care on the part of defendant^ servants ; Fenwick u. Bell, 
I Car, St K. 312. And see J Malian v. Nesbitt 1 Car. & P. 70; Jameson 
i 7 , Drinhald, 12 Moore, 148. So where the sanity or insanity of an indivi¬ 
dual is the point to be decided by the jury, and medical men who previously 
knew nothing of the prisoner, but have heard the evidence, are called on to 
give an opinion, the proper course is not to ask them what their opinion is 
as to the state of mind of the party, for that would necessarily assume and 
involve the truth of the evidence which it is for the jury, and not the wit- 
nesses, to weigh and decide, but they should he asked what is their opinion, 
assuming the facts stated by the witnesses to be true, as to his state of mind; 
M'Nnghtm 7 * cate, 10 Cl k Fin. 200; 1 Car. & Kh 135. Where, however, the 
truth of the facte is not disputed, and the question remaining is one almost 
exclusively of science, it is usual to allow the question to be thus broadly 
put, though, if objected to, it could net be insisted upon. If doubts txist 
as to the accuracy of gome of the facta, it may perhaps be well in propound* 





ing the question to the witnesses to exclude those facts from their considera¬ 
tion; and see Wheeler v. Alderson , 3 Hagg, BccL B. 


Another leading case upon this point is M. v> SearU^ tlie placitum 
of which, is as follows :— 

« When a prisoner's defence h insanity, a medical man, who has heard 
the trial, may be asked whether the facts proved show symptoms of insanity/' 

§ 384. According to the Scotch l&w^& private writing, if tender¬ 
ed in evidence, must be proved either by; 

1st The person who wrote? it* 

gnd. Those who have seen him writing. 

3rd. Those who know his writing. 

4th, By engravers, 

5th. By comparison. 

§385. In the English Ecclesiastical Courts proof of handwriting 
by comparison has always been admitted, i. e. the opinion of persons 
skilled in deciphering handwriting, such as Bank Clerks, &o. The 
actual undisputed handwriting is shown and the witness asked if 
another paper is in the same person's handwriting. This was not ad¬ 
missible according to the English Law till lately. ^lOW by Act IL oi 
1855, Sea XLVUX such comparison is legalized. A comparison ot 
handwriting is not permitted by the Mahomedan Law. See Moriey’s 
Digest, Tit. Criminal Law, Case 209, 

<* Comparison of handwriting if* not admitted by the Mahomedan law 
as legal evidence. Governments. Chulhtn Lai. 20th Attg. 1B06, 1 N. 

A. Rep. 113.—H, Colebrooke & Fombelle/' 

It lias always been the practice in the Mofussil Courts, which is the 
more extraordinary, sceiug that it was not in accordance with the 
practice of either the English or Mahomedan Law of Evidence. 

§ 386, Although Act IL of 1855, has now declared that such proof 
is admissible, it may be well for the student to see how the law stood 
before this enactment. The whole subject is so well handled by Tay¬ 
lor, that though the extract is long, we can scarcely spare the author's 
passage which will be found in § 1349—53. 

41 la the Ecclesiastical Courts, witnesses skilled in the examination of 
handwriting and detection of forgeries, have been permitted for centuries 


(c) 1 J/ew- ond Hob, p. 75. 
{d} Alison, p 60L 







'JrAYLOTl’S OBSERVATIONS, V 

^ ^ e P ose their opinion, upon direct comparison of the writing in ques¬ 
tion with other documents, admitted to be in the handwriting of the party, 
or proved to he so by persons who saw them written ; and that, too, though 
the specimens on which the comparison is founded may lie wholly irrelevant 
to the case. In France the same doctrine prevails, at least to a limited ex- 
tent; and in America, though some of the States have adopted the English 
rule, others have altogether rejected it, while a few have received it, subject 
to considerable modifications* It will be seen, by referring to the last note, 
that the American decisions do not add much weight to either side of the ar¬ 
gument ; and theyarc here noticed, rather as furnishing to the curious Tend¬ 
er ample sources for further investigation, than as affording u safe, or in¬ 
deed an intelligible, guide, on which to rely* Still, if it were possible to 
extract from those conflicting judgments any rule, which would find sup¬ 
port from the majority of them, perhaps it would amount to this ; that such 
papers can be offered in evidence to the jury, only when no collateral issue 
can be raised concerning them ; that is, where the papers are either con¬ 
ceded to be genuine-, or are such as the other party is precluded from deny¬ 
ing; or are papers belonging to the witness, who was himself previously ac¬ 
quainted with the party's handwriting, and who exhibits them in confirma¬ 
tion and explanation of his own testimony. 

“In thus discussing at length the general rule of law, which rejects 
all proof of handwriting by direct comparison, and in venturing to question 
the validity of the principles on which this rule is founded, it is not intended 
for a moment to deny the existence of the rule, but simply to advocate, 
however feebly, the adoption of another system; and, acknowledging the rule 
to be the law of the land to the fullest extent, it now becomes necessary to 
advert to iivo exceptions, which have been recognised in courts of justice with 
more or less distinctness* First, where other documents , admitted In be 

hart, already been produced as evidence 7 a the cause, the jury may €o?u~ 
pare them with the wiling in dispute. The reason assigned for this excep¬ 
tion is, ihat, m the jury are entitled to look at such writings for one purpose, 
it is better to permit them, under the advice or direction of the Court, to 
examine them for all purposes, than to embarrass them with impracticable 


distinctions, to the peril of the cause* In fact, it is impossible to prevent 
the comparison, and therefore the exception may be said to rest on necessity. 
Moreover, this course is supposed to be the less inconvenient inasmuch as 
documents, which are put in for other purposes, will generally be free from 
all suspicion of having been unfairly selected* But this last reason will not 
be universally applicable, because, if a paper happen to be admissible in its 
own nature, as bearing in however slight a degree on the cause, the judge 
cannot reject it, though U be avowedly put in for the sole purpose of 
enabling the jury to compare it with another document in dispute* Where 


wwta^ 



the holder of a bill, which has been endorsed to him by the drawer* brings 
an action against the acceptor, who by hia plea denies the endorsement 
alone, the jury cannot compare the endorsement with the drawing, and thus 
find a verdict for the plain tiff without the intervention of a witness, though 
the acceptance admits the drawing to be correct* and this is further confirm¬ 
ed by a subsequent acknowledgment by the defendant 

ct Secondly, where documents are of such antiquity that witnesses 
who have corresponded with the supposed writer, or who have seen him 
write, cannot bo produced, the law will, from necessity, be satisfied with less 
strict proof than is required in other eases* We have seen that, as a gene¬ 
ral rule, such documents, when thirty years old, prove themselves ; but 
nevertheless there are occasions, when in order to establish identity, it 
becomes necessary to prove the handwriting. For instance, if in a pedigree 
cause, or a peerage claim, a declaration, purporting to have been written by 
a deceased member of the family, be tendered in evidence, or if it be requir¬ 
ed to show the identity of the writer of two ancient documents, only one of 
which is admissible in the cause, the handwriting must be proved in some 
legal mode, however ancient the papers may be* The question then remains, 
how is thb to be done ? Till within a recent date it has been thought that 
the proof might be established in one or both of two ways ;— either by pro¬ 
ducing other documents, admitted to be genuine, or proved to have been 
respected, treated, end acted upon us such by the parties interested in them, 
and then permitting witnesses, whether experts or others, and perhaps even 
the jury, to compare such documents directly with the paper in dispute ; or 
by calling witnesses, who, from a prior examination of these documents, 
could, without an actual comparison, pronounce their belief, as to whether 
or not the instrument in question were written by the same hand. But 
though, in the case of Dew t>* Sucker more* the judges of the Court of Queen's 
Bench, differing as they did with respect to the immediate question before 
them, appear to have recognised the legality, if not of both these modes of 
proof, at least of the latter ; yet the House of Lords, by a very recent deci¬ 
sion, have thrown much doubt an the subject, if they have not expressly 
overruled the practice that had hitherto prevailed. 

* i( The question arose on the claim of Sir B. W, Bridges to the Barony of 
Fitzwaiter, when it became necessary to show that a family pedigree, pro¬ 
duced from the proper custody, and purporting to have been made some 
ninety years ago by an ancestor of the claimant, was in fact written by him . 
To establish this fact, an inspector of official correspondence was called, 
who stated that he had examined the signatures attached to two or three 
documents, which were admitted to have been executed by the ancestor;*— 
that they were written in a remarkable character ; and that his mind was so 
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impressed with that character, as to enable him, without immediate compa¬ 
rison, to say whether any other document was or was not in the handwriting 
of the same person. The Attorney-General having objected to the testi¬ 
mony of this witness, on the ground that he had gained his knowledge of 
the handwriting, not from a course of business^ like a party’s solicitor or 
steward, but from studying the signatures for the express purpose of speak¬ 
ing to the identity of the writer, the Lord Chancellor and Lord Brougham 
were clearly of opinion that the testimony was inadmissible, the latter noble 
lord observing, that the cases of Doe u, Tarver t and Sparrow v. Warrant, if 
correctly reported, had gone further than the rule was ever carried ; that the 
Lord Chief Justice entertained the same views on this last subject j and that 
if, as was doubtless the case, such kind of evidence had been often received, 
it was only because no objection had been raised. The family solicitor of 
the claimant was then called, and having stated that he had acquired a know¬ 
ledge of the ancestors handwriting, from having had occasion, at different 
tim a, to examine, in the course of his business, many deeds and other in¬ 
struments purporting to have been written or signed by him, the lords con¬ 
sidered this witness competent to prove the handwriting of the pedigree. 
The distinction drawn between these two witnesses Is obvious. The former 
had studied the signatures admitted to be genuine, with the avowed purpose 
of discovering a similitude between them and the writing in dispute, and 
might well be supposed to bring to the investigation that bias in favor of 
the party calling him, which is proverbially displayed by scientific witnesses ; 
the latter had acquired his knowledge incidentally, and unintentionally, 
under no circumstances of prejudice or suspicion, and, what is especially 
worthy of remark, without reference to any particular object, person, or 
document. 

“ Again, in another recent case, where, in order to prove a pedigree, it 
became necessary to rely upon a marriage certificate, which purported to 
have been written and signed eighty-five years before the trial, by W. Da¬ 
vies, the then curate of the parish, the Court held that the document was 
admissible, on proof by the parish clerk, that in the course of his oflicial 
duty he had acquired a knowledge of the handwriting of Mr. Davies from 
various signatures in the original register. It was obj ected that some witness 
should have been called to speak to the death of the curate, or to have shown, 
when he died, or at least that some search should havo been made for per¬ 
sons who might have see 1 ! him write, or have been able to prove his signa¬ 
ture in the ordinary way ; but the objections were overruled as untenable. 
Coupling these decisions with the case of Brookbard tn Woodhy> in which 
Mr. Justice Yates refused to permit the proof of an old paper by compari¬ 
son, it may perhaps be stated as the better opinion, that, although in proving 
ancient writijogSj no evidence of an ineffectual search for persons who have 
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corresponded with the writer need be given, yet, in strict law, the handwrit¬ 
ing of such documents must be proved by some witness who has become 
acquainted with it in the ordinary course of his business, and that it wilt 
not be allowable, either to call a scientific witness who has obtained his know¬ 
ledge by studying other documents ill the same handwriting, or to produce 
such documents to the jury, provided they be not admissible for some other 
purpose, in order to enable them to form a comparison.” 

§ 387. A man swearing falsely to belief may be indicted for per¬ 
jury. The leading case on this point is Pedky's case* t®) 

*< A bankrupt committed on mesne process, on an extent from the Crown, 
and also under the Commissioners* warrant, may be discharged $ mad the 
commitment by the Commissioners, if they hate mistaken bnproUble an¬ 
swers for unsatisfactory ones ; for if he is perjured, ho may be indicted, 
though he has not sworn positively, hut only that he believes, 

§ 388. In France the evidence of skilled witnesses, or as they are 
called ts Experts/" is carried to a great length. The celebrated case 
of Le Bnm affords an excellent illustration. 1 There “ Aperts” were 
examined on a variety of points, if) 

§ 389. A witness skilled in foreign law maybe asked aa to his opi¬ 
nion of the law. By Act II. of 1855, Sec. XII. a provision is made 
which will go far towards obviating the necessity for recourse to this 
dilatory and expensive method of ascertaining the state of foreign 
law. 

§ 399. Great caution is necessary in receiving the evidence of pro¬ 
fessional witnesses. The medical testimony recorded in Palmer's trial 
for the murder of Cooke will bo fresh In the recollection of all. And 
the following remarks of Best should be borne in mind» 

“ But the weight due to this, as well as every other kind o! evidence, h 
to be determined by the tribunal, which is to form its own judgment on the 
matters before it, and is not concluded by that of any witness, however 
highly qualified or respectable. Nor is this always an easy task ; there 
being no evidence the value of which varies so immensely as that now under 

(<?) 1 Ceach** Crown Laic* p- 327. 

(f) 3 Bmtham's Rvt. of Bv, p. GO. 

The cams is reported C Cdebret, p. 323, There, M Experts were einminod from 

Taricm* trade* j Lockmnkcra to speak to the stale of lock.*; washerwomen, to clothes, i 
and the unfortunate j.a Brim was condemned and executed, though Kia innocence was lully 
eatnbUahGd subsequently by the confession of the real murderer. We Have a atriking iu- 
sbin ■<? of the evidence ol .Exports in the very recent ctee of Brume? t\ Freeman and another, 
decided in the l^rlvj Council, on the domicile of Englishmen in Franco. There a number 
cf ** Experts** wm examined oa both sldoa to prove what was the law of Franca. 
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PROFESSIONAL EVIDENCE. 


consideration, and respecting which it ia so difficult to lay down any rules 
beforehand* Its most legitimate, valuable, and wonderful application ia on 
charges of poisoning, where poison is extracted From a corpse by means o £ 
chemical analysis* 4 It is surely,’ says Dr. Beck, 4 no mean effort of human 
skill to be brought to a dead body, disinterred perhaps after it has lain for 
months, or even years in the grave; to examine its morbid condition ; to 
analyze tire fluids contained in it (often in the smallest possible quantities) ; 
and from a course of deductions founded in the strictest logic, to pronounce 
an opinion, which combined circumstances, or the confession of the criminal, 
prove to be correct* It is such duties ably performed, that raise our profes¬ 
sion to an exalted rank in the eyes of the world; that cause the vulgar to 
marvel at the mysterious power by which an atom of arsenic, mingled amidst 
a mass of confused ingesta, can still be detected* It does more : it impresses 
on the minds of assassins, who resort to poison, a salutary dread of the great 
impossibility of escaping discovery/ And it would not be easy to overrate 
the value of the evidence given in many difficult and delicate enquiries, not 
only by medical men and physiologists, but by learned and experienced 
persons in various branches of science, art, and trade* But as it is impos¬ 
sible d priori to measure the integrity of any witness, and equally ao to de¬ 
termine the amount of skill which a person following a particular science, 
art, or trade may possess, the tribunal Is under the necessity of listening to 
all such witnesses who present themselves* Now, after making every al¬ 
lowance for the natural bias which witnesses usually feel in favor of causes 
in which they are embarked, and giving a wide latitude for bond jfrfr opi¬ 
nions, however unfounded or fantastical, which persons may form on sub¬ 
jects necessarily much depending on conjecture, there can be no doubt that 
much testimony is daily received in our courts as 4 scientific evidence* to 
which it is almost profanation to apply the term ; as being revolting to com¬ 
mon sense, and wholly inconsistent with tbs commonest honesty on the 
part of those by whom it is given* In truth witnesses of this description 
are apt to presume largely on the ignorance of their hearers with respect, 
to the subject of examination, and little dread prosecution for perjury—an 
offence of which it Is extremely difficult to convict a person who only swears 
to hh belief, and, when that belief relates to scientific matters, may be 
pronounced almost impossible* On the other hand, however, mistakes have 
occasionally arisen from not attaching sufficient weight to scientific testi¬ 
mony* This arises chiefly where the knowledge of the tribunal and society 
m general are in a high degree in arrear of the scientific knowledge of the 
tritness* One remarkable instance ia cited by a modem author on the 
law of evidence* A civil engineer of high reputation having deposed be¬ 
fore a committee that locomotive engines might very possibly be expected 
to travel on railroads at the rate of ten miles an hour, the interrogating 





REFRESH 1$ <3 MEMORY. 


counsel contemptuously bit! him stand down, for be should aak him no more 
questions, and the weight of his former evidence waa much impaired,” 


| 391. A witness may be examined, thirdly, ns to Hearsay, in those 
cases which have already been considered of Pedigree* See an to 
{§ 127—292.) 


§ 392. Refreshing Memory.W —When a witness is asked as to facts 
of which he has no recollection, or but a faint one, except through the 
medium of some written memorandum made at or about the time of 
the event to which it relates, he may look at such memorandum for 
the purpose of refreshing his memory, Starkio writes as follows, page 


177 



“ Although in general leading questions are not to he put to a witness, 
yet, where his memory has failed, he may, even during examination, read, or. 
If necessary, hear the contents of a document read, for the purpose of re¬ 
viving Ida former recollection* And if by that means he obtains a recollec¬ 
tion of the facts themselves as distinct from the memorandum, his state¬ 
ment is admissible in evidence. A witness is, of course, competent to tes¬ 
tify as to his actual present recollection of a fact, although in the interval 
his memory may have failed, and although such defect, and the means of res¬ 
toration may be the subject of comment in cases to which any suspicion is 
attached. The law however goes further, and in some instances permits a 
witness to give evidence as to a fact, although he has no present recollec¬ 
tion of the fact itself- This happens in the first place where the witness 
having no longer anj T recollection of the fact itself, is yet enabled to state 
that at some former time, and whilst ho had a perfect recollection of that 
fact, he committed it to writing. If the witness be correct in that which 
he positively states from present recollection, viz., that at a prior time ho 
had a perfect recollection, and having that recollection, truly stated it in the 
document produced, the writing, though its contents are thus hut mediately 
proved, must be true. Such evidence, though its reception be warranted 
by sound principles, is not in ordinary cases as strong and satisfactory as 
immediate testimony, for in such cages, the witness professing to have no 
recollection left as to the facts themselves, there is less opportunity for cross- 
examination, and fraud is more easily practised. 

u There is also a class of cases where the testimony of a witness is ad¬ 
missible to prove a fact, although he has neither any recollection of the fact it¬ 
self, nor mediate knowledge of the fact, by means of a memorial of the truth 
of which be has a present recollection* This happens where the memoran¬ 
dum is such as to enable the witness to state with certainty that it would not 


(A) These remarks are of course equally applicable to crcis and re-cxaminatiuii. 
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have been made had not the f*ct in question been true, liere the truth of 
the evidence does not wholly depend on the contents of the document itself, 
or on any recollection of the witness of the document itself, or of the cir¬ 
cumstances under which it was made, but upon a conviction arising from 
the knowledge of Ins own habits and conduct sufficiently strong to make 
the existence of the document wholly irreconcilable with the non-existence 
of the feet, and so to convince him of the affirmative. 

4C Thus, in proving the execution of a deed or other instrument (one of 
the most ordinary and cogent cas^s within this class) where a witness call¬ 
ed to prove the execution of a deed sees his signature to the attestation, 
and says he is thereby sure that he saw the party execute the deed, that is 
& sufficient proof of the execution of the deed, although the witness should 
add that ho has no recollection of the fact of the execution of the deed. 
The admission of such evidence is not confined to attestations of the ex¬ 
ecution of written instruments.” 

What Sfcarlrio here says may be reduced under three heads. 

When the document brings the facts immediately to re¬ 
collection* 

When the witness has no present recollection of the fact 
itself brought home to him by the perusal of the docu¬ 
ment, but ho can state that he did truly commit the fact 
to writing. 

When he recollects nothing from the document, but feels 
satisfied that he would not have written it unless it was 
true. A common instance of this is afforded by the at¬ 
testing witness of an old document, from whose memory 
all recollection of the execution has faded, but who says 
he is satisfied that he would not have attested it, unless it 
had been properly executed. 

§ 394 Generally speaking, an instrument used for the purpose of 
refreshing memory, ought to be in the handw riling of the person 
using it, and as nearly as possible contemporaneous with the fact 
which it records ; at the samo time, neither of these conditions is ab¬ 
solutely indispensable. A witness may refresh kia memory from a 
document written by another, if at or about the time it was made, he 
has seen and inspected it, and it does bring the fact to his memory. 
For instance, a ship^ log book is usually written up by the mate; 
yet the captain would be permitted to refresh his memory by it, if 
he could swear that ho examined it shortly after the time of the 


§ 393. 
1st 

2nd, 

3rd. 
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entry, and that it was correct, and that by looking at the entry he 
remembered that the circumstance it narrated had taken place, bo a 
shopkeeper who has himself sold goods, oi 'which the accounts are 
kept by one in his employ, if he has inspected the entries within a 
reasonable timo after the entry was made, would be allowed to refresh 
his memory by the memorandum, notwithstanding it was made by a 
third person; but it is evident that the weight to be attached to such 
testimony will vary according to circumstances, A judge will attach 
much more weight to the evidence of a person speaking from a con¬ 
temporaneous entry made by his own hand, than to that of one to 
whose memory the fact was recalled by a memorandum made by a 
third party, and which perhaps he had not seen for some time after it 
was made* 


§ 395. The law upon this point is now settled by Act II. of 1855, 
Section XLY. 


§ 396. In accordance with the rule which requires the production of 
the best evidence, the memorandum itself must be produced, not a copy 
of it, unless indeed the Court is satisfied that the non-production of 
the original has been sufficiently accounted for. It frequently hap¬ 
pens that a witness makes an extract from his books, which would 
be themselves good sources for refreshing his memory : while the 
extract as a mere copy of such books is not receivable. See Act II. 
of 1855, Section XLYL 

g §97^ When a document is put into the hands of a witness for 
the purpose of refreshing his memory, the opposite pleader has a 
right to see it, and he may cross-ex ammo the witness upon the wfiolo 
of it. See Act II, of IS55, Section XLY. 


<SL 


2nd* Crow* Examination. 


§ 398, It is impossible more lucidly to explain the use and objects 
of cross-examination than in the words of Stark!#*) already quoted, 

| 399. Any witness who lias once been sworn, may be cross* ex¬ 
amined, although no question may have been asked him in chief i 
unless he has been sworn by mistake, as where there are two witness¬ 
es of the same name, and the wrong one answers to his name. 

§ 400. Leading quest Iona may be asked on cross-examination : 


(0 F, m (*} Sec ante J 61, 









176 


CROSS-EXAMINATION. 



but words must not be put into the mouth ol\. witness, in order that 
he may echo them back; nor must the pleader, by his form of ques¬ 
tion, assume, as already proved, any fact which has not been proved, 
or any statement as made, which has not been made- This is an 
error of constant occurrence, though nothing can be more unfair. 

§ 401. A witness may not be cross-examined as to collateral mat¬ 
ters ; for they are foreign to the issue- If questions upon collateral 
facts wore permitted to be put for the purpose of laying a foundation 
to contradict the witness as to the answers be might give, it is 
clear that one trial might ramify into fifty ; a judge might have to 
try twenty different issues upon matters which would not in the least 
assist, hut on the contrary might embarrass him in deciding the issue 
really before him. For instance, on an action founded on a contract, 
a witness should not be examined or cross-examined as to a contract 
made with third parties- The loading case on this point is Bpmceky 

£?. tie warns 1 ) 

u The Court were all decidedly of opinion that It was not competent to 
counsel on crosa-examination to question the witness concerning a fact 
wholly irrelevant to the matter in issue, if answered affirmatively, for the 
purpose of discrediting him if he answered in the negative by calling other 
witnesses to disprove what he said* That in this case, whatever contracts 
the witness might have entered into with other persons for other loans, they 
could not be evidence of the contract made with the defendant, unless the 
witness had first said that he made tlio same contract with the defendant as 
ho had made with those persons ; which he had not said-” 

§ 402. A witness does not cams into Court prepared to answer as 
to all the transactions of bis past life ; and when a collateral matter 
has been examined into without objection being made, the evidence 
must be taken m it stands; it cannot be contradicted ; for then the 
error already tolerated, perhaps through an oversight, would ho inde¬ 
finitely increased, and the trial prolonged upon purely irrelevant 
matter. 

§ 403. But the character of a witness is tfever irrelevant; since it 
is of the highest importance in enabling the judge to weigh the value 
of his testimony. There has been a long struggle on this point, which 
even yet is not concluded in England, and in this respect the Law of 
India is in advance* 


(J) 7 p< IQ3, 







CflWINAfma ANB DEGRADING QUESTIONS. 


§ 404* By 14 and 15 Vic. c- 99, s* HI. a witness is not bound fo 
answer criminating questions : but by Act XL of 1855, Sec. XXXII. 
it is provided as follows :— 


* c A witness shall not be excused from answering any question relevant to 
the matter in issue in any suit or in any Civil or Criminal proceeding* upon 
the ground that the answer to such question will criminate, or may tend, 
directly or indirectly, to criminate such witness, or that it will expose, or 
tend, directly or indirectly, to expose such witness to a penalty or forfeiture 
of any kind. 

44 Provided that no such answer, which a witness shall be compelled to 
give, shall, except for the purpose of punishing such person for wilfully giv¬ 
ing false evidence upon such examination, subject him to any arrest or pro¬ 
secution, or be used as evidence against such witness in any criminal pro- 
cacdmgd 1 


§ 405. Where such question is answered in the negative, it is not 
open to contradiction. 

§ 406. Whether a degrading question^) may be asked has been the 
subject of ranch, controversy : but it should be remembered that as 
the law formerly stood witnesses who had been convicted of felony 
were considered infamous, and incapable and unworthy to give evi¬ 
dence : but now that this disability has been removed, it seems only 
reasonable that they should be bound to answer questions as to their 
former crimes, notwithstanding the degrading tendency, for other¬ 
wise a material circumstance for determining the true value of their 
evidence will not be brought under the notice of the judge. Accord¬ 
ingly Act II. of 1855, Sec. XXXIII. provides as follows ;— 


u A witness in any cause may be questioned as to whether he has been con¬ 
victed of any felony or misdemeanor, and upon being so questioned, if he 
either denies the fact or refuses to answer, it shall be lawful for the oppo¬ 
site party to prove such conviction.’* 

§ 407. Although tho law is now thus settled, it may bo well to 
study the following remarks of PhiUipps :—(«) 


w Thirdly, the last case to be mentioned on this subject is, where a ques¬ 
tion is asked not relevant to the matters in i^sue, the answering of which 
has a direct tendency to degrade the witness 1 character, though it may not 
subject him to a criminal prosecution. If a witness, for instance, were to 



(m) Observe the difference between criminating and deluding questions. The former btc 
those which threaten to brifift the wilneea nnbsoq neatly within the tinnier of the hw ; tho 
latter may be such os seek to expose hit having nlrendy suffered (be penalty of the liw> 

(n) YoL 2 page 453. 
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be asked, whether lie had not suffered some infamous punishment, or if my 
Other question of the same kind were asked, imputing criminality to the 
witness in acme past transaction, and not relevant to the matters in issue, 
would he be compellable to answer ? The enquiry here made, it is to be 
observed, relates only to such questions as are not relevant to the matters 
in issue; for if the transaction, to which the witness is interrogated, form 
any part of the issue, he will be obliged to give evidence, however strongly 
it may reflect upon his character* 

There seems to be no reported case, in which this point had been solemn¬ 
ly determined; and, in the absence of ail express authority, opinions have 
be'in much divided. The advocates for a compulsory power in croas-exami- 
nation might argue, that as parties are frequently surprised by the appear¬ 
ance of a witness unknown to them, or, if known, entirely unexpected, 
without such power they would have no adequate means of ascertaining 
what credit is due to his testimony ; that on the cross-examination of spies, 
informers, and accomplices, this power is more particularly necessary : and 
that if a witness may not be questioned as to his character at the moment 
of trial, the property and even the life of a party must often be endangered. 
Those, on the other side, who maintain, that a witness is not compellable 
to answer such questions, may contend to the following effect. They say, 
the obligation to give evidence arises from the oath, which every witness 
takes; that by this oath he binds himself only to speak touching the mut¬ 
ters in issue; and that such particular facts as these—whether the witness 
has been in gaol for felony or suffered some ‘infamous punishment, or the 
like,—cannot form any part of the issue, as appears evident from this con¬ 
sideration, that the party, against whom the witness is called, would not be 
allowed to prove such particular facts by other witnesses. They may argue, 
further, that it would be au extreme grievance to a witness, to be compelled 
to disclose past transactions of his life, which may have been since forgot¬ 
ten, and to expose bis character afresh to evil report and obloquy, when per¬ 
haps by subsequent conduct he may'have recovered the good opinion of the 
world ; that if a witness is privileged from answering a question, though re¬ 
levant to the mutters in issue, because it may tend to subject him to a for¬ 
feiture of property, with much more reason ought he to be excused from 
answering an irrelevant question to the disparage men t and forfeiture of his 
character; that In the case of accomplices, in which this compulsory power 
of cross-examination is thought to be more particularly necessary, the power 
may be properly conceded to a certain extent, because accomplices stand in 
a peculiar situation, being admitted to give evidence only under the implied 
condition of making a full and true confession of the whole truth i but even 
accomplices are not to be questioned, in their cross-examination, as to other 
offences in which they have not been concerned with the prisoner; lastly, 


yHilurrs hexabks. 
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CROSS-EXAMINATION ON WRITINGS. 


that with respect to witnesses, in general, tlie best course to be adopted, 
both in point of convenience and justice, is to allow the question to be ask¬ 
ed, at the same time allowing the witness to shelter himself under his pri¬ 
vilege of refusing to answer, and, if ho refuses, to leave it to the jury to 
draw their own conclusion as to his motives lot such refusal 


§ 408. Under tk*j old law, where such a question was answered in 
the negative, it was conclusive ; but now by Section XXXIII. of Act 
II, of 1855 above quoted, the conviction may be proved. 

§ 409. A witness is bound to answer a question relevant to the 
matter in issue, notwithstanding it may subject him to a civil suit. 
This was provided by 46, Geo. 3, e. 37*W 


| 416, A witness now cannot object to answer a question because 
it may expose him to a penalty or forfeiture. This is expressly 
provided by Section XXXIII. of Act, II. of 1855, above quoted. 
The declaratory Statute 46, Geo, 3, c. 37, s, II. was in favor of the 
exemption. Suppose an enum were granted upon a particular condi¬ 
tion, the grantee could not refuse to answer a question, although the 
answer should disclose his non-fulfilment or breach of a condition 
which would work a forfeiture of his estate. 


§411* A witness may bt; cross-examined aa to writings for either 
of two purposes* First, to establish the writing itself; secondly, to 
test his memory. In either of these aspects it becomes a question 
whether the witness should have an opportunity of examining the 


( 0 ) The various authorities nr a thee diaeussod : but it Is unnecessary to load tho text 
vkh them, as the Legislature has now settled the point. Russell Qn Crimea, vol. % p. 92? 
may also be consulted. And No. 9# of the Lott? Magazine t p. 2£8, by those anxious to pursue 
the subject. 

(*,) This subject war much discussed, and a a an instance of the difficulty and slowness with 
which the present etightened principles of evidence have made their way, we may consult 
FMlippit vol. 2, p* 493, note (1) 

“ This subject was much discussed, and referred to the judges for their opinion. A hill 
had been brought Into the House of Lords, to indemnify witnesses from crinainnS prosecutions 
and from civil process, to which they might be exposed by giving evidence. The indemnity 
from criminal prosecutions was agreed to. but some doubis arising with respect to the indem¬ 
nification from Hnl process, several question 3 were referred to the judges with the view of 
ascertaining whether persons were legally justified in refusmgto answer questions,, the result 
of which might subject them to s civil suit, (Vol, 0. Far], Xk-b T p. 1674 Three question* 
were proposed ; the object of tho first and second wan to ascertain, whether a witness could 
demur to a question, the answering of which might render bim liable to an action for debt, 
or to a suit tnr the recovery of the profits of public money; the object of the third was to 
ascertain, whether a witness, who on making a full and fair disclosure was to be excused from 
certain debts could, as the law then stood, be objected to on ?he ground of his being inter¬ 
ested. (P.222.) MamfleJd, C, J., f wbo delivered the opinion of the judges, stated, that 
upon the first two questions they were divided in opinion. (P« 223.) The House of Lords 
then culled upon the judges to deliver their opinions seriatim on the proposed questions* 
(P. 226,227.) The judges accordingly delivered their opinions in order, Four of the judges 
(Mansfield, C. J., Grose, J. f Rooke, J , and Thomrou, J.) were of opinion, that a witness 
■was not compellable to answer any question, the answer ft- which might subject him to a cinf 
action: the other judges, togetket with ihs Lord Chanctllor, and Lord Eldon, were of a con¬ 
trary opinion. £t\ 231,245.) 








RIGHT OF WITNESS TO SEE THE WRITING, 


writing in the first instance, before hia cross-examination begins. I 
have observed in a multitude of depositions taken in Mofussil Courts, 
the practice of examining and cross-examining a witness as to the 


contents of documents, without the document being ever shown to 
him, or where it is put into his hands only at the close of his examina¬ 
tion. This is particularly observable with regard to attesting wit¬ 
nesses ■ who frequently undergo a long examination and cross-exami*- 
nation aa to the fact of attestation and execution of the document, 
without ever having the paper first put into their hands : that being 
done at the conclusion of the examination, by the Court, as it were, as 
a mere formality; and the question asked, Is this the paper of which 
you have been speaking ? 


§ 412. With regard to the first purpose: that of establishing the 
writ tug itself, the subject has undergone much consideration by the 
Judges of lingland. StarkieU) thus states the whole matter :— 

H In the course of the proceedings in the House of Lords in The Queen's 
case y Louisa Damonf, & witness in support t>F the charge, having been asked, 
upon cross-examination, whether she did not use certain expressions which 
the counsel read from a supposed letter from the? witness to her sister, it was 
objected by the Attorney-General that the letter itself ought to bo put in 
before any use could be made of its contents. 


‘‘■The following questions were inconsequence proposed to the judges:— 

“First,—Whether in the Courts below, a party, on cross-examination, would 
bo allowed to represent in the statement of a question the contents of a let¬ 
ter, and to ask the witness whether the witness wrote a letter to any person 
with such contend, or contents to the like effect, without having first shown 
to the witness the letter, and haring asked that witness whether the witness 
wrote that letter, and hia admitting that he wrote such letter ? 

** Secondly,—Whether, when a letter is produced in the Courts below, the 
Court would allow a witness to be asked, upon showing a witness only a 
part of or one or more lines of such letter, and not the whole of it, whether 
he wrote such part, or such one or more lines; and in case the witness shall 
not admit that he did or did not write the same, the witness can be examin¬ 
ed to the contents of such letter ? 

« The first question was answered in the negative for the following rea¬ 
sons * The contents of every written paper are, according to the ordinary 
and well-established rules of evidence, to be proved by the paper itself and 
by that alone, if the paper be in existence. The proper course, therefore. 


(2) 311 
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i to ask the witness whether or no that letter ia of the handwriting of the 
witness ? li the witness admits that it is of his or her handwriting, the 
cross-examining counsel may, at his proper season s read that letter as evi¬ 
dence, and when the letter ia produced then the whole of the letter is made 
evidence* One of the reasons for the rule requiring the production of 
written instruments is, in order that the Court may he possessed of the 
whole. If the course which is here proposed should he followed, the cross- 
examining counsel may put the Court in possession only of a part of the 
contents of the written paper ; and thus the Court may never he in posses¬ 
sion of the whole, though it may happen that the whole, if produced, may 
have an effect very different from that which might be produced by a state¬ 
ment of a part/ 

u To the second question the judges returned the following answer :—In 
answer to the first part, 1 "Whether when a letter ia produced in the Courts 
below the Court would allow a witness to he asked, upon showing the wit¬ 
ness only a part or one or more lines of such letter, and not the whole of it, 
whether he wrote such part r* the judges utc of opinion that that question 
should he answered by them in the affirmative ia that form \ but in answer 
to the latter part, which is this, * And in case the witness shall not admit 
that he did or did not write such part, whether he can be examined as to 
the contents of such letter V the learned Judges answer in the negative, for 
the reason already given, namely, that the paper itself ia to be produced in 
order that the whole may be seen, and the one part explained by the other* 

"‘Upon the further question proposed, * Whether, when a witness is cross- 
examined, and, upon the production of a letter to the witness under cross- 
examination, the witness admits that he wrote that letter, the witness can 
he examined in the Courts below, whether he did or did not make state¬ 
ments such as the counsel shall, by questions addressed to the witness, en¬ 
quire are or are not made therein; or whether the letter itself must be read 
as the evidence to manifest that such statements are not contained in the 
letter?* the judges were of opinion, that the counsel cannot, by questions 
addressed to the witness, enquire whether or no such statements are con¬ 
tained in the letter, but that the letter itself must be read to manifest 
whether such statements are or arc not contained in that letter. They found 
their opinion upon what, in their opinion, is a rule of evidence as old as any 
part of the common law of England, namely, that the contents of a written 
instrument, if it be in existence, are to he proved by that instrument itself, 
and not by any parol evidence, 

“ To another question, viz. ; * In what stage of the proceedings, according 
to the practice of the Courts below, such letter could be required by counsel to 
be read, or be permitted by the Court below to be read,* the learned Judges 
answered* that according to the ordinary rule of proceedings in the Courts 
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belo«% the le tter is to be read as the evidence of the cross-examining counsel, 
as a part of Ms evidence in his turn, after he shall have opened his case ; 
that that is the ordinary course; but that. If the counsel, who is cross-ex¬ 
amining, suggests to the Court that he wishes to have the letter read im¬ 
mediately, in order that he may, after the contents of that letter shall have 
been made known to the Court, found certain questions upon the contents 
of that letter, which could not well or effectually be done without reading 
the letter itself, that becomes an excepted case in the Courts below ; and 
for the convenient administration of justice the letter is permitted to be 
read at the suggestion of the counsel; but considering it, however, as part 
of the evidence of tho counsel proposing it, and subject to all tho conse¬ 
quences of having such letter considered as part of his evidence, 

<* la the course of the same proceeding, the counsel for the Queen, having 
cross-examined Guiseppa Sacchi, whether he had ever represented to any 
person after he had left the service of the Princess, that he had taxed himslf 
with ingratitude towards a generous mistress; it was objected, that the wit¬ 
ness should be asked whether such representation made by him was an oral 
or written one, because, if written, the writing itself should be produced 
before the question could he put. The following question was in conse¬ 
quence proposed to the judges : * Whether, according to the established 
practice in the Courts below, counsel, in cross-examining, are entitled, if 
the counsel on the other side object to it, to ask a witness whether he has 
made representations of a particular nature, not specifying in Ms question 
whether the question refers to representations in writing or in words V 
44 The Lord Chief Justice, in delivering the opinions of the judges, observ¬ 
ed, that they felt some difficulty in giving a distinct answer to that proposi¬ 
tion, as they did not remember an instance of a question having been asked 
by the cross-examining counsel, precisely in those words, and were not 
aware of any established practice distinctly referring to such a question. 
He adverted to the rule of law respecting the examination of a witness as 
to a contract or agreement, in which case, if the counsel on one aide wore to 
put a question generally as to the contract, tho ordinary course is for the 
counsel on the other side to interpose an intermediate question, whether the 
contract referred to was in writing, and if the contract should appear to 
have been in writing, then all farther enquiry would be stopped, because 
the writing itself must be produced. With reference to this established rule , 
they considered the question proposed to them, and were of opinion that 
the witness could not properly he asked on cross-examination, whether he 
had written such a thing, the proper course being to put the writing into 
his hands, and ask him whether it be his writing. They held, also, that if 
the witness were asked whether he had represented such a thing, they should 
direct the counsel to ask whether the representation had been made in wri- 
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kg or by words \ and if In consequence he should ask whether It had been 
made In writing, the counsel on. the other side would object to the question ; 
but if he should ask whether the witness had said such a thing, the counsel 
would undoubtedly have a right to put that question. 

“ It seems to be perfectly clear, that if it appear from the cross-examina¬ 
tion of the witness, or from any antecedent evidence, that the writing in 
qu itioil has been destroyed, the objection founded on tbc reasons alleged 
by the learned judges ceases j and as the defendant may at all events, in 
his turn, adduce secondary evidence of the contents, there is no objection 
to his proving the contents in the first instance by means of the adversary's 
witness- Thus it has been held, where depositions have been taken and 
lost, a witness, after proof of the loss, may be dross-examined from copies. 
And in order to let in this secondary evidence, the cross-examination party, 
before or during the cross-examination, may call a person on his subpoena 
dims mum to produce the writing, or call on the adversary so to do, if ho 
has had notice to produce. 

« It is to he observed, that the opinions delivered by the judges upon 
the preceding questions, were founded, for the most part, on the principle 
that the best evidence must be adduced which tha case admits of, and on 
the supposition that the object of the cross-examination is to establish in 
evidence the contents of a written document as material to the cause. Where 
that is the case the objection is invincible.™ 


And Taylor, § 1056, writer as follows 

«‘jn conformity with the general rule of law, which requires the contents 
of every document to be proved by its production, if that course be possible, 
it was decided, in the Queen's case, after solemn argument, that the cross- 
examining counsel cannot be allowed, in the statement of a question, to re¬ 
present the contents of a producible letter, and to ask the witness whether 
he wrote a letter to any person with such contents, or contents to the like 
effect; but that the proper course to show the witness the tel ter t or some 
one or more lines of it, and then to ask him whether or not it is in his hand¬ 
writing. If he admits that it is, the cross-examining counsel may, at his 
proper season, read that letter aa evidence; or the Court will even permit it 
to be read immediately, if the counsel suggests that he wishes to found cer¬ 
tain questions upon it ; but, in either case, it must be produced as his evi¬ 
dence, and the whole of it must he read. The chief reason assigned by the 
judges for this rule is, that the adoption of a contrary course would enable 
the cross-examining counsel to put the Court in possession of only a part of 
the contents of a paper, though a knowledge of the whole might be essen¬ 
tial to a right judgment in the cause. $o stringent is the rule, that if a wit-* 
ness, cm cross-examination, be asked whether he has ever made representa¬ 
tions of the particular nature stated to him, the counsel will be required to 
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specify, before any answer can be given, whether the question refers to re* 
presentations in writing or in words alone; cud if the former is meant, the 
enquiry, for the reason before mentioned, will be suppressed, unless the writ¬ 
ing ho produced/* 

§ 413, But where the cross-examination as to the contents of a 
writing ia for the second object, namely, simply to teat tho credit or 
ability of the witness ; it is clear that the rule requiring the beat evi¬ 
dence cease a to operate j and it may be that the very object of the 
cross-examination is defeated by refreshing the memory of the wit¬ 
ness in the first instance by allowing him to examine the writing. 
Suppose for instance, that a witness has deposed in chief with much 
minuteness to all the details of a circumstance which occurred many 
years before, the credit duo to his testimony would be much shaken, 
if on cross-examination it should appear that he could not recollect 
a statement written by himself only a few weeks prior to his exami- 
tion. Yet to put the writing into his hands before asking any ques¬ 
tions, must defeat this object. Lord Brougham has dwelt forcibly on 
this, and the remarks of Taylor, § 1057, should be studied : 

11 This rule, excluding, as it does, one of the best testa by which the me¬ 
mory and integrity of a witness can be tried, has been much censured, and 
Lord Brougham has not hesitated to state, that it cannot 1 be defended upon 
any principle, or regarded as otherwise than founded on a gross fallacy. 5 
His Lordship, on another occasion, observed with much force, J If I wish 
to put a witness’ memory to the test, I am not allowed to examine him as 
to the contents of a letter or other paper which he has written. I must put 
the document into his hands before I ask him any questions upon it; though, 
by so doing, he at once becomes acquainted with its contents, and so defeats 
the object of my enquiry’. That question was raised and decided in the 
Queen's case, after solemn argument, and I humbly venture to think, upon 
a wrong ground, namely, that the wilting is the best evidence and ought to 
be produced, though it is plain that the object here is by no means to prove 
its contents. Neither ami, in like manner, allowed to apply the test to his 
veracity * and yet how can a bettor means bo found of sifting a person’s 
credit, supposing his memory to be good, than examining him to the con¬ 
tents of a letter, written by him, and which he believes to be lost V f There 
is certainly great weight in this reasoning, and probably the ends of justice 
would be best promoted by relaxing tbe rule, where the sole object in question* 
ing a witness as to what he had before written, was to test hzs memory or 
veracity, Let ns consider for a moment the practical working of the course 
advocated by Lord Brougham, A witness b asked, on cross-examination, 
whether he ever wrote a letter containing such and such contenta. He po- 
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iitively denies that he ever did» and his denial is conclusive, unless the cross- 
examining counsel is in a position lo put in the letter, in which event the 
whole of it Is read. When this can be done, the credit of the witness is 
deservedly shaken. But assuming that he admits having written the par¬ 
ticular passages pointed out by the cross-examining counsel, the conse¬ 
quence by no means follows that the Court are left in ignorance of the re¬ 
maining portions of the letter. On re-examination, he may of course state 
from memory these portions, and show how they qualify, contradict, or ex¬ 
plain the passages admitted ; and he will make this statement with greater 
caution, inasmuch as he will feel, that the cross-examining counsel has, in 
all probability, the means of detecting and exposing any false account, by 
producing the letter itself. It may indeed happen that the letter is not in 
existence, but in such case parol evidence of its contents would bo dearly 
admissible, and therefore in that event no rule of law would be contra¬ 
vened." 


In addition to the above passage w© may consult Sfcarlned r > He 
writes : — 

“As the decisions of the judges have, according to opinions entitled to 
consideration, left the question, whether a witness may not he cross-ex¬ 
amined as to the contents of a written document, for the purpose of im¬ 
peaching his credit, without producing tho document, still open, U 01 ay not 
perhaps be deemed presumptuous to offer a very few remarks upon this sub¬ 
ject. 

4t Upon every question of this nature two considerations arise : in the 
first place, whether the practice ho advantageous and desirable with refer¬ 
ence to some particular object; and if so, still whether, on the other hand, 
it may not be politic to exclude it, in order to avoid some inconvenience 
which would result from its reception greater than that which would accrue 
from its rejection. 

4fi That the permitting such a cross-examination may frequently supply a 
desirable test for trying tho memory and the credit of the witness, admits 
of little doubt. If, for example, a witness profess to give a minute and de¬ 
tailed account of a transaction long past, such as the particulars of a con¬ 
versation, or the contents of a written document* and consequently where 
much depends upon the strength of his memory, it is most desirable to put 
that memory to the test by every fair and competent means. His inability 
under those circumstances to state whether he afterwards committed tho 
details of the transaction to writing, or if he admitted that he did so, his 
inability to state whether he then gave the same or a different account, or 
his admission that he gave a different account, without being able to explain 
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why he did so, mud necessarily operate to a greater or less extent to *how 
the imperfection of hie memory* 

If a witness be called to prove the contents of a document written by 
another, which, it may be, he has seen but once, and that at a distant time, 
must it not be of the highest importance to ascertain whether his powers of 
memory are sufficiently strong to enable him to s wear to the contents of a 
document written by himself at a later period relating to the same subject- 
matter ? If he either deny that ho has made any representation on the 
subject, or be unable to recollect what statement ho has made, the circum¬ 
stance tends to impeach the faithfulness of hie memory, even to a greater 
extent than if the representation had been merely oral, inasmuch aa the act 
of writing is more deliberate, and more likely to remain impressed on the 
memory, than a. mere oral communication ; and the contradiction which the 
witness receives from the writing itself is also more important and more com¬ 
plete th *h that which results from the testimony of another, whoso memory 
may he as liable to imperfection as that of the witness. 

« A cross-examination of this nature affords no mean test for trying the 
integrity of the witness* An insincere witness, who is not aware that his 
adversary has it In his power to contradict 1dm, will frequently deny having 
made declarations and used expressions which ho is, on cross-examination, 
ultimately forced to avow ; and it often happens, that by his palpable and 
disingenuous af tempts to conceal the truth, he betrays his real character ; 
and thus his denials, his manner and conduct, become of far greatci* import¬ 
ance, and much more strongly impeach his credit, than the answer itself 
does which he is at last reluctantly constrained to give. 

Where the party is confined to the mere production and reading of the 
paper, without previous cross-examination, all inferences of this nature are 
obviously excluded, and the opportunity of contradicting him by the pro¬ 
duction of the document in opposition to his statement on oath, cannot occur. 

♦‘These observations apply even although the writing containing the con¬ 
tradiction be in the possession of the party who cross-examines ; but it may 
frequently happen that the document may have been lost, but that proof of 
the loss, and of the contents of the document, arc in the power of the party 
cross-examining. In such a case, if the rule were strictly adhered to, a di¬ 
lemma would occur, the effect of which might be to exclude the contradict¬ 
ing evidence altogether. The adverse party would not be able to go into 
evidence of the contradictory document before he had, upon cross-examina¬ 
tion, given an opportunity of explanation to the witness, and he could not, 
according to the rule, examine at> to the contents of the writing before he 
had proved the contents. At all events he would labor under a difficulty 
in securing the attendance of an adverse witness until such time as he had 
established the necessary pioof. 
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** Such a cross-examination would also frequently afford a test of credit 
where the writing could not be produced, or its loss proved ; for if the 
witness has in fact made statements in writing which, if produced, would 
impeach his credit, and either out of regard to his oath, or for fear of con-* 
sequences, is induced to admit the fact, his answer, subject to the explanation 
which He may be able to give, must produce the same effect. 


14 The objections on the score of policy are, on the contrary, of a limited 
nature, it being admitted on all hands that the answers given cannot be re- 
ceived as any evidence of the writing itself for the purpose of the cause. It 
is possible that the witness having written what was true, may not recollect 
what he has written, or, to go to the greatest extent, may, even mistakingly, 
and from defect of memory, admit (even contrary to the truth) that he has 
given a description of the transaction inconsistent with his present testi¬ 
mony ; but even this would operate as a test to try his memory, and the re¬ 
sult would show that hia recollection was imperfect : a consideration of the 
highest importance where the witness is called to detail conversations or 
the contents of a written document; a task to which few memories are ade¬ 
quate under ordinary circumstances. 

“ And instances may be cited where evidence is admitted for one purpose 
and object to which it is applicable, although with reference to other pur¬ 
poses and objects to which the evidence relates it is inadmissible and wholly 
inoperative. Thus, in the ordinary case where a witness is cross-examin¬ 
ed as to oral declarations made by him and connected with the cause, 
evidence is constantly offered to prove those declarations, where he denies* 
them, not with a view to prove the truth of a declaration, but in order to 
impeach his credit. If, for instance, in an action for goods sold and deliver¬ 
ed, a witness called to prove the delivery of the goods were to deny that he 
aaidto A* B, that the defendant in fact never had the goods, it would be com¬ 
petent to the defendant to call A. B. to prove that the witness did in fact 
make that declaration, not with a view to affect the plaintiff by making the 
declaration evidence of the non-delivery (for it is no evidence of the fact) 
but to impeach the credit of the witness. 

4 * Here the question Is allowed for the purpose of impcaching the testi¬ 
mony of the witness, although it involves a fact of which the answer would 
be no evidence. If so, then, if the very statement were In writing, why 
might not the question also be allowable for the very same limited purpose, 
that is, to impeach the witness’ credit, although to establish the truth of 
the written statement, viz. that the goods had not been delivered, it would 
afford no evidence whatsoever. 

u Again upon the ordinary examination of a witness on the mV dir& % 
with a view to show that he is wholly incompetent, he might have been ex¬ 
amined aa to the contents of a written document not produced; and the 
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reason is, that it is not probable that the writing which created his incom- 
potency would be in the possession or within the knowledge of the adverse. 
ry * a reason which would frequently apply in full force in the present in- 
atari ce. 


To the objection that to allow such a cross-examination would he to 
deviate from the rule that the best evidence ought to be adduced that the 
case admits of, it may he answered that the principle of the rule is applicable 
only to evidence offered to prove a material fant, and is inapplicable where 
the object is merely to try the credit or ability of the witness* The objec- 
ti.ii that otherwise only part of a document might be proved* seems to admit 


of tho same answer* Besides, if the witness did recollect what he had 
written, he would be entitled to state the whole, or at least bo much as was 
m atarial ; and if he denied having written to the effect stated, he could not 
be contradicted without producing the document and reading the whole* 


“ It has, however, very recently been held by the Court of Common Pleas, 
that a witness cannot on crose-examination be asked whether he did not 
write an answer to a letter which charged him with an offence, unless that 
letter is produced or its absence satisfactorily accounted for, although the 
sole object be to discredit the wif ness* In an earlier case, also, the Court of 
Queen's Bench bus said that a party has no right to cross-examine a witness 
on the content? of an affidavit made by him without putting the original, 
or an examined or admitted copy of it, into his hands ; and of course, where 
an affidavit is produced with a view to cross-examine the witness who i^ade 
it, and it appears to bo the joint affidavit of the witness and another, and to 
relate to other persons besides the party adducing it, he can use so much 
of it only as relates to himself and was made by the witness*” 


§ 414. The rules drawn up in the year 1837 by tho judges of Eng¬ 
land, for regulating the practice of cross-examination when the Pri¬ 
soners' Counsel Act 6 and 7, Will. IV* c* 114, (extended to the 
liupremo Courts by Act XXII. of 1839, and to Company's Courts by 
Act XXXVIII, of 1850,) show the tendency of opinion* They are 
given in 7 C. and P* 676, and are as follows :— 

** 1* That where a witness for the Crovvu has made a deposition before a 
■magistrate, ho cannot, upon his cross-examination by the prisoner's coun¬ 
sel, be asked whether he did or did not in his deposition make such or such 
a statement, until tho deposition itself hits been read, in order to manifest 
Vhelhcr such statement is or is not contained therein, and that such depo- 
fcUlcm must be read as part of the evidence of the cross-examination counsel- 
“ 2. That after such deposition has been read, tho prisoner's counsel may 
proceed in his cross-examination of the witness ns to any supposed contra¬ 
diction or variance between the testimony of the witness in Court and 
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deposition, after which the counsel for the prosecution may re-ex¬ 
amine the witness, and, after the prisoner's counsel had addressed the jury, 
will be entitled to the reply, and in case the counsel for the prisoner com¬ 
ments upon any supposed variance or contradiction without having read the 
deposition, the Court may direct it to be read, and the counsel for the prose¬ 
cution will be entitled to reply upon it. 

“ 3* That the witness cannot in cross-examination be compelled to answer 
whether he did nr did not make such a statement before the magistrals until 
after his deposition has been read, and it appears that it contain** no mention 
of such statement. In that event the counsel for the prisoner may proceed 
with his cross-examination, and if the witness admits such a statement to 
have been made, he may comment upon such omission, or upon the effect of 
it upon the other part of his testimony ; or if the witness denies that he had 
made such statement, the counsel for the prisoner may then, if such statement 
be material to the matter in issue, call witnesses to prove that he had made 
such statement. But in either event the reading of the deposition is the 
prisoners evidence, and the counsel for the prosecution will be entitled to 
reply. 11 W 

§ 415* It has been thought necessary to give these observations ufc 
length, in order that the full bearing of the alteration made by Act 
IL of 1855, may bo appreciated. 10 Section XXXIV. provides as 
follows 

M A witness may be cross-examined as to previous statements made by 
him in writing, or reduced into writing, relative to the subject-matter of the 
cause, without such writing being shown to him; but if it is Intended to 
contradict such witness by the writing, his attention must, before such con¬ 
tradictory proof can be given, be called to those parts of the writing which 
arc to be used for the purpose of so contradicting him. Provided always, 
that it shall be competent for the judge, at any time during the trial, tore- 
quire the production of the writing for his inspection, and he may there¬ 
upon make such use of it for the purposes of the trial as he shall think fit. 1 ' 

§ 416, Sweeping as this clause is, I cannot but suggest that except 
In cases in which it is sought to test tho witness* memory, the judge 
would do well to act under the proviso, and aa a general rule insist 
upon the paper being placed in the witness 3 hands before a cross- 
examination upon it is allowed. 

| 417. A w itness may not foist into his answer on cross-csamina- 


(t) These mles are of course not binding upon Mo fuss U Courts; but they arc well worthy 
€f IjeiiJg adopted as a course of general practice. 
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tion, or indeed on any examination, statements not in answer to* nor 
e xplanatory of his answers to questions put to him. This is denomi¬ 
nated volunteering* evidence, and the pleader of the opposite party 
should be on hia guard to check its introduction by objection. 

§ 418. Cross* examination, though a very powerful, is also a very 
dangerous engine. It is a double edged weapon, and as often wounds 
hint who wields it, as him at whom it is aimed. To wield it to ad* 
vantage requires great practice and natural tact. In the hands of 
the raw and inexperienced advocate, we frequently see it do more in¬ 


jury than good to his cause. Yet it is in this branch of forensic prac¬ 
tice that the youthful advocate is most eager for display. The old 
and wary pleader remembers that the witness is hostile to him, and is 
perhaps on the watch to inflict damage on his cause. Every question is 
litelv to give such a witness an opportunity of clinching the nail he has 
driven before, if not of starting new matter* which the examination in 
chief may not have elicited, but which may be further pursued on 
re-examination, Therefore unless there is some very good ground for 
believing that the witness can bo broken down, or convicted of false¬ 
hood, it is rarely good policy to submit him to a severe cross-examh 
nation. Sometimes a cross-examination is little more than affecta¬ 
tion, in order that the pleader may not seem to let the witness go 
without question, as if he were totally impregnable : and a few ques¬ 
tions are asked to shake his credit, or show the weakness of his me¬ 
mory. Sometimes too, a cross-examination may have the fishing ab¬ 
ject of eliciting some haphazard reply, which will open up matter fa¬ 
vorable to the examiner on further pursuit. But generally speaking, 
cross-examination is to be warily approached, and the way carefully 
felt. Its use should be sparing ; yet in Mofussil practice the cross- 
examinations are scarcely less remarkable for their length than the 
utter irrelevancy and futility of their character. 


§ 410, False testimony is of two kinds ; either it is false in toto ; 


or a portion of the evidence is true, but a fake coloring is given by 
the deponent to the whole or a part of the testimony. Of these two, 
the latter is by far the most common, and at the same time by far the 
most difficult to copo with and expose. 


| 4&0. When a witness relates In his examination in chief evidence 
which is false in toto, the cross-examination should bo directed to 
show the physical impossibility of what ho has related in his ex¬ 
amination in chief. 
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the latter kind, the Pleader 
lation to establish the improba¬ 


bility or moral impossibility of the facts deposed fo. 

g 422. Of the first class of cross-examinat ion an excellent illus¬ 
tration is to be found in Best, § 625. 


« A good instance is afforded by the case of the Comte de Morangies. ‘ I he 
question was, whether Monsieur de Morangifcs had received a sum of 300,000 
francs, for which he had given notes of hand to a person called Veron. These 
notes of hand he affirmod had been obtained from hint fraudulently. Dujon- 
quai, grandson of Veron, affirmed that he hod himself on foot transported 
that sum to Morangifcs, at his hotel, in thirteen journeys, between seven in 
the morning and about one in the afternoon, making about five hours and 
a half or six hours. The fact was shown to he impossible, as follows: 


_Dujonquai said that he had divided the sum into thirteen bags, each con¬ 
taining six hundred louis, and twenty-three other sacks of two hundred 
pounds ; twenty-five louts were given to Dujonquai by Morangifcs. On each 
occasion Dujonquai put a sack of two hundred louis in each of his pockets, 
which, according to the fashion of the day, flapped over his thighs, anti 
took a sack of six hundred guineas under his arm. According to the measur¬ 
ed distanco from the alley in which Dujonquai lived to the house of 
Morangifcs, the space traversed by Dujonquai, in his thirteen journeys, 
would amount to five French leagues and a half; the time for each league 
being calculated at an hour for a person walking rather taster than usual. 
So fur there is no absolute physical impossibility, however improbable it 
might be that Dujonquai should not stop a moment for refreshment or 
repose ; but in going, Dujonquai had sixty-three steps to come down iu his 
owu house, and twenty-seven to go up at that of Morangifcs, making in all 
ninety multiplied by twenty-six; this amounted to two thousand three 
hundred and forty steps. Now it was known, that to ascend the three hun¬ 
dred and eighty steps of Notre Dame from eight to nine minutes are 
requisite. Thus an hour must be deducted from the five or six during 
which the journeys were said to have been made. The street of St. Jacques, 
Dujonquai had to ascend, is extremely steep. This would check the speed 
of a man laden and encumbered with hags of gold under his arm and in 
hiB packet. The street is a great thoroughfare, especially in the morning, 
for three or six hours. The obstructions inevitable from this circumstance 
would accumulate considerably; half a league at least must be added to 

the five leagues and a half, which, as the crow flies, was the distance 
traversed. It happened that on the very day which Dujonquai fixed upon 
for Ms journeys, these ordinary obstructions were increased from the 
removal by sixty or eighty workmen of an enormus stone to St, Genei iive. 


EVIDENCE FALSE JK PART TRUE IN PART 

c crowd attracted by the spectacle, Tina must, even supposing him 
have yielded for a moment to the curiosity of seeing what attracted 
others, have added seven or eight minutes to each of his walks, which, in 
the twenty-six, would amount to two hours and a half. Both In his own 
house and that of Morangles it must have been necessary for Dujonquai to 
open and shut the doors, to take the sacks, to place them in his pockets, to 
take them out, to lay them before Moran gi&s, who he affirmed, contrary to 
all probability, counted the sacks during the intervals of his journey, and 
net in Ms presence. Time must have been requisite nlso to take and read 
the receipts given by the count, during each journey. On Lis return homo 
Dujonquai must have given them to some other person. Therefore, reck¬ 
oning the time required to take and lay down the sacks, to open and shut 
the doors, to receive and road and deliver the acknowledgments, to conver- 
eatkna which Dujonquai allowed he had with several people, together with 
the obstacles we have mentioned, the truth of Dujonquai*a statement was 
reduced to a physical impossibility,” 

§ 423, Take another case of a totally false story, frequently re¬ 
ferred to by Bentbam ; that of Susannah and the Elders*. There, the 
two fake witnesses were examined out of each other’s hearing: on 
being asked under what kind of tree the criminal act had been com¬ 
mitted, the first said a mas tick, the second a holm tree. 

§ 424. As an instance of a story true in part and false in part, take 
the following instances from Bentham. <f About what thickness was 
the stick with which you saw Reus strike Defanctus P” Answer: 
“About the thickness of a man's little finger/ 1 In truth it was of 
the thickness of a man's wrist—say a rice beater. Here the answer 
is true as regards the beating, false as regards the weapon with which 
it was inflicted* Take another instance: “With what food did the 
jailor Rous feed the prisoner Defunctus F” Answer ; “ With sea- 
biscuit in an ordinary eatable state.” In truth the biscuit was rot¬ 
ten and unfit for human consumption. 

§ 425. There is a maxim JFaism in uno, Jahm in <mnibm f false 
In one particular, false in all. I need hardly say that this is every 
where a somewhat dangerous maxim, but especially in India ; for if 
a whole body of testimony were to be rejected because the witness 
was evidently speaking untruth in one or more particulars, it is to 
be feared that witnesses might be dispensed with; for in the great 
majority of cases the evidence of a native witness will be found 
tainted with falsehood. There is almost always a fringe or embroi* 
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f 'to a stoYy, however true in the main* The falsehood should 
considered in weighing the evidence ; and it may be so glaring as 
utterly to destroy confidence in the witness altogether. But when 
there is reason to believe that the main part of the deposition is true, 
it should not bo arbitrarily rejected because of a want of veracity on 
perhaps some very minor point A) 

Best, § 629, writes as follows : — 

“ The maxim Fahus in uno, fahm in omnibus, may be pushed too far. 
It must not be supposed that all the untrue testimony given m courts of 
justice proceeds from an intention to misstate or deceive. On the contrary 
it most usually arises from interest or bias in favor of one party which ex¬ 
ercises on the minds of witnesses an influence of which they are unconscious 
and leads them to give distorted accounts of the matters to which they de¬ 
pose. Again, some witnesses have a way of compounding with their con¬ 
sciences —they will not stats positive falsehood, hut will conceal the truth, 
or keep back a portion of it; while others whose principles and whose testi¬ 
mony are sound in the main will he deliberately when questioned on par¬ 
ticular subjects, especially on some of a peculiar and delicate nature. The 
mode of extracting truth by cross-examination is, however, pretty much the 
same in all cases, namely, by questioning about matters which lie at a 
distance, and showing the falsehood of the testimony by comparing it with 
c stablished facts * 

' § 426. When there is no reason to suspect the witness of falsehood, 
cross- examination should be directed to test his memory, observation, 
and the like. 


§ 427, The language of Quintilian is to he borne in mindM 
“ With respect to a witness unwilling to speak the truth, the chief excel¬ 
lence of an interrogator is to extort from him what he is unwilling to de¬ 
clare. This can only he done by constant repetition of interrogation, For 
he will answer what ho does not think will hurt his cause : out of the many 
thing? he has to stale he may be so led on that he carmot deny what he is 
unwilling to state. For as in a prolonged oration wo generally collect ar¬ 
guments, which by themselves individually do not seem to aggravate the 
crime, then by their aggregated force we prove the fact, so a wi tries? of this 
hind is to be interrogated many thing,? concerning the past transactions and 
their consequences concerning place, time, parson, and the rest, so that he 
may fall unawares into some answer, after which he must necessarily either 
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v,Iiat we wish, or contradict what he lias already stated. If that doei 
nut happen, it remains to show that he is unwilling to speak; and he is to 
he drawn on so that he may be caught slipping even in something irrelevant 
to the cause: nay be is to be led still further, so that by speaking even 
more than necessity calls for in favor of tbs accused, he may bo suspected 
by the judge, which will not be less damaging than if he had spoken truth 
against- the accused. The first thing is to know the witness. For a timid 
witness can be terrified, a fool taken in, an angry man excited, an ambitious 
a be puffed up, a tedious man made more so : but a cautious and constant 
man ought to be dismissed at once as though he were hostile and pugna¬ 
cious : or if any thing can be said against his mode of life, he is to bo de¬ 
stroyed by the infamy of his crimes. It does net profit harshly to attack the 
honest and modest witness, for often those who would have fought against 
an adversary are softened by kindness ” 

There is more of this to be found in Beat § C34 : but tbe above 
taste of Quintilian must suffice. His observations show much prac¬ 
tical skill, and a deep insight into human nature. But I would recom¬ 
mend hts advice with a caution. The last sentence only ia to be re¬ 
ceived without hesitation. 

The following remarks taken from a work called “ The License of 
Counsel” arc worthy of study : 


§L 


<L In oral examination of witnesses, a skilful cross-examiner will often 
elicit from a reluctant witness most important truths, which tbe witness is 
desirous of concealing or disguising. There is another kind of skill, which 
consists in so alarming, misleading, or bewildering an honest witness, as to 
throw discredit on hU testimony, or pervert the effect of it Gf this kind of 
art, which may be characterised as the most, or one of the most, base and de¬ 
praved of all possible employments of intellectual power, 1 shall only make 
one further observation, I am convinced that the most effectual mode of 
eliciting truth, is quite different from that by which an honest, simple-mind¬ 
ed witness ia most easily baflled and confused. 1 have seen the experiment 
tried, of subjecting a witness to such a kind of cioss-examination by a prac¬ 
tised lawyer, ah would have been, X am convinced, the most likely to alarm 
and perplex many an honest witness, without any effect In shaking the testi¬ 
mony ^ uni afterwards, by a totally opposite mode of examination, such as 
would not have at all perplexed one who was honestly telling tbe truth, that 
same witness was drawn on, step by step, to acknowledge the utter falsity 
of the whole. Generally speaking, I believe that a quiet, gentle, and 
straightforward, though Ml and careful, examination, will be the most 
adapted to elicit truths and that the manoeuvres, and the brow-beating, 
which arc the most adapted to confuse an honest witness, are just what the 
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[^honeaUne is the best prepared for* Tha mare the storm blusters, the 
more carefully lie wraps round him the cloak, which a warm sunshine will 
often induce him to throw uf^" 

$ 438. And it k impossible to quit this subject better than in the 
words of BestW 


<SL 


“ But if cross-examination be a powerful engine, it is likewise an extreme¬ 
ly dangerous one, and often recoils fearfully, even on those who know how 
to use it. The young advocate should reflect, that, if the transaction to 
which a witness speaks really occurred, so constant is the operation of the 
natural sanction of truth, that he is almost sure to recollect every water\il 
circumstance by which it was accompanied ; and the more his memory is 
probed on tho subject, the more of these circumstances will come to light, 
thus corroborating instead of shaking his testimony. And forgetfulness on 
the part of witnesses of immaterial circumstances, not likely to attract atten¬ 
tion, or even slight discrepancy in their testimony respecting them, so far 
from impeaching their credit often rather confirms it. Nothing can be more 
suspicious than a long story told by a number of witnesses agreeing down 
to the minutest details. Hence it is a well known rule, that a cross-examin¬ 
ing advocate ought not, in general, to ask questions the answers to which, 
if unfavorable, will be conclusive against liim; as, for instance, in a case 
turning on identity, whether the witness is sure, or will swear, that the ac¬ 
cused is the man of whom he is speaking. The judicious course is to ques¬ 
tion him as to surrounding or even remote matters, which may show that ho 
is mistaken, that his memory is not good, &c. Under certain circumstances, 
however, perilous questions must be risked ; especially where a favorable 
answer would be very advantageous, and tilings already press so hard against 
tho cause of the cross-examining advocate that it could scarcely be injured 
by an unfavorable one- 

“ The words “ tong im (testis) prolrahi (potest)" are omitted in some copies 
of Quintilian , but are retained in the bc3t editions, and have every appear¬ 
ance of genuineness. Their meaning is, that a witness who either from 
self-sufficiency, a desire to benefit the cause of the opposite party, or any 
other reason, displays a loquacious propensity, should be encouraged to talk, 
in order that he may either fall into some contradiction, or let drop some¬ 
thing that may be serviceable to the parly interrogating. «Of this damning 
kind,’ observes the author of a judicious pamphlet, * ore witnesses who 
prove too much; for instance, that a horse is the better for what the consent 
of mankind calls a blemish or a vice. The advocate on the other side never 
desires stronger evidence than that of a witness of this sort; he leads the 
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i on from one extravagant assertion in his friend's beholf to another; 
instead of desiring him to mitigate, presses him to aggravate, hh par¬ 
tiality, till at last ho leaves him in the mire of some monstrous contradiction 
ti; this common sense and experience of the court and jury ; and this the ad¬ 


vocate knows will deprive hie whole testimony of credit in their minds. 1 

41 The course of cross-examination to bo pursued in each particula r cause 
should he subordinate to the plan which the advocate has formed in his 
mind for the conduct of it Writers on the art of war, to which forensic 
battles have been so often compared, say that every campaign should bo 
conducted with some definite object in view, or, as they express it, that no 
army should bo without its line of operation. There is, however, this dif¬ 
ference, that the line of operation of an army can seldom be changed after 


fighting has begun, whereas matters transpiring in the course of a trial fre¬ 
quently disclose grounds of attack or defence imperceptible at its outset; 
the adzing on which, and adapting them to the actual state of things, require 
that 1 ttfymt'o votoci ac mobiti, animo prmenti ei acri , 5 which Quiniihccn in 
another place pronounces so essential to an advocate. But the analogy is 
very close in one respect. Like the general, the advocate -should al way ^re¬ 
member whether he is the attacking or defending party, and beware of un¬ 
dertaking the offensive before h^ i$ strong enough, or assuming the onus 
probtmdi when he ought to content himself with resisting his adversary* 
This is a very common* because very natural fault in the defence of criminal 
eoeea. Oftentimes the only chance of escape is that the proof against the 
accused may fall short, and nil the energies of his advocate should be di¬ 
rected to show that it does sd. But if, abandoning this defensive attitude, he 
talks of the accused as an innocent man whom it is sought to oppress, de¬ 
nounces tha prosecution as founded in spite, and the evidence by which it is 


supported as based on perjury, and fails, as without evidence or facts he 
must fail, in convincing the jury of this, the condemnation of his client 


follows as matter of course. 


« The faculty of interrogating witnesses with effect is unquestionably one 
of the arcana of the legal profession, and, in most instances al least, can 
only be attained aft nr years of forensic observation and experience. Cross- 
examination, or examination, ex iid verso, is the most effective of all means 
for extracting truth, much perjured testimony is restrained by the dread of 
it, and few pleasures exceed that afforded by witnessing its successful appli¬ 
cation in the detection of guilt or the vindication of innocence. And al¬ 
though mediocrity is more easily attainable in direct examination, it may ho 
a question whether the highest degree of excellence is not more rare in this 
than in the former* For it requires mental powers of no inferior order so 
to interrogate each witness, whether learned or unlearned, intelligent or 
dull, matter of fact or imaginative, simple-minded or designing, as to bring 
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his story befoT© the tribunal in the most natural, comprehensible, and effec¬ 
tive form* Having in the present chapter endeavored to illustrate this 
important subject, we cannot dismiss it without a caution. Maxims of 
every kind should be to us as guides—to shorten, as has been well observed, 
the turnings and windings of experience—not as stem masters to slide the 
inspirations of genius ; and the greatest advocate is he who, perfectly con¬ 
versant with the established rules of hU art, knows when to break them, 
alike with safety and advantage/' 

3rd Re-exammtimi. 

| d29. Re-examination must be confined to the explanation of an¬ 
swers elicited on cross-examination; no new matter must be started. 
The leading case upon this point is Queen Caroline's case*fofl There 
the judge said ; 

lt I think the counsel has a right, upon re-e lamination, to ask all ques¬ 
tions, wh^ph may be proper to draw forth an explanation of the sense and 
meaning ot the expressions used by the witness <m cross-examination, if 
they b% fn Themselves doubtful, and, also, of the motive, by which the wit¬ 
ness waMuduce&'to use those expressions ; but, I think, he has no right to 
go further, and to introduce matter new in itself, and not suited to the pur¬ 
pose of explaining either the expressions or the motives of the witness/ 1 

§ 439* Where, upon re-examination, it is desired to introduce new 
matter, the question should either be put by the Court, or by the 
pleader after leave first obtained from the Court* The opposite side 
will bf course be entitled to cross-examin© as to this new matter. 
The Court sometimes puts questions ex mo moln to a witness after the 
pleaders have done with him ; and there can bo no cross-examination 
insisted on as to this matter ; though the Court will usually put any 
question which may ba suggested* The Court can always re-call a 
witness who has boon already examined, and may permit a pleader to 
do the same, if it is deemed necessary to supply some evident slip, Or 
to elicit the truth on a new point* 

YL How the testimony of minmes is rebutted or confirmed* 

| 431* Upon this point the important case of Ally* GenL r* If itch- 
cock^) should bo consulted, and it is so important that I shall place 
it in the Appendix* 
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9S TESTIMONY OF WITNESS, HOW REBUTTED. 

§ 432. The testimony of a witness may be rebutted by, 

1st. Cross-examination as to Mn memory or credit. 

2nd, By the evidence of other witnesses who repeat the samp 
fact differently. 

3rd. By proof that he has himself at some previous time given a 
different account of the same transaction. See Act II. of 
1855, Sections XXX. and XXXIV- 

| 433* A party cannot discredit his own witness by general tes¬ 
timony as to his want of veracity, because, as he himself put the wit¬ 
ness forward as the witness of truth, it is not thought decent that he 
should turn round and show that his own witness was unworthy of be- 
lief. But it was always permitted him to prove the same fact, by other 
witnesses, when one called to prove a particular fact denied it, or in 
any way surprised the party calling him by unexpectedly giving ad¬ 
verse testimony- Thus, if there bo two or more witnesses to a will or 
other document ; and th© one first called denied all knowledge of the 
document, or even declared his signature a forgery, the other wit¬ 
nesses ought to be called to prove the fact o£ execution ; though until 
the late enactment above quoted, the untruth of tho first witness* state¬ 
ment could not be directly proved. On this point the leading case is 
Bradley v. Ricardo X iK ) 

There Tindal, C. J. said : 

tc This rule must be made absolute. The object of all the laws of evi¬ 
dence is to bring the whole truth of a case before a jury; but if this, rule 
were to be discharged, that would no longer be the just ground on which 
the principles of evidence would proceed, but we should compel tho plain-* 
tiff to take singly all the chances of the tables, and to be bound by ill# state¬ 
ments of a witness whom ho might call without knowing he was adverse, 
who might labor under a defect of memory, or be otherwise unable to 
make a statement on which complete reliance could be placed. Suppose a 
case in which, for some formal proof, the plaintiff is obliged to make a wit* 
ness of the defendant's attorney, who on cross-examination makes a state¬ 
ment adverse to the plaintiff; is the plaintiff to be precluded from calling 
the witnesses whom he had prepared before to show tho real state of the 
case ? It has been urged a? an objection, that this would be giving credit 
to the witness on one point after ho has been discredited on another ; but 
difficulties of the same kind occur in every cause where a jury has to decide 
on conflicting testimony. Tho general rule is, that a party shall not he 
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permitted to \)last the character of a witness called in support of bis case by 
adducing general evidence to his discredit; but I have never heard it said 
that when surprised by a statement contrary to fact, he may not call another 
witness to show how the fact ready is. It is a common - occurrence that 
persons called on to give their testimony decline to make any statement 
before they appear in Court. It would be a great hardship if the party 
compelled to call such persons should be bound by every thing they may 
choose to say. The alteration in the general rule which the Defendant in 
this ease seeks to establish, would lead to great inconvenience and injus¬ 
tice. The rule, therefore, which has been obtained for setting aside tho 


nonsuit must be made absolute 


And Alderson, J. said * 

“The rule aa laid down by Mr* Justice Duller is intelligible and clear, 
narixely, that a patty shall not be permitted to throw general discredit on a 
witness whom he has put into the box ; but it would be monstrous if tho 
' whole of his testimony were to bo struck out because a subsequent witness 
seta him right m to a single fact which he may have stated incorrectly ” 

And the observations of Starkie must be read 

« A party cannot discredit the testimony of his own witness, by general 
evidence of incompotency ; for it would be unfair that he should have the 
benefit of tho testimony if favorable, and be able to reject it if the con¬ 
trary- 

“ Where, however, a party Is under the necessity of calling a witness for 
the purpose of satisfying the formal proof which the law requires, he is not 
precluded from calling other witnesses who give contradictory testimony. 
And even where a witness by surprise gives evidence against the party who 
called him, that party will not be precluded from proving his case by other 
witnesses; for it would be contrary to justice that the treachery of a witness 
should exclude a party from establishing the truth by aid of other testimony. 
And their testimony, which would have been admissible had they been called 
first, cannot in principle be excluded by the circumstance of being called in 
a different order- Accordingly, where a plaintiff had called tho servant of 
the defendant to prove a war/anty of a horse, upon which the action was 
founded, and tho witness denied that he warranted the horse, the plaintiff 

was allowed to prove the fact by means of other witnesses-” 

* «■' * 

§ 434. Whether a party could discredit his own witness as to a 
particular fact was long doubtful. Starkie, p. 245; writes as follows:— 

“ Doubt has been entertained on the question whether it be competent 
to a party to impeach the testimony of hia own witness as to a particular 
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fact, by proof that on a former occasion he gave a different account, and so 
to contradict him by his own statement. The resolution of this doubt de¬ 
pends, as it seems, on the consideration whether, in the abstract, such evi¬ 
dence is essential to justice, and if so, then whether the party is to be ex¬ 
cluded from such evidence, eithe* by reason of any objection in the nature 
of an estoppel, or of any collateral inconvenience which might result. As 
a general proposition, it is essential to justice that, in a case where the tes¬ 
timony of two witnesses upon a question of fact la contradictory, every aid 
should be afforded to enable the jury to decide which of them is better en¬ 
titled to credit And there can be no doubt that, in such a case, the know* 
ledge that one of those witnesses on a former occasion gave an account of 
the matter inconsistent with his present testimony is of importance in order 
to enable them io form a correct conclusion- It is admitted on all hands 
that a party may, by such means, impeach the credit of his adversary 1 8 wit¬ 
ness ; and it is manifest that a third party, vested with the discretion of call¬ 
ing what witnesses he thought fit for the ends of justice, would, in the exer¬ 
cise of that discretion, submit the contradiction to the jury. It has indeed 
been decided, in a criminal case, that it is competent to a judge, to do this. 
Upon the trial of an indictment for murder, the judge in his discretion, 
thought fit to call as a witness the mother of the prisoner, whose name was 
endorsed on the indictment, but who had not been called by the counsel for 
the prosecution* Her evidence tended to acquit the prisoner, and the judge, 
with a view to impeach her CTedit, referred to her deposition ; and all the 
judges were of opinion that it was competent to the judge to do so ; and it 
is material to observe, that Lords Ellcnborough and Mansfield intimated that 
the prosecutor had the same right. 

64 If, as an abstract position, it be essential to the ends of truth that such 
evidence should be submitted to a jury, it remains to consider, in the first 
place, whether the party 'having called the witness, is, as it were, to be 
estopped from afterwards so impeaching hia credit. It is difficult to come 
to this conclusion. A party who is prepared with general evidence to show 
that a witness whom he calls is wholly incompetent, acts unfairly and incon¬ 
sistently ; for knowing his witness to be undeserving of credit, he offers him 
to the jury as the witness of truth, and attempts to take an unfair advantage, 
by concealing or disclosing the real character of his witness, as host serves 
hia purpose. But a party may contradict his own witness in the mode in 
question, without incurring any such blame; he may have been purposely 
deceived by the witness, or, though not under a legal necessity to call him, 
may be constrained by paucity of evidence under the particular circumstan¬ 
ces ; as where he cannot easily prove some other fact except by the testimo¬ 
ny of that witness, or where the not calling him might afford a ground for 
strong observation against him. It may frequently happen in such cases 



that a party may with great propriety call a witness as to a particular fact, 
and yet impeach his testimony upon another material fact, of which the wit- 
ness* without intending to deceive* may have obtained but an imperfect 
knowledge, or in respect of which his memory may have erred. 

u It may happen that, although under no legal necessity to call a particu¬ 
lar witness, he may have none other than an adverse witness to prove a ma¬ 
terial fact. In such a case, it would frequently he attanded with great hard¬ 
ship to preclude the party from using such means as he possessed, to show 
that the witness admitted only such facts as he could not with safety deny, 
hut misrepresented some other material fact in which he could not he con¬ 
tradicted, and where the testimony, though false, would not expose him to 
a prosecution for perjury, U might happen, for instance, that in an action by 
two partners, for goods sold and delivered, an adverse witness might bo the 
only one who could be culled by the plaintiffs to prove the sale and deliver} ; 
a fraudulent witness aa to this might be obliged to state the truth * for fear 
of a prosecution-for perjury, but still be might with safety defeat the action 
by proof of payment to himself, as the agent of the plaintiffs, or by other 
evidence which would not expose him to a prosecution for perjury. In such, 
and many other cases which might be put, it would be a harsh rule to ex¬ 
clude the party from defeating the attempt by evidence of the witness' own 
statements on the subject* 

« In the case of an adverse witness, it may frequently happen that what he 
states in favor of the party who calls him may b? regarded as truth unwil¬ 
lingly wrung from a reluctant witness, whilst hb counter-statements are 
open to great suspicion; in all such cases, former declarations by the wit¬ 
ness are obviously of importance, with a view to ascertain what part of hb 
statement ought to be discredited, whilst credit is given to the rest. The 
ordinary rules, as to the examination of an adverse witness, supply an ana¬ 
logy in favour of the affirmative of the present question* in all cases at least 
where the witness is apparently an adverse one. Considering the admission 
of such evidence, in its tendency to occasion collateral inconvenience, the 
argument that a party ought not to be allowed to discredit hb own witness, 
by general evidence, seems to have little weight; the contradiction pro¬ 
posed being plainly distinguishable, aa already observed, from any general 
impeachment of the witness' character, by evidence showing him to be al¬ 
together unworthy of credit* It would, as was observed in the case of 
Friedlander t?. The London Assurance Company, be against all justice that 
the whole of a man's testimony should be struck out because a witness sets 
him right as to a tingle fact* A party may with perfect propriety and con¬ 
sistency insist on the general competency of his witness, although he ai- 


vs ** 1 


OLD LAW AS TO 



leges that bis testimony as to one particular fact is erroneous. It may be 
urged thr.t the practice may open a door to collusion* and that a jury may 
mistake such a statement for substantive evidence. The suspicion of col¬ 
lusion in suck a case is at most but weak, when it is considered how remote 
would be the expectation of benefit to be derived irom it. A party might, 
no doubts by such means, fraudulently introduce into the evidence a former 
statement by his own witness in his favour; but it could not be of any 
use,, unless the jury* against the direction of the Judge, should regard it 
as substantive evidence. The latter objection would operate with equal 
force to exclude such evidence, when offered, to impeach the’ adversary's 
witness. 


" It has been truly observed, that to allow the evidence of a party's own 
witness to be impeached by other evidence to the contrary, is not founded 
on %ny principle generally warranting such an impeachment of credit by the 
party who calls the witness, for the witnesses are not called directly to dis¬ 
credit the first witness ; the impeachment of his credit is incidental and con¬ 
sequential only. But although thepractice of contradicting by other evidence 
jnay supply no affirmative argument for contradiction by the witness 1 own 
statement, it is observable that such practice shows that the discrediting of 
the witness is not a consequence which ought to exclude such evidence as 
the justice of the case may otherwise require. The admission of this kind of 
evidence seems to stand upon a substantive reasonable foundation. For 
such a course is in the abstract essential to the forming a correct estimate 
of the respective degrees of credit due to conflicting witnesses; and it is at 
most but doubtful whether the exclusion of such evidence is warranted 
upon any collateral grounds of convenience. In the case of Wright t\ Beck* 
e tt t Ford Denman having received such evidence, the case was argued 
before Lord Denman and Mr. Baron Boll and, as Judge*? of the Court of 
Common Pleas at Lancaster; Lord Denman cited the case of Berna&coni 
v. Fairhrother, in which he had received similar evidence, and in his judgment 
on the principal case he adhered to the same opinion. Mr. Baron Holland 
was of opinion that the evidence was inadmissible, and Lord Denman 
stated that others of great weight and authority agreed with Mr. Baron 
Holland. And notwithstanding the reasons above suggested, the prevailing 
opinion seems to be that a party who calls a witness is not at liberty thus 
to impeach his credit and nullify his testimony. In the more recent case 
of Holdmorth t>. The Mayor of Dartmouth, an action against the corpora¬ 
tion on a bond, winch they defended on the ground that it had been obtained 
by fraud, the defendants called se veral persons, in order to establish this, 
who were members of the corporation at the time the bond was given, and 
took part in giving it. One of them on cross-examination stated that the 
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transaction was, as far as ho knew honest and eorrecfc. On re-examination 
ho denied having told the defendant^ attorney that it was a shameful trans¬ 
action, whereupon the defendant's counsel proposed to call the attorney to 
prove that he had said so,'hut this being objected to, Parke, B., rejected 
the evidence* observing, that he never had any doubt that Holland, B., was 
right in the case above cited, urd added, that, a party haa no right to put a 
witness into the box as & witness of credit, and when he gives unfavorable 
evidence to call evidence to contradict him, and that it made no difference 
whether the fact was elicited on the examination in chief or on cross-ex¬ 
amination, In Jlhy v, Ifutchity/s, also, Wightman, J-, rejected similar 
evidence ; and in Winter t>, Butt, Erakiuo, J., ruled in the same way, ob¬ 
serving that he had previously done so on one occasion with the approbation 
of Patteson* J., and that he had since talked with several of the other Judges, 
and found that in their opinion the above-mentioned decision of Parke, B<, 
was right 

** It is observable, that the case of a witness thus giving evidence of a 
fact tending to negative the claim made by Ids party is dis t in gu is liable from 
that of a witness who denies all knowledge of the fact, or simply fails in 
proving the fact which he is called to prove. In the former, it may bo 
essential to justice that the jury, who might otherwise attribute too much 
credit to the testimony of the witness, should be supplied with the means to 
enable thorn to judge of the degree of credit which they ought to give ; but in 
the latter, the witness proving nothing, his credit is immaterial, and what 
he stated upon any former occasion cannot bo received as substantive evi¬ 
dence. Upon the trial of Warren Hastings, the Judges delivered the follow¬ 
ing ana we r, by the Lord Chief Baron, to a question proposed by the House 
of Lords 1 That where a witness, produced and examined in a criminal 
4 proceeding by the prosecutor, disclaimed all knowledge of any matter so inior- 
rogated, it is not competent for such prosecutor to pursue such examination 
by proposing a question containing the particular:.' of an answer supposed 
to have been made by such witness before a Committee of the Hous. of 
Commons, or in any other place, and by demanding of him whether the 
particulars so suggested were not the answers he had so made/ In the 
case of Ewer v* Ambrose, a witness, called by the defendant to prove a 
partnership between himself and the defendant having denied the fact, an 
answer of the witness in Chancery was offered in evidence by the defendants 
counsel, and admitted. It was left to the jury to find for the plaintiff or 
defendant, according to the credit given to the witness* answer In Chancery 
or in Court* After a vferdict for the defendant, the Court granted a new 
trial, on the ground that the answer was not substantive evidence of the 
fict/ 1 






In Ewer v. Ambrose^ it was said as follows ;— 


« la Bull. K P, 297, the rule as to the right of a party to contradict hia 
own witness is thus kid down, 1 A party never shall be permitted to pro- 
dace general evidence to discredit his own witness f and the reason of the 
rule follows, 4 for that would he to enable hira to destroy the witness if he 
spoke against him, and to make him a good witness if he spoke for him, 
with the moans in his hands oF destroying his credit if he spoke against 
him/ The expression * general evidence* in the rale itself, seems to imply 
that a party may discredit his own witness by evidence of particular facts, 

gr. as in the present case, by showing that he has on a former occasion 
given on oath a different account of the transaction. But the reason of the 
rule extends to the exclusion of all evidence which is offered,merely for the 
purpose of discrediting the witness, and which would not have been other¬ 
wise admissible, because not tending to prove or disprove the issue joined. 
And this construction is fortified by the passage in Bull, i\ r . P . which next 
follows, and explains the rule above cited. 4 But if a ness prove fads 
in a cause which nuke against the party who called him, ^ , the party may 
call other witnesses to prove that those facts were otherwise ; for such facts 
are evidence in the cause, and the other witnesses are not called directly to 
discredit the first witness, but the impeachment of his credit is incidental 
and consequential only/' 

§ 435. Now, however, by Act. II. of 1855, Section XXX. a party 
may always discredit his own witness by other evidence of the parti¬ 
cular facts, 

<* Xho party at whose instance a witness is examined may, with the per¬ 
mission of such Court or person, cross-examine such witness, to test his ve¬ 
racity, in the same manner as if he had not been called at his instance, and 
may bo allowed to show that the witness has varied from a previous state¬ 
ment made by him. 1 * 

§ 43G. Where it is iutended to rebut the testimony of a witness, 
by contradicting anything that ho has said or done in relation to tho 
cause, it is necessary to put the very words, &c. into his mouth, and 
ask him, did you ever say so and so. Time and place must also be 
specified ; or otherwise the contradiction established by the witness 
subsequently to be called will not he complete. On this topic Starkie 
writes as follows :—W 

<* it ia a general rule, that whenever the credit of a witness is to be im- 


( c ) 3 B . and Cr., p* 751. 
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peached by proof of any tiling that he has a aid, or declared, or done in rela¬ 
tion to the cause, he is first to be aaked, upon cross-examination, whether 
he has a aid or declared, or done that which is intended to be proved. For 
in every such case there are two questions : first, whether the witness ever 
did the act ot used the expressions alleged ; secondly, whether his having 
done so impeaches his credit, or is capable of explanation. It would be 
manifestly unjust to receive the testimony of the adversary’s witness to 
prove the fact, without also admitting the party’s witness to deny it; 
and assuming the act to have been done, or expression used, it would be 
also unjust to deny to the party, or the witness who admits the act or ex¬ 
pression, the best, or it may be, the only means of explanation. 

« If the witness admit the words, declaration, or act, proof on the other 
side becomes unnecessary, and an opportunity is afforded to the witness of 
giving such reasons, explanations, ot exculpations of his conduct, if any 
there be, as the circumstances may furnish; and thus the whole matter is 
brought before the Court at once, which is the most convenient course. 

“ If the witness deny the words, declaration, or act imputed to him, then 
if it be not a matter collateral to the cause, witnesses may be called to con¬ 
tradict him. But it is not enough to ask a witness (in order to found a 
contradiction) the general question whether he has ever said so and so ; he 
must be asked as to the time, place, aud person involved in the supposed 
contradiction, or some other circumstance sufficient to point out the particu¬ 
lar occasion/* 

§ 437. The testimony of a witness whose character has been im¬ 
peached on croas-exammation, may be confirmed by general evidence 
of good character. 

j§ 438. By Act II of 1855, Section XXXI. a witness may be con¬ 
firmed by his own former statement, &c. 


<SL 


§ 439. A witness may be examined for both parties in chief : that 
la to say, after he has been examined on behalf of the plaintiifi cross- 
examined, &c, he may be called by the defendant as an independent 
witness: but it stands to reason that the defendant's pleader should 
avoid this necessity^ as he will haYe to treat his witness as a witness 
in chief, if he has missed the opportunity afforded of eliciting all be 
wished to know from his adversary's witness on cross-examination. 
Sometimes such a course may be unavoidable, for instance where it 
comes to the knowledge of the defendant's pleader after the plain tiffs 
witness has left the box, that he is acquainted with a fact important 
or necessary to the defence. 



II* Written Instrument** 

§ 440* These we may divide into three classes. 

X* Public, 

II. Quasi public, 

III. % Private, 

§ 441. Public Instruments again are divided into 
1st. Not judicial. 

2nd. Judicial. 

Of Public Instruments : ls^ Not Judicial, 

§ 442, This class consists of Acts of Parliament, Acts of the Le¬ 
gislature, Regulations, Proclamations, &c. 

§ 443. Wo must now consider how these documents are proved. 

% 444. Under Act II. of 1855, Section II. to VL inclusive, provi¬ 
sion is made for Courts taking judicial notice of certain documents and 
facts. The Act itself must be referred to for particulars. By ju¬ 
dicial notice is understood the legal necessity which a Court lies 
under of acknowledging as true, a fact or document referred to, with¬ 
out requiring any formal proof of it. Section II. of the Act refers 
to Acts and Regulations, Section III. to public and private Acts of 
Parliament. Section IY. to the officers of the Court, Section V. 
to the names, titles, &c. of particular specified persons. Section YI. 
to the divisions of time, place, &c* 

§ 445. By Section YIL Government Gazettes are proved by their 
production. Section YIIL provides that Proclamations, &c. may be 
proved by production of a Gazette. 

§ 448. The effect of any recital in an Act in a matter of a public 
nature is (by Section IX.) that the truth of tho fact recited is thereby 
primti fade established. Of course its truth may he rebutted by evi¬ 
dence. 

§ 447. Section X, provides that proof of the authority by which 
certain advertisements arc published in a Gazette or Newspaper, shall 
primti fade be established by the production of the Gazette or News¬ 
paper. 

§ 448. Section XX, confers on Courts a power of referring to pub¬ 
lic books, maps, on subjects of public history, &c. 





§ 449. Section XII. provides Tor tho proof of foreign laws, &c. 


^ 450, By Section XIII. maps mad© by authority of Government, or 
a municipal body, and not made for any purpose* of any litigated question, 
require no further proof than their production* Under this Section 
the necessity of sworn testimony as to the accuracy of cantonment 
maps, Police maps, and the like, is obviated. 

| 451. We may usefully conclude this list by a refer? *ce to Star- 
Met*} where will be found stated the matters which Coif' ts are bound 
to notice judicially, and what they are not 

« No evidence is requisite to prove the existence of a fact which mu st 
hare happened according to the constant and invariable’ course of nature, 
or to prove any general law ; nor is it necessary to prove any general cus¬ 
toms of the realm, or any artificial regulation prescribed by public and com¬ 
petent authority ; such as the ordinary computation of time by the calen¬ 
dar; or the known divisions of the kingdom ; or any public matters recit¬ 
ed in Acts of Parliament, royal proclamations, or other public documents, 
published by competent authority: nor is evidence necessary to prove the 
time of the accession of the sovereign ; or his death ; the privileges of the 
royal palaces ; or the great and privy seals. So, tho Courts will take ju¬ 
dicial notice of the seals of the superior Courts, including the Courts of the 
counties palatine ; of the Ecclesiastical Courts ; of the High Court of Ad¬ 
miralty ; of the Court of Bankruptcy ; of the Insolvent Court; of the new 
County Courts ; of the Court of the Vice-Warden of tho Stannaries ; of the 
Board of Poor Law Commissioners; of the Record Office; of the General 
Register Office ; of the Registrar of Designs* Office ; of the seal of the Apo¬ 
thecaries* Company to a certificate of the qualification of an apothecary ; 
and of the corporate seal of the City of London. And it seems that where 
particular seals are given by Act of Parliament, the Courts must take judicial 
notice of them. 

** But the Courts will not take notice without proof of the seals of infe¬ 
rior courts, unless made cognizable by particular statutes ; nor of th© Irish, 
colonial, or foreign courts. But now documents which in Ireland are ad¬ 
missible in evidence without proof of seal or signature, shall be received in. 
the Courts of England without such proof; and so likewise, documents 
which are admissible in England without proof of the seal shall be received 
in Ireland without such proof, and both of these classes are also to he ad¬ 
mitted m like manner in the colonies. And by the same statute all judi¬ 
cial proceedings of any foreign or colonial court, and all legal documents 
filed or deposited therein, tnsy be proved by a copy purporting to be seal- 
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ifch the seal of such Cout£ ; or, if the Court has no seal, by a copy pur- 
potting to bo signed by the Judge or one of the Judges of such court, such 
Judge stating on such copy that the Court has no seal, without further proof. 
Nor will the Courts notice the stamp upon a Judges order ; nor the seal of 
the Sheriff; nor the seal of a corporation, other than of London* They also 
notice the royal sign manual ; the signatures of the Judges of the superior 
Contis of I,aw or Equity at Westminster* Before this statute, they would 
only notice the signature of a Judge of their own Court ; and also of their 
own officers* So the Courts will of themselves notice the meaning of En¬ 
glish words, terms of art, legal weights and measures, money, the ordinary 
admeasurement of time.'* 

§ 452* Act XV, of IS52 applies to XL M/s Supreme Courts only. 
By Section \ II. foreign colonial Acts of State are proved by copies, 
and Section X* applies to documents of a public character. 

§ 453. It is to be observed with regard to old mops, and all ancient 
instruments, of a public, as well as of private character, that it is es¬ 
sentia), before they can be admitted in proof, that they should be 
shown to have come out of the proper custody. By proper cmtody is not 
meant exclusively the most proper custody, but such custody as the 
document might reasonably be expected to come from, so as to pre¬ 
vent any suspicion of its having been tampered with or fabricated. 

As a leading case on this point we may take Crdvghton v. Blake^f) 
where it is said : 

In order to render a document admissible in evidence, it is not neces¬ 
sary that it should come from the most proper place of custody ; it is suffi¬ 
cient if it comes from a place where it may reasonably be expected to be 
found.' 1 

§ 454, Registers of births, deaths, marriages, may be proved by 
examined copies of the original register. Certified copies by the pro¬ 
per officer are also evidence of the registry. 

§ 455. The difference between a certified and an examined copy, is 
that the former is made by an official, whose duty it is to furnish such 
copies to parties who have an interest in the subject matter, and a 
right to apply for them, on payment, or otherwise : the latter are those 
which any private individual makes from the original, with which 
having himself compared it, by examination, he is enabled to swear 
that it is a true copy* This is important to bo borne in mind. In 
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some cases, as for Instance, in appeals in the Company "a Courts, the ap¬ 
peal petition must be accompanied by certified copies of the decree, See, 
appealed frora.t?) As instances of the admissibility of certified and 
examined copies, we may refer to Act X, of 1841, Section XXIL which 
lays down the course to be pursued with reference to ships* registers, 
Se e. Act XV, oi 1852, Section VIII, provides for certified copies of 
the same documents. Section IX, of the same Act provides for the 
proof of a conviction or acquittal by a certified copy of the sentence. 
Section X. provides for the admission of certified or examined copies 
of certain documents. 


§ 456. An examined, or as it m sometimes called, a sworn copy, re* 
quires no slight particularity and care on the part of the person mak¬ 
ing it. The following passage from Starkie should be studied :£ 7 0 
u The copy must be proved by one who swears that he has compared it 
with the original, taken from the proper place of deposit. It waa formerly 
thought sufficient for this purpose, either that the witness should have read 
the copy whilst another read the original, or vice vend, for it would not be 
presumed that a person wilfully misread the record ; but it has since been 
determined that it is not sufficient that the witness holds the copy while 
another reads the record : there must be a change cf hands, or the witness 
must himself read the copy with the original* It is not necessary, however, 
that the record should have been read by the officer of the court Before a 
document can be read as a copy of a record, it must he proved that the ori* 
ginal either came out of the hands of the officer of the court, or from the 
proper place of depositing the records of the court of which it purports to 
be a record, and the contents of the document itself cannot be referred to in 
support of such proof. The copy must be an accurate and complete one, not 
having abbreviations where words were written at length in the original.’* 


2. Judicial Documents. 


§ 457. These may be divided into three classes, taking them in the 
order of their importance* 

1st. Judgments; which include all interlocutory as well as final 
judgments, judicial orders, &c. 

2nd. Depositions, examinations, &c. taken during the course of 
the proceedings, or trial of a cause, &c. 


M BoalUfluiatioaXY. of ISIS, 5. TUI* CL 7—11, Act XVfc of 1653, 3. V* CL % 
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l.s/. Judgments* 

§ 458. Judgments.—Wtc may consider these, 

1st. As to their mode of proof. 

2nd. As to their effect. 

3rd. As to the mode in which they may he rebutted. 

§ 459. Bat little need be said on the subject of the proof of judg¬ 
ments. Generally, in the Mofussil Courts, the judgment, to be evidence, 
must be on stamped paper, certified by the proper authority : and C. 
O. S, A. 24th Dec. 1817 provides that no other Bhnll be received in 
evidence. A judgment of the Supremo Court, however, tendered in 
evidence before the Mofussil Courts, need not he on stamped paper. 

See Morley’s Dig- Tit. Ev. C. 115. 

“ Decrees of the Supreme Court are admissible as evidence in the Sadder 
Dewnnny Adawlut on plain unstamped paper, there being no regulation to 
the contrary. Petrus Nines Pogose, anl the Jieemer of the Supreme Court. 
9th April 1840. 1 Sev, Cases, 101.—Reid, Rattray Sc Lee Warner.” 

Nor need a decision of the Insolvent Court. See Morley’s Dig. 
Tit. Ev. Case 152. 

« Documents executed on plain paper, under Sec. 79. of the Act for the 
Relief of Insolvent Debtors (9th Geo. IV. c. 73), are admissible as evidence 
in the Honorcble Company’s Courts without being stamped. Cowie v. llam- 
lmIksh j Mhetat UTifl another. 10th Sept. 1843. 7 S. D. A. Rep, 11 ' - Rattray 

& Reid.” 

§ 4G0. It is unnecessary to go at any length into the formalities 
of proving judgments, &c. before the Supreme Courts. Act XV. of 
1852, Section VII, provides for the formalities requisite.<0 

§ 461. Act X XXTTI - of 1862, entitled 11 an Act to facilitate the en¬ 
forcement of judgments in. places beyond the jurisdiction of the 
Courts pronouncing the same,” provides for the formalities of proof 
for making these judgments evidence in the Courts of such latter 
territory/*) 

§ 462- Section VIII. provides a similiar course with regard to Mi¬ 
litary Courts of Request sitting under Act XI. of 1841. 
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463. Certificates under Act XX. of 1841, which correspond to 
probates or letters of administration in the English Ecclesiastical 
Courts, are to ho granted bj Section IX. Their effect m laid down in 
Section III*W 


§ 464. Punchayete* awards are proved by the witnesses to the 
Mooch ilka, and by evidence of the signature of the award by the ar¬ 
bitrators. 


2. Effect of Judgments, 

§ 465. A judgment delivered by a Court of law upon a matter 
thoroughly investigated by it, is evidence of the highest authority. 
The maxim of the law is, lies judicata pro veritate aceipifur, a mat¬ 
ter already adjudicated on must be accepted as truth ; and this for two 
reasons: first on account of the solemnity and publicity attending 
such judgments : secondly on account of the principle, Interest reipub* 
Hem ut sit fink Utium. Hence the maxim transit in rm judicatam. 
The production of a judgment is proof of its existence and of its 
legal consequences against all the world. Thus in an action by A, 
against B, for malicious prosecution. If A puts in evidence the 
judgment of his acquittal on the former trial, that is proof both of the 
existence of the judgment, as a fact, and ot his legal acquittal. So 
again, in an action by a surety against hie principal, to recover money 
which the surety has been compelled to pay on his guarantee, if the 
surety puts in evidence the judgment of the Court in the suit in 
which he was compelled to pay, that is proof of the amount of dama¬ 
ges which he has sustained. So again, if a man be tried for a crime, and 
puts in evidence his former conviction for the same crime, that judg¬ 
ment is conclusive both as to the fact of the judgment, and also of all 
its legal consequences : that is, its efficacy to protect him from a second 
indictment; for the maxim of the law is Memo debet bis vmiri pro untl 
ct eddem causa. No man ought to be troubled twice for one and tho 
same crime ; which is in fact another applicatioa of the maxim in* 
termt rmpubUew f 8fc. except inasmuch as the ©no maxim looks to 
the case of the individual, the other to the peace of the public at 
large/ 4 ”) 

§ 466. Secondly ; the judgment of a magistrate in a matter over 


(t) This Act is extended by Act X. of 1651, and jUtTIlE, of 1S54. 
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which he had jurisdiction, bars enquiry into the truth of the facta 
upon which that judgment is based. For if it were otherwise, who 
could the State find to discharge the office of magistrate ? The lead- 
ihg case upon this point is Brittain v. ICinnaird.W known as the 
Lumboat case. The placitum is as follows 

«. In trespass against magistrates for taking and detaining a vessel, a con- 
\iction by the defendants, under the Bumboat act, (no defect appearing on 
the face of the conviction), is conclusive evidence that the vessel in question 
is a boat within the meaning of the act, and properly condemned. 

“In an action against a magistrate, a conviction by him, if no defect 
appear on the face of it, is conclusive evidence of the facta contained in it. * 

So in the case of Bou'hanny Lallah v. Thomas, tried in the Madras 
Supreme Court in the 1st Term of 1857, as soon as the Court was sa¬ 
tisfied that the magistrate’s conviction disclosed a complaint pending 
before him, it was admitted that no enquiry could be made into the 
truth of the facta on which the conviction was alleged to be founded. 

On this subject see also Starkie, p. 368. 

“ Amongst these legal consequences is the protection of any party who 
has acted in a judicial capacity within the limits of his judicial authority. 
In order to ensure to such parties this protection, the law declares that where 
actions are brought against magistrates and others, in consequence of what 
has been done under a conviction for any offence within their jurisdiction, 
the proceedings themselves, if regular, are evidence not only of the tact o! 
the conviction, but of the fact on which the judgment was founded; and 
the plaintiff is not at liberty to controvert and disprove it by evidence. In 
an action for trespass and false imprisonment, the defendant gave in evidence 
a conviction by him, as amagistrate, of the plaintiff, for unlawfully return¬ 
ing to a parish after removal from it, and a warrant, reciting the conviction, 
requiring the keeper of the house of correction to keep him to hard labor 
fort wen ty-hix days ; and Yates, J., held that the conviction could net be con¬ 
troverted in evidence, and the plaintiff was nonsuited. For although the 
magistrate may have formed an erroneous judgment upon the facts, that is 
properly the subject of an appeal; and therefore, where an appeal lies, no 
action can be maintained till the merits have been heard, and the conviction 
quaBhed, Whenever a magistrate assumes a more extensive jurisdiction 
than belongs to him, he is liable in an action ; and if the excess of juris¬ 
diction appear on the face of the proceedings, the conviction cannot be set 
up as a defence to the action. But where the proceedings are regular and 
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al, and the conviction still subsists* the plaintiff cannot go Into evidence 
to show that in the particular case the defendant had no jurisdiction, tfpon 
trespass brought against justices, they proved a conviction by them of the 
plaintiff, for a misdemeanor in his service as an apprentice. The plaintiff, 
in order to rebut this, offered to prove that the indentures had previously 
been avoided, and this proof being rejected, he was nonsuited. Upon motion 
to set aside the nonsuit, the Court decided that upon the point of jurisdiction 
the plaintiff was confined to such objections as appeared on the face of the 
conviction/''fa) 


§ 467. Thus it will be seen that judgments, as to these points, am 
conclusive not only against the parties to them ; but against strangers 
equally with parties, 

§ 468- 'The third effect of a judgment is, where it is used to con- 
elude an opponent upon the facts determined by tlie judgment. Ge¬ 
nerally speaking, when used with this view, a judgment only has of- 
feet when the parties to both suits are the same; for otherwise a per¬ 
son, who was no party to the first suit, might he seriously damnified 
in the second, by proceedings on which he had no opportunity of cross- 
examining tho witnesses, &o, and the rule already considered (see ante 
§ 63 — 88 ) res inter alios, Ofc, strictly applies. 

§ 469. Judgments are of two kinds. 

1st. In rem . 

2nd. Inter paries. 

| 470, A judgment in rem has been defined "an adjudication pro¬ 
nounced upon the status of some particular subject matter by a Cour t 
having competent authority for that purpose, ' That is Smith*aCp) 
definition ; the best that has been given. Such a judgment is eon- 
elusive against all the world. 

§ 471. As instances of a judgment in rem, take condemnation of a 
ship as prize, forfeiture, divorce, pi abate ; and in this country, adop¬ 
tion. 


§ 472. The following list of such judgments is taken from Taylor, 
§ 1209, 

Si Judgments of condemn a lion of property as forfeited, whether pronounce 
cd by the Court of Exchequer, or by the commissioners or sub-commissioners 


(o) Crepps v. Durden. Cowp. 640, 1 Sm. L. C, p. 378 may bu consulted at to lha protec¬ 

tion afforded to a Ejajfistrate. 

(p) Note to Duslitss of King*ton's Case. 2 Liud. Qua, p 439, 
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* adjudications in the Court of Admiralty on the subject 


of prize ; sentences of divorce a m-ensd si Ihoto decrees in matrimonial 
suhsj but not in suits for jactitation of marriage, unless perhaps m cases 
where the defendant pleads a marriage, and the Court decides on the truth 
of that plea;—grants of probate and administration .'—sentences of depri¬ 
vation and expulsion, whether delivered by the Spiritual Court, a visitor, or 
a collegejudgments of outlawry;—adjudications of settlement by an 
order of justices, whether uuappealed against, or confirmed by a Court of 
Quarter Sessions on appeal; orders of justices for dividing roads under the 
Act of 34 Geo, III, c, $4 and perhaps sentences of courts-martial,” 


§ 473* Bowyer in liis work on Civil law well explains judgments in 
T^JUf which in tho Bom an law were called i i Jtction@3 prcjudtc lutes* 

44 The general rule of the Civil Law la this: Res inter alios judicata nuL 
lum inter altos prjifdieiutn facit. But It is inapplicable to causes of status* 
The reason of this maybe deduced from the rule Res judicata pro veniato 
accipitnr. That rule applies (saving the right of appeal) to all causes so 
far as regards the parties. But the nature of the actions called prejudicial 
les b such, that unless they were taken pro veritats, not only as between 
the parties but with regard to all men, they would bo of no effect, because 
the question decided therein would not be held pro veritate. 

* t Thus for instance, if it be decided that Tititius is a slave, or that ho is a 
fieeim.n, he must be so to all the world, because the question decided by 
the court regards not the relative rights of the parties, but the positive, and 
absolute right of Tititius. 

** Thus if Sej us alleges him^lf to be the lawful son of Sempronius, he 
alleges, what must be absolutely true or false with respect to all men. But 
if Scjus alleges a certain estate in tho possession of Tititius to be his, he 
only affirms his title to be superior to that of Tititius, for there may be some 
other person who is real owner, and the right of that person not being di¬ 
rectly and lawfully decided upon by the court, as he is not a parly to the 
cause (though it may be incidentally before the court) he is not concluded 
by tho decree* 

« It follows that valid judgments deciding causes of status are conclusive 
and final against all men, while judgments in other causes are so only 
between the parties and touching their relative rights and obligations.” 

§ 474, The New York Civil Code, § 1731, may also be consulted* 

« The effect 0 f a judgment, or final order, in an action or special proceed¬ 
ing, before a court or judge of this state, or of tho United States, having 
jurisdiction to pronounce the judgment or order, is as follows ; 

<( L In case of a judgment, or older, against a specific thing* or la res* 
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pect to the probate of a will or the administration of the estate of a decease 
ed person, or in respect to the personal, political or legal condition or rela¬ 
tion of a particular person, the judgment or order is conclusive upon the 
title to the thing, the will or administration, or the condition or relation of 


the person. 


“ 2. In other cases, the judgment or order is, in respect to the matter 
directly adjudged, conclusive between the parties, and their successors in 
interest by title subsequent to the commencement of the action or special 
proceeding, litigating for the same thing, under the same title, and in the 
same capacity/ 1 


§ 475. In the Vasooreddy Case, before cited, (§ 86) Lutcbmeputty 
Naidoo was declared by the Privy Council to be the adopted son. The 
opposite party was Ramanada Baboo. The E. I. C. was no party to 
the Suit. The Privy Council established the right of Lutchraeputty 
Naidoo to succeed to the estate as the adopted son. The right of tho 
Company subsequently came in question. It was intended, as I heard, 
to be argued on behalf of the Company, that they being no parties 
to the suit, wore at liberty to open up the question of the validity of 
Lutchmeputty's adoption. The case went off before the Sudder upon 
another point., namely, that the right of the Company, which had in¬ 
tervened after suit brought, could not be questioned upon interlocutory 
motion, or except by a regular suit. 3>ut I conceive, that if the ar¬ 
gument had been raised, the answer that the judgment was one on 
the status of the party would have been conclusive. He could not 
be at one and the same time adopted and not adopted, and unless tho 
judgment could have been proved fraudulent, of which hereafter, 
his adoption must have been good against the world. 


§ 476, We come now, secondly, to judgments in ter parks. These 
are not receivable in evidence against any who are strangers to them, 
on the ground of res inter aim acta (or judicata.) 

§ 477. If such a judgment were offered to bind one who was no 
party to the action in which it was pronounced, he could justly say, I 
ought not to be bound by this decision, because I had no opportu¬ 
nity of stating my defence; of cross-examination ; or of appeal. If 
on the other hand, it were offered by a party who was a stranger to it, 
the party whom he sought to bind by if could fairly say, this is ine¬ 
quitable : there is no mutuality in this proceeding : for my antago¬ 
nist seeks to bind mo by a judgment, which, were I to seek to offer it 
against him, could dearly not affect kirn, for he himself was no party 
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to it* and ho far as lie is concerned, he would in such a case object that 
it was merely res inter aim judica ta, 

§ 478. This want of mutuality, as it is called, is of grave import¬ 
ance; and should always be present to the pleader’s mind in consi¬ 
dering whether he has a valid objection to a judgment offered against 
his client. On this subject take the following passage from Taylor. (?) 


M In order to prevent this rule* which renders judgments inter paries 
conclusive of the facta adjudicated as between parties and privies, from 
working injustice, it has been deemed essential, as before stated* that its ope¬ 
ration should be mutual* Both the litigants must he alike concluded, or the 
proceedings cannot be set up as conclusive upon either. For, if the party 
relying on the judgment was not also a party to the suit in which it was 
pronounced* it may have been obtained upon his own testimony, in which 
case to allow him to derive a benefit from it would he unjust; and, on the 
other hand, it would be no less unjust to conclude him by proceedings, over 
the conduct of which he had no control, and which might have been cellu- 
eively carried on by the actual parties, for the very purpose of fixing a lia¬ 
bility upon him. Though these are the reasons usually given for the origi¬ 
nal introduction of the rule requiring mutuality, yet the rule being once es¬ 
tablished, it requires no support from these reasons ; and therefore, though 
a case should occur, in which it could be proved to demonstration, that a 
stranger relying on a judgment had not influenced the decision in the most 
remote degree, either as a witness, or in any other way, no exception in his 
favor would in consequence be allowed/* 


| 479. There ia however an exception to be noticed to the gene¬ 
ral rule that judgments inter parte* are only receivable against the 
parties to them, and not against strangers- This occurs where the 
judgment is upon a subject of a public nature ; such as customs, pre¬ 
scriptions, tolls, boundaries between parishes, counties, or manors, 
rights of ferry, liability to repair roads, sea walls, and the like. With 
respect to these, where the parlies are the same in both suits, the 
judgments are of course conclusive under the general rule. But a 
judgment of this nature is admissible even against a stranger, though 
it ia not conclusive as against him. The reason ordinarily given for 
this Is, that the judgment is of a quasi public nature ; but it may he 
worth considering whether It does not in part owe its force to its 
being a decision on the status of a particular thing or person- 

§ 4S0* But judgments inter partes are generally understood as 


is) f 1223, 
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applying to actions on private contracts, or private torts or wrongs ; 
and here the ruin certainly prevails, that they are conclusive only 
against the parties to them,^) not even admissible against strangers 
to them. 

S 481 . By purtkSy is understood, all those who are named on the 
record; and their privies, (see § 220—1) those who claim through or 
under the original parties. 

See Morley's Digest, N- S. Tit Ev\ c, 26. 

« The title of a party, as purchaser at a revenue sale, declared m a pre¬ 
vious suit, is conclusive evidence of his right as purchaser in subsequent 
actions between the same parties. Sheik Fuzl Hvsein v* Meer NiaimU AU 
and others. 18th Sept. 1847- 7 S, 1>, A. Rep. 393.—Tucker, Harlow k 

Hawking 1 ' 

See also case 64. 

“ The judgment of a Court of concurrent jurisdiction directly upon th© 
point, is, as a plea, a bar, or, as evidence, conclusive between the same par¬ 
ties, upon the same matter directly in question in another Court. But it is 
not evidence of any matter which came collaterally in question ; nor of any 
matter incidentally cognisable; nor of any matter to bo inferred by argu¬ 
ment from the judgment, ML Ommutozuhra Begum v. LooifooUah Khan . 
SOtb Sept. 1847. 7S. D, A. Rep, 399.~~ftawkins. ,? 

See lb. O, S. Tit. Ev. caao 83, 

“ A decree of the Sadder Dewariny Adawlut in a suit between two Ar¬ 
menians, whereby they and another person, then deceased, were declared to 
have been equally entitled to a certain estate, was held to be sufficient evi¬ 
dence of the amount of the said deceased person's shaTO in the estate, in a 
subsequent wait at the instance of a party claiming directly under his will, 
and alleging him to have been entitled, by the Armenian law, to the whole. 
Gasper Mai cum Gasper t\ Hume and others. 30 th Nov, 1841* 7 8, D. A. 

Hep, 64.—Tucker & Barlow," 

§ 482. Another good test for determining whether a judgment-in 
a former suit is a bar in the second is, to consider whether the same 
evidence would sustain both. On this point consult Taylor, § 122^—30. 

(i A convenient and safe test for ascertaining whether or not the judgment 
in one action should be a bar to another, is to consider whether the same evi¬ 
dence would or would not sustain both* But if the declarations be framed in 
Mich a manner, that the causes of action may be identical in the two suits, 
the party bringing the second action must show that they are not the same. 



if) SiA Beg. IL or 1302, See, I X. md U. S, U, A* 8 of 1821. 
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for he has no tight to leave the question of identity to be determined, on a 
nice investigation of the facts and pleadings. In one case, indeed, where 
the plaintiff, in a former action, declared upon a promissory note, and for 
goods sold, but, upon executing the writ of enquiry after judgment by de- 
fault, was not prepared with evidence on the count for goods sold, and there¬ 
fore took his damages for the amount only of the note ; he was permitted, 
in a second action, for the goods sold, to prove this fact by parol, and the 
judgment was held no bar to the second action. In another case, too, a plain¬ 
tiff declared in debt for use and occupation of a farm, with the usual money 
counts, and in his particular of demand claimed a certain sum for the value 
of stone taken from a quarry on the farm. At the trial he confined his evi¬ 
dence to the count for use and occupation, and obtained u general verdict* 
Before this action was tried, the plaintiff brought another against the same 
defendant for quarrying and taking away etone ; and the Court held, on the 
trial of the action on the case, that the tort was not waived by the plaintiffs 
abandonment, of Iris claim for the value of the stone as stated in the particu¬ 
lars, and that, consequently, the second action was maintainable notwith¬ 
standing the former recovery. On the other hand, it has been laid down 
as a general rule, which is recognised alike in courts of law and of equity, 
that ( where a givtn matter becomes the subject of litigation in, and of ad* 
judication by, a Court of competent jurisdiction, the Court requires the 
parties to that litigation to bring forward their whole case, and will not 
(except; under special circumstances) permit the same parties to open the 
same subject of litigation in respect of matter which might have been 
brought forward as part of the subject in contest, but which was not brought 
forward, only because they have, from negligence, inadvertence, or even 
accident, omitted part of their case* The plea of ret judicata applies, ex¬ 
cept in special cases, not only to points upon which the Court was actually 
required by the parties to form an opinion and pronounce a judgment, but 
to every point which properly belonged to tlie subject of litigation, and which 
the parties exercising reasonable diligence, might have brought forward at 
the time. 

4< Many cases in Chancery might bo cited in illustration of the above rule, 
but it will suffice to refer to a few common-law decisions connected with 
this subject* Thus, it has been determined, that if a plaintiff obtains an 
interlocutory judgment for his whole claim, but after wards, to avoid delay, 
takes a rule to compute on one item only, and enters a nolle prosequi as to 
the others, this will bat any future action for the last-mentioned items ; a 
noth prosequi as to part, entered up after judgment for the whole, being 
equivalent to a retraxit A .fortiori) if a plaintiff, having several causes of 
action, fails to establish some of them at the trial for want of evidence, he 
cannot bring a second action to recover damages for these last, unless he 
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_lets to ba non-suited generally, or can induce the Court to set aside the 

verdict he has obtained. So, it he sues for part only of an indivisible 
claim, as if one serves another for a year under the same hiring, and then 
brings an action for a month’s wages, it is - bar to the whole. Upon the 
Eame principle, if a plaintiff, knowing that he has an unliquidated claim 
against a defendant for a large amount, chooses to sue him in an inferior 
court for a less sum than is due; or ii' ; having a demand for 60/,, in three 
sums of 20/, he consents at Nisi Prim to take a verdict for 40/., he cannot 
afterwards bring a second action for the residue, bo, it all matters in d.i- 
fcrence between two parties are referred, anti one of them declines to bring 
before the arbitrator some claim which is included within the scope of the 
reference, he cannot make this claim the subject of a fresh action. 

483. The fact which the judgment is adduced to prove mast 
have been in issue in the former as well as in the latter actionO . It 
need not have been the sole fact in issue : nor does it matter whether 
the parties filled the same relative positions of plaintiff and defendant 
in both actions.(0 


§ 484. It is not only necessary that tho fact must have been put in 
issue iu the former action, hut that it must he one which must neces¬ 
sarily have been enquired into : i. e. without an investigation as to 
which, the former judgment could not have been pronounced. 

§ 485. The judgment must have been pronounced decidedly upon 
the point as to which it is offered as a proof in the second action. It 
is not sufficient to gather inferentially, from a perusal of the judg¬ 
ment, that the point must have been investigated or decided upon : 
hut the judgment must itself absolutely show this. StarkieW writes 
as follows :— 


u Thirdly, as to tho nature and manner of the adjudication ; the judgment, 
decree, or sentence must be direct upon the precise point, and h not evidence 
of any matter which came in question, although, it was within 

the jurisdiction of the court, nor of any matter incidmtalhj cognizable, nor 
of any matter to he inferred by argument from the judgment, as having con¬ 
stituted one of the grounds of that judgment. For it isobvious, that although 
the matter expressly adjudicated upon is certain* the grounds of the adjudi¬ 
cation are often uncertain ; and that a particular ground cannot be safely 
inferred and relied upon, especially where it?* effect is to he conclusive- 


(#) WLen the former suit referred to a mortgage Iran sac timi,the: second tu a pfOpriftUrj 
right, the first judgment wushcul no bar, D. S* 0 No* IS of 
(ty See D, S . £7, 4, Ho, 69 of 1851. 

(v) Fcys 337, 
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it this would induce the necessity of unravelling the materials of 
the former decision; for it would be manifestly unjust to admit a presump¬ 
tion that a particular fact was established upon the former enquiry, and yet 
not to allow that presumption to be rebutted by proof that it is unfounded* 
In Black ham’s case which wm an action of trover* the defendant proved that 
the goods were Jane Blackham’s in her lifetime, and that he had administer¬ 
ed to her effects* The plaintiff proved that Jane Blatkham was married to 
him a few days before her death. The defendant contended that the plain¬ 
tiff was concluded by the letters of administration granted to himself, since 
the letters of administration must have been founded upon the presumption 
that there was no such marriage. But Holt, 0. J., said a matter which has 
been directly determined by tbe sentence of the proper court cannot be 
gainsaid ; their sentence is conclusive in such cases, and no evidence shall 
be admitted io prove the contrary ; but that is to he intended only in the 
point directly tried; otherwise it is, if a collateral matter he collected or in¬ 
ferred from their sentence, as in this case, because the administration is 
granted to the defendant j therefore they infer that the plaintiff was not the 
intestates husband, as he could not have been taken to be if tbe point there 
tried had been married or unmarried, and their sentence had been, not mar¬ 
ried. So, although it was once hdd that the production of the probate by 
a prisoner indicted for the forging of a will, was conclusive evidence for him, 
the contrary has since been frequently adjudged, and b now settled law. 
So the refusal of letters of administration, on the ground that the applicant 
was not married to the deceased, is not evidence to disprove the marriage 
in a court of law. And a sentence of excommunication against the father 
and mother for fornication is not evidence to disprove the legitimacy of the 
son. Letters of administration granted to the plaintiff, as administrator of 
the goods of A. B., are not evidence of the death of A. B. ,f 

Sea also the ease of Barrs v. Jackson.^ 

4t If the sentence of an Ecclesiastical Court in a suit for administration 
turns upon the question of which of the parties is next of kin to the itites¬ 
tate, such sentence is conclusive upon that question in a subsequent suit in 
this Court between the same parties for distribution.'” 

§ 486. The judgment must have been given upon the merits* The 
case must not have gone oflJW upon some technical or preliminary 
point j such for instance as a discontiuuunco of the action ; non-suit, 
or the like. See-Taylor, § 1838* 

« Againi it is only where the point in issue in the Erst suit, or other legal 

(«) I PA. CtL R. t p. 382. 

( e) As when the funner suit has been withdrawn ky the parlies thsmsclTWt S. 0* Pro** 
27th Sept 1819. 
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proceeding, has been actually determined, that the judgment delivered 
therein is a bar to any subsequent action* Therefore, if the suit has been 
discontinued, or the plaintiff lias become nonsuit, or if for any other cause 
there has been no judgment of the Court upon the matter in issue, the 
proceedings are not conclusive. Though the withdrawal of a juror, or the 
discharge of jury* by consent, would seem to constitute no legal defence to 
a second action, it is so far regarded as putting a final end to the litigation, 
that, if the plaintiff were to bring a future action for the same cause, the 
Court, on the application of the defendant, would stay the proceedings, and 
make the plaintiff pay the costs incurred* Further, a judgment is incon¬ 
clusive, if it appears that the decision did not turn upon the merits ; as, for 
instance, if the trial went off on a technical defect, or for faults in the de¬ 
claration or pleadings, or because the action was misconceived, or because 
the debt was not then due, or because of a temporal disability of the plain¬ 
tiff to sue, or because the plaintiff had mistaken his character, and sued as 
executor instead of administrator, or the like* In Godson v. Smith, an 
action of assumpsit was brought against an administratrix, to which she 
pleaded in abatement, that the intestate had promised jointly with sixteen 
others* At the trial it appeared, that the promises were made by the intes¬ 
tate jointly with some forLy persons, and the defendant having thus failed 
to establish her plea, the plaintiff had a verdict for nominal damages, and 
entered up satisfaction on the judgment. He then sued the co-contractors 
for the same demand, and the Court held that the previous judgment was 
no Lar to his recovery/* 

§ 487* A judgment, when it is intended to be used as a bar conclu¬ 
sive against the opponent, ought to be pleaded ; in which case issue must 
be taken upon it; and if it be found in favor of the party producing 
it, subject to the above specified condition, the litigation is terminat¬ 
ed ; but if the party relying on the judgment has neglected to plead 
it, ho may still produce it at the trial, as part of his evidence : and in 
that case, the judge will attach to it whatever weight he thinks It en¬ 
titled to. 

On this point we may cite as a leading case Vooghi v. Winch* Cri In 
that case Abbott, C. j\ said : 

** Upon the second point I am of opinion that the verdict and judgment 
obtained for the defendant in the former action was not conclusive evidence 
against the plaintiff upon the plea of not guilty* It would indeed have 
been conclusive if pleaded in bar to the action by way of estoppel. In that 
case the plaintiff would not be allowed to discuss the case with the defend- 
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ant, and for the second time to disturb and vex him by the agitation of the 
same question. But the defendant has pleaded not guilty, and has thereby 
elected to submit bis case to a jury. Now if the former verdict was proper 
to be received in evidence by the learned judge, its effect must be left to 
the jury. If it were conclusive indeed, the learned judge ought immediate¬ 
ly to have nonsuited the plaintiff, or to have told the jury that they were 
bound, in point of law, to find a verdict for the defendant. It appears to 
me, however, that the party, by not pleading tbe former judgment in bar, 
consents that the whole matter shall go to a jury, and leaves it open to them 
to enquire into the same upon evidence, and they are to give their verdict 
upon the whole evidence then submitted to them. 7 * 


<SL 


IJayley, X said ; 

“ It seems to me that the other question admits of no fair doubt, when 
yon consider the issue raised upon the pleadings. An action is hero 
brought, as it is alleged, for the same cause in respect of which a former 
action had been brought, and in which a verdict was obtained by tbe defend- 
ant. Now & defendant ought not, in point of law, to be twice vexed for the 
same cause of action ; and be would have had a right, if he had thought £fc, 
to have pleaded the former verdict by way of estoppel, and thereby have 
shawm that the plaintiff was not at liberty to try that question a second time, 
which had been tried before and decided against him. Instead, however, 
of putting himself on that estoppel, be merely says, that he is not guilty of 
the offence imputed to him; and, upon that issue, the jury are to try, not 
whether the plaintiff is estopped from trying the question, but whether the 
defendant be guilty or not. Upon that issue, the defendant may prove, 
that the act imputed was not done by hirn ? and that another j ury were of 
opinion that he was not guilty ; and, for that purpose, he may give in evi¬ 
dence the judgment in the former cause, for the consideration of the second 
jury 1 . The question, however, for tbe second jury (when tbe defendant has 
chosen to plead the general iss ue) is, whether the defendant be guilty or 
not: and the question raised upon that issue, in an action on the case is, 
whether the plaintiff had or had not any cause of action at the time of the 
commencement of the suit? Now the judgment for the defendant in a form¬ 
er action for the same cause, does not necessarily prove that the plaintiff has 
no cause of action.’ 1 


And Holroyd, X said : 

** There were two modes, by either of which the defendant might defend 
himself. There having been a former action, in which he had succeeded, 
he might have alleged that ho was not to be called upon to defend himself 
again for the same cause. If he chooses to adopt that mode of defence, 
he must plead it m bar j and say that the other party is not at liber- 
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call upon him to answer again that which he had before called upon 
him to do, when a verdict was given in his favor. If, however, he de¬ 
clines that mode of defence, and submits to answer for the cause of action 
alleged, and defends himself by saying that the plaintiff has no ground of 
action ; he then leaves the question to the jury, and they are to try, not 
whether there was a former action for tha same cause, but whether the 
plaintiff baa such a ground of action as he alleges in his present declara¬ 
tion. A party may have matter which he may either give in -evidence* or 
which, if pleaded, would be an estoppel; but when he puts it to the jury 
to find what the fact was, it is inconsistent with the issue which he has 
joined, for him to say that the jury are estopped from going into the en¬ 
quiry, Ho may, however, use the former verdict as evidence, and preg¬ 
nant evidence, to guide the jury who are to try the second case, to a con¬ 
clusion in his favor. But if, notwithstanding the prior verdict and judg¬ 
ment, the jury think the case is with the plaintiff, they are not estopped 
from finding the verdict accordingly. 1 * 


§ 488. A judgment in a criminal matter la not admissible in evi¬ 
dence in a civil action ; nor is a judgment in a civil action receivable 
in a criminal prosecution- It is to be remembered that in criminal 
trials, the sovereign on behalf of the public is one party ; and there¬ 
fore in neither of the cases above put would a judgment be between 
the same parties- It would be in fact open to the objection of want 
of mutuality* Starkiot*) on the first point writes as follows 

“ An adjudication of a criminal nature has little operation m evidence, 
except to prove the more fact of adjudication, or to establish its own legal 
consequences* 

ts The principles adverted to seem to exclude a verdict in a criminal pro¬ 
ceeding from being evidence m one of a civil nature. For, independently 
of other objections in such cases, the parties are not the same ; and, there¬ 
fore, there is not such a mutuality as is essential to an estoppel. 

u In an action brought by a private person, the acquittal of the defendant 
upon an indictment is not evidence, because the plaintiff was no party to 
the criminal proceeding, and therefore his private remedy ought not to be 
concluded by the result- In addition to which it may be observed, that an 
acquittal, however well founded, would seldom, if ever, show conclusively 
that the defendant had not committed any injury for which hois responsible 
in damages ; for he may be liable in damages without having acted crimi¬ 
nally ; & cmwersoy a conviction upon an indictment is not evidence for the 
plaintiff in an action for the same wrong : fird r because the defendant upon 
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the indictment could not have attainted the jury for a false verdict; secondly t 
because there is no mutuality; thirdly, because It docs not appear that the 
verdict was not procured by means of the testimony of the opposite party. 

a As a general rule, therefore, a verdict or judgment in a criminal case is 
not evidence of the fact upon which the judgment was founded in a civil 
proceeding* 

« The case of The King against The Warden of the Fleet is a strong au¬ 
thority for this position. The defendant was tried at bar for permuting 
the escape of prisoners from the Fleet Prison, To prove the escape a wit¬ 
ness was offered who had been a prisoner. It was objected that he was in* 
competent, since he had given a bond for his being a true prisoner, which 
he had forfeited by his escape ; and besides that he had been re-taken j and 
that if the defendant should be convicted upon his evidence, and debt should 
afterwards be brought by him upon the bond, the conviction would be evi¬ 
dence to make it void, as taken for ease and favor ; and that in an action 
of false imprisonment for the re-takiiig,the conviction would also be evidence. 

But it was answered, and resolved by the Court, that the conviction would 
be no evidence against the warden upon debt on the bond, nor for the pri¬ 
soner in false imprisonment against the warden ; because it would not be 
between the &ame partiee, For a conviction at suit of the King for battery, 

Stc., cannot be given in evidence in an action of trespass for the same bat¬ 
tery, nor vice vend ; the like law of an usurious contract. In the case of 
Hillymrd y, Grantham, upon a trial at bar* the Court of King's Bench were 
of opinion that a sentence of excommunication against the father and mother 
for fornication was not admissible in evidence upon an ejectment to bastard¬ 
ise the issue, because it was a criminal matter, and therefore could not be 
admitted in a civil cause ■ and also because it was re* inter alios acta , And 
in the case of Gibson v* Macatly, where the question was whether certain 
promissory notes were genuine, the defendant offered in evidence the re¬ 
cord of the plaintiffs conviction for the forgery of one of the no tea; but 
Lord Hardwicks refused to admit the evidence, on the ground suggested by 
the plaintiffs counsel, viz., that no record of a conviction could be evi¬ 
dence in a civil suit, because it might have been obtained by the evidence 
of a party interested And the same doctrine is reported to have been ex¬ 
pounded by the Court in the case of Michardsen v* Williams, In the case 
of The King v , Boston, decided while the law excluded the testimony of an 
interested witness, it was held, on an indictment for perjury, assigned upon 
an answer to a bill of injunction, that the prosecutor, against whom the de¬ 
fendant had brought the action at law, was a competent witness, on the ex¬ 
press ground that the conviction could not be used by him for the purpose 
of obtaining relief in equity. 
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t£ The main objection to the reception of such evidence is that there would 
be no mutuality; for m acquittal of a party on a criminal proceeding would 
not be available in a civil action.* 1 


There is a case in point in Arfauthnot/s Select Reports, p, 32* 
Government p. Shamu Ayangar* The placitum is as follows 

11 An acquittal on a trial lor forgery does not give validity to an alleged 
forged instrument/* 

There ia also a ease in Morley J s Digest, N. S. Tit. Ev. ease L 

44 An act proved in a Criminal Court being made the ground of a civil 
action, evidence offered in its disproof cannot be refused by the Civil Court, 
Christian v. Parker* 19 th Nov. 1845. 7 S. D. A. Rep, 216.—Hat tray/ 7 

| 489. On the other head, as to the inadmissibility of a civil judg- 
mmt on a criminal trial, see Starkie» 

“ It is a general rule, that a verdict shall not be used as evidence against 
a man where the opposite verdict would not have been evidence for him ; 
in other words, the benefit to he derived from the verdict must bo mutual. 
This seems to be no more than a branch of the former rule, that to make 
the judgment conclusive evidence the parties must be the same, for then 
the benefit and prejudice would be mutual and reciprocal. Where the 
parties are not the same, one who would not have been prejudiced by tho 
verdict cannot afterwards make use of it, for between him and a party to 
such verdict the matter is res nova f although his title turn upon the same 
point. And the verdict ought not to be admitted to prejudice the jury 
against the former litigant. Besides, the former verdict may have been 
obtained upon the evi deuce of the party who afterwards seeks to take advan¬ 
tage of it; and this is one reason why a conviction upon an indictment, which 
is always at the suit of the King, is not evidence in a civil action* 

44 From the principles announced, it seems to be a general consequence 
that a verdtd in a civil proceeding will no t be evidence either against, or for 
a party in a criminal proceeding , The acquittal in an action ought not to be 
admitted aa evidence in bar of an indictment, because the parties are not 
the same, and the king or the public ought not to be prejudiced by the de* 
fault of a private person in seeking his remedy for an injury to himself; es¬ 
pecially as upon the trial of the indictment the testimony of the former 
plaintiff is admissible, which was before excluded by his being a party to 
the cause. By such additional evidence the jury may be induced to come 
to a contrary conclusion. Neither, as it seems, is a verdict for the plaintiff 
in a civil action evidence upon an indictment; for although the defendant 
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lias had the opportunity to cross-examine the witnesses and controvert the 
testimony of Ills opponent, yet it would he hard that upon a criminal charge* 
which concerns his liberty, or even his life, he should he hound by any de¬ 
fault of his in defending his property* 

“ In addition to this, there is a want of mutuality; the parties are not 
the same, and the party would, until the recent change in the law, have lost 
the privilege of proceeding against the jury in case of & Mae verdict, by at¬ 
taint, It is also to be observed, that the adjudication in the civil case would 
seldom be commensurate with the matter intended to be proved in the cri¬ 
minal case, since evidence sufficient to render a man responsible in damages 
may he insufficient to prove that he acted with a criminal intention.” 

§ 490, A judgment is not binding, if the Court be interested in the 
subject in dispute. The leading case is Price v. IkwhursLW 

“ The judgment of a foreign court, consisting of persona interested in the 
property in dispute, will be disregarded in the courts of this country." 

See Motley's Digest, N. S, Tit. Ev. c, 65. 

** Decisions passed upon trial by the judicial tribunals of the native states 
pi the presence of both the parties before the Company's Courts may be re¬ 
ceived as proof quantum vahat ML Ranee t\ JTomwur Oq&uI Cfamd* 28th 
July 1849, 4 Decis. N. W. P, 245.—Lushington ” 

This depends on the principle u Nemo debet me judex in propnd 
Sit& camV } No man can be judge in his own cause.M 

So in the late case of Dimes v. Grand Junction Garni Company ,W 
before the House of Lords, it was held that a judgment by the Lord 
Chancellor (Cottenham) was contrary to law, aa he had an interest in 
the Company. 


Foreign Judgments* 


§ 491- We come now to Foreign Judgments : that is to say the judg¬ 
ments of a foreign court. These are conclusive under the same cir¬ 
cumstances as those of a domestic tribunal. The provisions o± the 
New York Civil Code, § 1738, are worthy of perusal : 

lff The effect of the judgment of any other tribunal of a foreign country, 
having jurisdiction to pronounce the judgment, is as follows : 

In case of a judgment against a specific thing, the judgment is con¬ 
clusive, upon the title to the thing. 

« In case of a judgment against a person, the judgment is presumptive 


(b) 8 p* 279. 
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^tudence of a light, as between the patties, and their successors In interest, 
by a subsequent title, and can only be repelled by evidence of a want of ju¬ 
risdiction, want of notice to the party, collusion, fraud or clear mistake of 
law or fact/ 1 


§ 492* But if on the face of the judgment there is a patent error, 
the judgment is impeachable on that ground* 

The leading case upon thia subject is Buchanan v« Mucker .M 


“No action will lie upon a foreign judgment, on the face of which it ap¬ 
pears, that the defendant, not resident within the jurisdiction of the foreign 
court, was neither served with process, nor came in to defend the action; 
although such judgment may have been obtained according to the course 
and practice of the court in similar cases,** 

Another leading case is that of Nowlli 0 . Itossi^if) whore it was, 

M Hold, that the French courts had mistaken the law of England as to 
the effect of the cancellation; and, therefore, that the defendant was still 
liable at the plaintifFs suit for the debt in, respect of which the bills were 
given, notwithstanding the decree/* 


Sec a ease upon an Acbeea judgment in the Sudder Jteports, a caso 
remarkable for its blunders/?) 


§ 493* Irregularity will not be presumed* It is incumbent on tko 
party impeaching tho judgment to prove the irregularity. The lead¬ 
ing case npon this point is Henderson v. Henderson* ( A > 

“ Several pleas were pleaded to show that the defendant had not had jus¬ 
tice done him in the Court of Chancery at Newfoundland, This is never to 
be presumed; but the contrary principle holds, unless we see in the clearest 
light that the foreign law, or at least some part of tho proceedings of tho 
foreign court, are repugnant to natural justice : and this has been often 
made the subject of enquiry in our courts. But it steers clear of an enquiry 
into the merits of tho case upon the facts found: for whatever constituted a 
defence in that Court ought to have been pleaded there, T> 

§ 494* In connection with this subject, tho following passage from 
Taylor should be studied ;W 

** But the question still remains, are such judgments to be deemed tondu* 


(e) 1 Catnp., p. 63. 

if) Bar. and Adol, p, 757, 

(j?) Sadder Proceedings, 7 th March 1355, Sycd Mahomed Mercoycn v. Kad&r Must a ft 
Fee Hit* name case O, g* of Judder Ameen of Comhieoaum Court* No. 302 of IS 10* 
Xj.o. m of 1349* befon the Assistant Judge, Nv* ?3 of 1S-B, & A. before the Sadder Aa*w- 
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sive> or can the defendant, by going at large into the original merits, dispute 
the propriety of the decisions f The arguments on either side of this vexed 
question are weii put by Mr Smith in his admirable note on the Duchess of 
Kingston's case, 1 Now upon one side it is said, that the tribunals of this 
country are not bound to enforce the judgments of a foreign court; that 
when they do so, it is d& gratia, and from a wish to extend the limits of jus¬ 
tice-— amptiare jusUlwm. But that it would be to amplify injustice, not 
justice* were they to enforce a sentence, which ought never to have been 
pronounced, because against the party with whom right was. On the other 
side, it is answered with great force, that invariable experience shows, that 
facts can never be enquired into so well as on the spot where they arose, 
laws never administered so satisfactorily as in the tribunals of the country 
governed by them ; that if our courts were to allow matters judicially decid¬ 
ed upon to be again opened at any distance of time or place, the conse¬ 
quence would be, in ninety-nine cases out of a hundred, that they would bo 
deceived by the concoction of testimony, or by the abstraction of it, or by 
the want of it, and that injustice and mistakes, instead of being amended, 
would be generated,’ 

“Mr. Justice Story, too, in hU Conflict of Laws, makes the following 
forcible observations in support of the conclusiveness of foreign judgments, 
£ It is indeed/ says he, 1 very difficult to perceive what could be done if a 
different doctrine were maintainable to the full extent of opening all the 
evidence and merits of the cause anew, on a suit upon the foreigu judgment/ 

“ Some of the witnesses may be since dead ; some of the vouchers may be 
lost or destroyed. The merits of the case, as formerly before the Court 
upon the whole evidence, may have been decidedly in favor of the judg¬ 
ment ; upon a partial possession of the original evidence, they may now 
appear otherwise* Suppose a case purely sounding in damages, such as an 
action for an assault, for slander, for conversion of property, for a malicious 
prosecution, or for a criminal conversation : h the defendant to be at liberty 
to re-try the whole merits, and to make out, if he can, a new case upon new 
evidence ? Or is the Court to Teview the former decision, Like a court of 
appeal, upon the old evidence ? In a case of covenant or of debt, or of a 
breach of contract, are all the circumstances to be re-examined anew ? If 
they are, by what laws and rules of evidence and principles of justice is the 
validity of the original judgment to be tried ? Is the Court to open the 
judgment, and to proceed ex aguo et bono ? Or is it to administer strict 
law, and stand to the doctrines of the local administration of justice ? Is 
it to act upon the rules of evidence acknowledged in its own jurisprudence, 
or upon those of the foreign jurisprudence ? These and many more ques~ 
tions might be put to show the intrinsic difficulties of the subject* Indeed, 
the rulcj that the judgment is to be primd Jam evidence for the plaintiff. 
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would be a mere delusion, If the defendant might still question it by opening 
all or any of the original merits on hie ride; for, under such cIreumstances, 
It would be equivalent to granting a new trial. It is ea&y to 'understand, 
that the defendant may be at liberty to impeach the original justice of the 
judgment, by showing that the Court had no jurisdiction ; or that he never 
had any notice of the suit; or that it was procured by fraud ; or that upon its 
face it is founded in mistake ; or that it is irregular, and bad by the local 
law Fori rn judicata. To such an extent the doctrine is intelligible and 
practicable* Beyond this, the right to impugn the judgment is in legal 
effect tie right to re4ry the merits of the original cause at large, and to put 
the defendant upon proving those merits. * 

“ In accordance with these views, it has several times been held by the 
Court of Queen’s Bench that no enquiry can be instituted into the merits of 
the original action, cr the property of the decision ; and that the defendant 
is not at liberty to raise any objection, which would hare constituted a 
defence in the foreign court, and which, consequently, should there have 
been pleaded, and finally disposed of. The same doctrine, too, has been 
advanced, with more or less confidence, by Lord Nottingham, Lord Kenyon, 
Lord Ellenborougk, Sir L. Shad well, Mr. Baron Parke* and the Court of 
Excheq uer in I re 1 and * On the other hand, L or d H ard w: ck o, Lord Mansfi eld, 
Chief Baron Eyre, Mr. Justice Buller, Mr* Justice Bayley, and especially 
Lord Brougham, have strenuously contended that foreign judgments, when 
actions are brought upon them, arc merely primd fmio evidence on behalf 
of the plaintiff; and this rale also prevails in America, though the extent to 
which it shojild be carried is [certainly not yet definitively settled in that 
country, Qn the whole, if it he allowable to express an opinion on a sub¬ 
ject, respecting which so much doubt prevails, wc should submit that the 
arguments. If not the authorities, in support of the c Duel naive ness of foreign 
judgments, preponderate over those in favor of a contrary doctrine” 


3rd. Mow a judgment may be impeached or rebutted. 

| 495. Any judgment may be impeached on the ground of fraud 
or collusion. W Fraud is defined in BeGrey, 0. J. to be an extrin¬ 
sic collateral act which vitiates the most solemn proceedings of Courts 
of Justice.^) Lord Coke says it avoids (that is makes void) all judicial 
acts, ecclesiastical and temporal. Jus et frmis nunquam cohabitant is 
the maxiin of the law, right and fraud never dwell together. 

S 496, 2nd. It may be shown that the alleged judgment never 


(t) Stt S. r. Pro. l&th Hot. 1849* S. U. 21st March IS42. 
(0 Duchess of Kingston's case. 2 Sm, un4 C, 




tiatf 4° 


WHBltE HO JURISDICTION. 



liad any existence, or was void ab initio . For instance, that it is 
a forgery ; or that the Court pronouncing it had no jurisdiction. 
Thus, letters of administration are conclusive evidence bo long as 
they are not revoked by the Ecclesiastical Court granting them. If 
they were improperly granted, the proper course is to apply to the 
Court which granted them, to revoke them. So long as they stand, a 
Civil Court regards them as conclusive. They may have been grant¬ 
ed to a person who is not next of kin, or to a creditor in preference 
to one, next of kin ; but tbis objection would not be listened to by a 
Civil Court; hen* the Court had jurisdiction, though it may have 
erroneously exercised it. Suppose however that the Ecclesiastical 
Court had granted letters of administration to the estate of a man 
supposed to be dead, but really alive; here the Ecclesiastical Court 
would have acted in a matter over which it had no jurisdiction, as it 
can only grant administration to the effects of a dead, not a Hying 
man. Here then, proof that the supposed deceased was in fact alive, 
would be received by the Civil Court, because such evidence would 
shew that the decision awarding the issue of letters of administration 
was void at first, as having been pronounced by a Court which had no 
jurisdiction in the matter ; and if the fact of the party’s life was es¬ 
tablished, the letters of administration could be rebutted in the Civil 
Court. 

The case of Alien o. Dundas > ( m ) is such a case. 

There Buller, J. said;— 


ft The first question to be considered is, What is the effect of a probate ? 
It has been contended by the plaintiffs counsel, first, that it is not a judi¬ 
cial act; and, 2dly, that it is not conclusive. Bat I am most clearly of opi¬ 
nion that it is a judicial act; for the Ecclesiastical Court may hear and ex¬ 
amine the parties on the different sides, whether a will be or be not properly 
made ; that is the only Court which can pronounce whether or not the will 
be good. And the Courts of Common haw have no juris diction over the 
subject Secondly, the probate is conclusive till it be repealed : and no 
Court of Common Law can admit evidence to impeach, it. Then this case 
was compared to a probate of a supposed will of a living person; but in 
such a case the Ecclesiastical Court have no jurisdiction, and the probate 
can have no effect: their jurisdiction is only to grant probates of the wills 
of dead persons. The distinction in this respect is this ; if they have juris¬ 
diction, their sentence, as long as It stands unrepealed, shall avail in all 
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other places: but where they have no jurisdiction, their whole proceedings 
are a nullity* 11 


§ 497* Consult also the following passage from Smiths Leading 
Cases* Duchess of Kingston's case :(”) 


« With regard to their conclusive effect, judgments may be divided into 
classes: 

u L Judgments in few. 

« 2* Judgments i» personam; or perhaps it would ho more accurate to say 
inter partes, since, as will presently be pointed out more dearly, an adjudi¬ 
cation upon the status of a particular person is as much entitled to the con¬ 
clusive effect of a judgment in rem, as is an adjudication on the status of a 
particular inanimate tiling* 

“ With regard to both these classes one observation may be made, viz. 
that, for the mere purpose of proving the existence of a judgment, the pro¬ 
duction of a record of either sort is conclusive upon ail the world* Thus, 
though a judgment again at A* is, generally speaking, no evidence against 
B,, yet, where A* uses B. for negligence as his agent, ho may, to prove the 
consequences of the negligence to himself, produce the record of a judg¬ 
ment obtained against him by a third party, in an action brought in con¬ 
sequence of that negligence* The verdict in such case, to use the expres¬ 
sions of the Court in Gwen v> New River Company, 4 T* R. 590, is evidence 
as to the quantum of damages y though not as to the fact of the injury. See 
also If* v. llthden , B* N* F, 23 L 


** But, in the great majority of cases, the record of the judgment is pro¬ 
duced in evidence, not for the purpose of proving the bare fact of its own ex¬ 
istence, hut for that of concluding some party upon the point adjudicated. 
And here arises the distinction, above adverted to, between judgments in 
rem and judgments inter partes ; the former having this conclusive effect, 
as between all persona whatever ; the effect of the latter being much more 
limited* 

“ A judgment in rem I conceive to be an adjudication pronounced (as its 
name indeed denotes) upon the status of some particular subject matter, by 
a tribunal having competent authority for that purpose. Such an adjudica¬ 
tion, being a most solemn declaration from the proper and accredited quar¬ 
ter, that the sta/tis of the thing adjudicated upon is as declared, concludes 
all persons from saying that the status of the thing adjudicated upon was 
not such as declared by the adjudication/ 1 


§ 498, 3rd, The effect of a judgment may be rebutted by showing 
that the judgment has been reversed; for instance, a frequent case 
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occurs of this where probate of a wili or letters of administration have 
been revoked : frequent historical instances may be remembered of the 
reversal of attainder in cases of high treason : and now by 11 and 12 
Vie. c* 78, under which the Criminal Appeal Court sits in England, 
judgment in cases of felony are frequently reversed. 


Depositions and Examinations. 

§ 499, The terra examination is technically used of the party : the 
term deposition, of a witness* 

| 500* A deposition may be taken in a Civil or Criminal case. 
The terra is equally applicable to all that a witness deposes orally on 
the trial, or of that which is taken down from his mouth in writing 
previous to the trial, hut the term is generally used of the prelimi¬ 
nary evidence which a witness gives before a committing magistrate 
in criminal matters* Many of the following observations apply equal¬ 
ly to all depositions. Some from their nature will be seen to be con¬ 
fined to criminal cases, 

§ 501* Depositions are not evidence, where the^witness is alive and 
can be produced at the trial* To admit his deposition, when he might 
be called and sworn, would violate the rule which requires the produc¬ 
tion of the best evidence. It is true the depositions have been given 
under the obligation of an oath, or affirmation, which so far as the legal 
consequences of perjury are concerned, is tantamount to it; and that 
the prisoner has had the opportunity of cross-examination ; but still !t is 
evidently desirable that the witness should, where it is practicable, be 
produced before the Court: and subjected both to the test of increas¬ 
ed publicity, and more acute searching by professional hande, than ho 
probably underwent before the magistrate, especially as the generali¬ 
ty of prisoners are illiterate. Depositions before a magistrate serve a 
two-fold purpose : first to lay sufficient grounds for depriving an ac¬ 
cused party of his liberty and committing him for trial ; secondly, as 
a precautionary measure, to secure evidence in case of the death or 
corruption of the witness, before the prisoner can be brought to trial. 
But the existence of his deposition will not supersede the necessity 
of producing the witness himself- On this point consult the follow¬ 
ing cases in Morley ? s Digest, If- S« Tit* Cr. L. 0< 119. 

« If a prisoner before a Court of Sessions plead not guilty, it is irregular 
to cause the depositions made by witnesses before a Magistrate to be record- 
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evidence against the prisoner, on the declarant's being re-sworn and 
confirming the same before that Court; llio proper course of procedure 
being, to take and record every oral declaration fife novo direct from the de¬ 
clarant, #S hahjea IFtrflud AU Khan v. Johra ICume JJqdmpa ,—i 1 lU July 
1323, S. F. A. Rep* 13*—Komer k Sutherland/' 

Morley'e Digest-, H, S* Tit. Ev. C, 125, 

41 Copies of depositions made before another tribunal by persons still in 
existence (for any thing shown to the contrary on the record) cannot be ro- 
ceivetl evidence* Chowd/tree Muhubeer Singh and others o. Ship 2 y ur~ 
i had iShuggut* 6tli July 1843* S* D. A* Beds* Beng. 647*—Tucker.*' 

ib. a m * 

** Copies of depositions of witnesses cannot be received in evidence with¬ 
out ascertaining whether the witnesses are still living, and could be produced 
to give evidence in the usual manner. Kalinath j Bhovnueh and othti s r. Ilttr* 
dotjrga ChowdhraiU' 26th Dee* 1819* 8. I>* A. Deris* Beug. 4SC„—Jackson*" 

Ib* Tit. Or. L. 0. 129, 

44 Where two important witnesses in a cage of murder had died, the Ses¬ 
sions Judge took evidence to prove this and then proceeded to road 
and record their depositions, calling the attesting witnesses to prove their 
authenticity. This course renders their depositions legal and valid evidence. 
Case of Buddoo Bin Bapp&o, 17th Nov. 1845. S. F, A. Rep. 231*—Ryne f 
HuH & Brown/' 

§ 502. If, however, a deponent be dead, or so infirm as to be una¬ 
ble to attend, or without collusion at such distance from the Court ns 
would render his attendance inexpedient, depositions taken under Act 
YU. of 1841, or under Act X* of 1S55, See. XV, may be read. 

§ 503, Where depositions taken in a former suit are offered to bo 
made use of in a subsequent suit, the first suit must have been be¬ 
tween the same parties, for reasons already explained, 

§ 504. The deposition may have been oral, as in the common ceso 
of a *&& vote witness iu a civil suit. If that oral deposition can be 
proved to the satisfaction of the judge, it h m admissible as a written 
deposition of the judge. But it is of course open to much observa¬ 
tion, inasmuch m the memory is treacherous, while a written record 
of wiuib is s.iid, abides. Litem scripta maneL Ore mode of proof of 
unch depositions is the production of the judge's noteK,^) or the oath 

{o') Mayor uf Doncaster e. Day . 3 Taunt p* 262. 
r ! v\ i\ iWbd tritiiijgv ha* twurti un n forti-cr tr al bft^cen iltn fs&ine parti**, is rviflcrce 
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of some one who was presen t and heard the evidence delivered. In 
Lord Palmerston's eaaeted the evidence was rejected, because the wit¬ 
ness could give the effect Only, and not the words. But it may be 
doubted whether such minute particularity is requisite ; for the very 
words could seldom be remembered after a lapse of time* Where 
a note has been made of the evidence by a reporter or short hand 
writer, he could of course use the note to refresh Ivia memory ; and 
from such a source a short hand writer might be ablo to swear to the 
very words, 

§ 505. Extra-judicial depositions are not receivable, as where a 
person has made a voluntary affidavit* 

§ 506, Before a deposition is admitted in evidence, the existence 
of the former proceedings must bo established. This is effected by 
putting in a copy of the judgment \ for if this be not shown, the de¬ 
position & are purely extra-judicial. So where a deposition has been 
taken under a commission, as for instance under Act VII, of 1841, or 
Act X. of 1855, the commission which bos been returned executed, 
must be put in before the depositions taken under it can be read* 

§ 507. By Act 13. of Geo. 3, e* 65,(0 Sections 40—44. in any 
information, or indictment, for misdemeanor, in India, or in any ac¬ 
tion brought in the Courts of Westminster, the Court has power to 
issue a mandamus to the judges of the Court of India commanding them 
to examine the witnesses. Under this Act Captain Douglas' case fell; 
and it was held in his caseH that copies of the depositions returned by 
the Madras Court were not evidence: th© originals should have been 
themselves returned, 

§ 508. The Sections ox the Act, not being universally easy of ac¬ 
cess, are hero given. 

41 § 40, And whereas the provisions made by former laws for the hearing 
and determining in England ‘offence* committed in India have been found 
ineffectual, by reason of the difficulty of proving in thia kingdom matters 
done therehe it further enacted by the Authority aforesaid. That in all 
cases of indictments or informations, laid or exhibited in die said Court of 
King 1 ! Bench, ftr misdemeanors or offences committed in India, it ah all and 
maybe lawful for his Majesty's said Court, upon motion to be made on behalf 
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of the prosecutor, or of the defendant or defendants, to award a writ ot wri a 
of Mandamus, requiring the Chief Justice and Judges of the said Supreme 
Court of Judicature for the time being, or tha Judges oi the Mayor s Court 
at Madras, Bombay, or Bencoolen, as the case may require, who are hereby 
respectively authorised and required accordingly to hold a Court, with all 
convenient, speed, for the examination of witnesses, and receiving other 
proofs concerning the matters charged in such indictments or information# 
respectively; and, in the meantime, to cause such public notice to bo 
given of tha holding the said Court, and to issue summons or other process, 
us may he requisite for the attendance of witnesses, and of the agents or 
counaei, of all or any of the parties respectively, and to adjonrn, from timo 
to time, as occasion may require ; and such examination as aforesaid shall 
be then and there openly and publicly taken vM voce in the Said Conrt, 
upon the respective oaths ot witnesses, and the oaths of skilful interpreters, 
administered according to the forms of their several religions i and shall, 
by some sworn officer of such Court, be reduced into one or more writing 
or writings on parchment, in case any duplicate or duplicates should be re¬ 
quired by or on behalf of any of the parties interested, and shail be sent to 
his Majisty, in his Court of King’s Bench, closed up, and under the seals of 
two or more of the Judges of the said Court, and one or more of the said 
Judges shill deliver the same to the agent or agents of the party or parties 
requiring the same ; which said agent or agents (or, in ease of his or their 
death, the person into whose hands the same shall come), shall deliver tho 
same to one of the cleiks in Court of his Majesty’s Court of King’# Bench, 
in the public office, and make oath that ho received the same from the hands 
of one or more of the Judges of such Court in India (or if such agent bo 
dead, in what manner the same came into his hands) ; and that the aamo 
has not been opened, or altered, since he so received it (which said oath 
such clerk in Court is hereby authorized and required to administer): and 
such depositions, being duly taken nnd relumed, according to the true in¬ 
tent and meaning of this Act, shall be allowed and read, and shall he deem¬ 
ed as good and competent evidence as if such witness had been present, and 
sworn and examined eird rota at any trial for such crimes or misdemeanors, 
as aforesaid, in his Majesty's said Court of King’s Bench, any law or usage 
to the contrary notwithstanding; and all parties concerned shall be entitled 
to take copies of such depositions at their own costs and charges. 

**§41. And be it further enacted by the authority aforesaid, that in case 
the said Chief Justice, or Judges of the said Supreme Coutt of Judicature, or 
any of them, for the lime being, shall commit any offence against this Act, 
or be guilty of any corrupt practice, or other crime, offence, or misdemea¬ 
nor, in the execution of their respective offices, it shall and may be lawful 
for His Majesty’s said Court of King’s Bench in England, upon an informa- 
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lion or indictment laid or exhibited, in tho said Court for such crime* offence, 
or misdemeanor, upon motion *<o be made in the t*aid Court, to award 
bucH writ or writs of &fandamu§ $ as aforesaid, requiting ihe Governor Gene- 
tal and Council of the said United Company’s Settlement at Fort William 
ft fore ae id, who are hereby respectively authorised and required accordingly 
to assemble themselvs in a reasonable time, and to cunse all such proceed¬ 
ings to be bad and made as are herein-before respectively directed and pre¬ 
scribed concerning the examination of witnesses ; and such examination! so 
taken, shall be returned and proceeded upon in the same manner, in all 
respects, as if the several directions herein-before prescribed and enacted 
in that behalf were again repeated* 

« § 42, And belt further enacted by the authority aforesaid, that in all cases 
ot proceedings in Parliament, touching any offences egainst this Act, or any 
other offences committed in India, it shall and may be lawful for the Lord 
High Chancellor, or speaker of the House of Lords, and also for the speaker 
of the House of Commons for the lime being, in like manner, to issue bis or 
Ihcir warrant or warrants to the Governor General and Council of the sail 
united Company's Presidency of Foifc William, and to the Chief Justice and 
Judges of the said Supreme Court of Judicature, or the Judges of the Mayor's 
Court at Madras, Bombay, or Bcncodon, as the ease may require, for the 
examination of witnesses; and such examination shall be;returned to tho 
said Lord High Chancellor, or speaker of the House of Lards, or to the 
speaker of the House of Commons respectively, and proceeded upon iu tho 
aarne manner, in all respects, aa if the several directions here in-be fore pre¬ 
scribed and enacted in that behalf were again particularly repeated ; and 
every such examination, returned either to the laird Chancellor, or speaker 
of the House of Lord*, or to the House of Commons, us aforesaid, shall bo 
deemed good and competent evidence, and shall be allowed and read m 
both lionets of Parliament, or either of them respectively, as occasion may 
require ; any law or usage to the contrary notwithstanding. 

»i * g 43 . And whereas, by the usage and custom of Parliament, no proceed- 
1 ingR by bill in Parliament have continuance from one Session to another r 

* an d whereas it would be impracticable that the examination taken upon such 

* warrant, as aforesaid, could ever be returned within the ordinary length of 
i a Session of Parliament ;* be it, enacted by the authority aforesaid, that 
from and after the first day of November, one thousand seven hundred and 
seventy throe, no proceedings in Parliament touching any offence commit¬ 
ted, or to be committed, in India, wherein such warrant as aforesaid shall 
have been issued, shall be discontinued by any prorogation or dissolution 
of the Parliament* but that such j rocecdings may be resumed and proceed¬ 
ed upon in a subsequent Session, or in a subsequent Parliament, m eiiher 
House of Parliament, in like manner, to all intents and purposes, as they 
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might have been in the course of one and the same Session ; any law, usage 
or custom to the contrary notwithstanding* 

** % 44, And whereas Id fc Majesty* a subjects are liable to be defeated ofiheir 
several rights, titles, d^bts, dues, demands, or suits, for which they have 
cfrusc arising in India against other subjects of his Majesty ; * now, for pre¬ 
venting such Tail ure of justice,* be it further enacted by the authority afore¬ 
said, that when, and as often as the said united Company, or any person or 
persons whatsoever, shall commence and prosecute any action or suit, in 
law or equity, for which cause hath arisen, or tkftH hereafter arise in India, 
against any other person or persons whatever, in any of hia Majesty's Courts 
at Westminster, it shall and may be lawful for such Court respectively, 
upon motion there to be made, to provide and award such writ or writs, in 
the nature of a Mandamus f or commission, as aforesaid, to the Chief J ustice 
and Judges of the said Supreme Court of Judicature for the time being, or 
tbe Judges of the Mayor’s Court at Madras, Bombay, or Bencoolen, as the 
case may require, for the examination of witnesses, as aforesaid ; and such 
examination, being duly returned, shall be allowed and read, and shall be 
deemed good and competent evidence, at any trial or heaving between the 
parties in such cause or action, in the same manner, in all respects, as if the 
several directions herein- before prescribed and enacted in that behalf were 
again repealed, ** 

§ 509. Where it is desirable to secure tbe testimony' of an impor¬ 
tant witness, who from age or sickness is likely shortly to die, before 
ho can give his evidence, or for the purpose of future litigation ; the 
witness may be examined, as it is termed, ** de bene case,” according to 
the English law. For this purpose a bill in equity lies t o perpetuate 
testimony * Upon this Staikio writes as follows :— W 

** Where a subject-matter Is likely to be litigated in future, but cannot bo 
made the subject of immediate invwig&tion, and testimony is in existence 
which i* In danger of being lost, a bill in equity lies to perpetuate the lead- 
many of witnesses, in order to prevent the hardship which might accrue to 
a party from an investigation at a remote period, when death deprived 1dm 
of them. 1 his proceeding may be resoled to, whether the testimony 
relates to real estate or a mere personal demand ; or ia to be used in support 
of an action, or of the defence, ov in cases of public or private penalties or 
forfeitures. The bill to perpetuate testimony, strictly so called, could for¬ 
merly be filed only by persons who were in possession under their title, and 
therefore could not sue at law j if the testimony were required by persons 
out of possession it wa3 obtained by a bill to take testimony do bene esse. 
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but the latter could be filed only when an action was actually depending. 
Hence the 5 and G Viet c, 69* has enacted, that any person who would * 
under the circumstance alleged by him to exist, become entitled upon the 
happening of any future event to any honor, title, dignity, or office, or to 
my estate or interest in any property real or pei -onal, the right or claim to 
which cannot by him he brought to trial before the happening of sv :h event, 
shall he entitled to file a bill in Chancery to perpetuate any testimony which 
may be material for establishing such claim or right/' 

§ 510. There m no corresponding power in Mofassil practice, use¬ 
ful and desirable as it is. 

§ 51L Depositions relating to a custom, prescription, pedigree, &c, 
are receivable against strangers under the same conditions as declara¬ 
tions; for if the traditionary deckratiom be receivable, a fortiori must 
be the same person’s depositions, which have the additional sanction 
of an oath, 

§ 513, But such depositions must bays been made ante litem mo- 
tom (seo ante § idO and 164). 

g 513. The following remarks have especial reference to criminal 
cases. The old Law in England on this subject consisted of tho 
Statutes 1 and 2 Ph, and M. c. 13. : 2 and 3 Pin and St c. 10. 
These aro repealed, and the law is now to be found in 7 Geo. 4. c. 64. 
The Regulation on this point for this Presidency is to be found ia Reg. 
IX. of 1816, Sec. XXIV.W clause 1, provides as follows :-r? 

« —-Upon a prisoner being brought in the first instance before the 

Magistrate, charged with any enme or misdemeanor, he shall enquire into 
the circumstances of the charge, and examine the prisoner, and also such 
other persons as are slated to have any knowledge of the crime or misde¬ 
meanor alleged against the prisoner, and commit their respective depositions 
to wilting. The witnesses shall be examined upon oath, or olemn affimia* 
tion, but the prisoner shall not be required to swear to or affirm the truth 
of his deposition. 1 ' 

This is extremely meagre, it must be confessed, and somewhat of 
the English practice may be usefully taught. 

% 514, Tho deposition must have been taken ia the presence of 
the accused, or it will not bo receivable against him ; so in Woo&« 
cock's which may be regarded a & the leading case: 

41 Where a woman had been mortally wounded, and a magistrate* at the 


(i) See Ziffynfi Cr. L, p. 75 , 
{v) 1 Leuch C- C, p, MX 
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request of the overseer of the parish, attended at the hospital where ■’he Say, 
and In the absence of the prisoner, took her examination upon oath, which 
he committed to writing and signed, and which was signed by the woman 
also, who afterwards died ; It was held that this examination was a volun¬ 
tary and extra judicial act on the part of the magistrate, the prisoner not 
being before him, and having no opportunity of contradicting the facts it 
contained j but a till that it svas admissible as the declaration of the deceased, 
signed by herself, and was to he classed with the other confirmatory decla¬ 
rations which she made after she had received the mortal wounds, and be¬ 
fore she died, 11 

I conceive that under the spirit of this principle, a deposition taken 
in the presence of a prisoner, in a language which he does not under¬ 
stand, should be explained to him ; for it is not his presence, but his 
opportunity of cross-examination which is material: and such con¬ 
tingencies frequently arise, where so many languages prevail as are 
spoken in this presidency. In corroboration of this view Forbes* cmeW 
may be cited ; 

“ Where the prisoner was not present during the examination, until a 
certain part of the deposition marked with a cross, at which period he was 
introduced, and heard the remaining part of the examinations, and when it 
was concluded, the whole was read over to him ; Ohambre, J., said, that it 
was the intent of the statute, that the prisoner should be present whilst the 
witness actually delivers his testimony, so that he may know the precise 
words he uses, and observe, throughout, the manner and demeanor with 
which he gives his testimony. Ho therefore refused to admit that part of 
the depositions previous to the mark, which had net been heard by the 
prisoner,” 

But see Smith’s caae :(*> 

“In order to warrant the admission of a deposition of the deceased igainsfc 
the prisoner, on an indictment for murder, it is not necessary that tbe pri¬ 
soner should have been present the whole of the time during which the de¬ 
position was taken, the deponent having been re>sworn in the presence of 
the prisoner, and the part of the deposition, which had already been taken, 
having been read over to the prisoner and sworn by the deponentto be tiue.” 

§ 515, The deposition should bo fully taken, Parke, B- iu Thomas* 
easily) says as follows:— 

“ Magistrates are required by law to put down the evidence of witnesses. 



£tc) Holt, p, 599* 

(or) 2 Star. R. t p. 209, 

(#) 1 C 1 . Gttd jP, pt 817- 
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RETURN OF DEPOSITIONS. 



< 3 T so much thereof as shall be material. They have hitherto in many cases 
confined themselves to what they deemed material, but in future it will ho 
desirable that they should be extremely careful in preparing depositions, 
and should make a full statement of all the witnesses say upon the matter 


ii\ question, as the experience we have already had of the operation of the 
prisoners* counsel hill has shown us how much time is occupied iu endea¬ 
voring to establish contradictions between the testimony of the witnesses 
and their depositions, in the omission of minute circumstances in their state¬ 
ments made before the magistrates, as well as in other particulars/* 


§ 516, Keg* IX. of 1810, Sec* XXYIIL provides tbah the deposi¬ 
tion shall bo signed by the deponent, 

| 517, Heg* IX* of 1810, See, XXI Y. cL 2, requires the magis¬ 
trate to return the lt proceedings on the case” to the Court, with the 
prisoner, when committed. On this point the practice as summed up 
by lioscoe in his work on Criminal Evidence may bo conveniently 
consulted : 


11 Nothing should be returned as a deposition against the prisoner, un¬ 
less the prisoner had an opportunity of cross-examining the person making 
the deposition. Per Lord Denman, C. J» yirtioliJ 8 ca tstf, S C. Sf 1 , 62 f* 
But where a witness has undergone several examinations, it seems preper 
to return them all, although those only would be admissible in evidence 
against the prisoner which were taken in his presence. Thus where a wit¬ 
ness for the prosecution had made three statements at three different ex¬ 
aminations, all of which were taken down by the magistrate, but the only 
deposition returned waa the last taken after the prisoner was apprehended* 
and on the day he was committed. Alderson, B., said, that every one of 
the depositions ought to have been returned, as it is of the last importance 
that the judge should have every deposition that has been made, that fee 
may see whether or not the witnesses have at different times varied their 
statements, and if they have to what extent they have done so. Magistrates 
ought to return to the judge all the depositions that have been made at uH 
i/ie exvmuialtons that have taken place respecting the offence which is to be 
the subject of a trial, j Simvn’s case* 0 C. $ P. 540, 

** It is the duty of the magistrate to return all the deposition# taken be* 
fare him, whether for the prosecution, or on the part of the-prisoner, and 
not merely the depositions of those whom he thinks proper to bind orer as 
witnesses. JV Vaughan, FulUr's case, 7 a ami L\ 2G9/ J 

§ 518. A deposition might always be used lo contradict a witness ; 
and now by Act II* of 1855, Sec* XXXI* it may be used to corrobo¬ 
rate Mm* 



| 519, That a deposition may bo used by the prisoner to contra- 
diet a witness has always been held dear law ; whether it is equally 
admissible on the part of the prosecution has been the subject of 
doubt* The leading case is Oldroyd’s easeft) on which subject tho 
following passage from Bussell on Crimea may bo studied :M 

(t One of the objects of passing these Statutes was to enable the judge 
and jury before whom the prisoner is tried, to see whether the evidence of 
the witnesses at the trial is consistent with the account given by them before 
the committing magistrate ; and therefore an information, when judicially 
and regularly taken, maybe used on the part of the prisoner, when tiie 
informant gives his evidence at tho trial, to contradict his testimony. Thus 
it was admitted in Lord Stafford's case f that the deposition of a witness, 
taken before a justice of the peace, might be read at tho desire of tho pri¬ 
soner in order to take off the credit of tho witness, by showing a variance 
between the deposition and the evidence given in Court vivd pace. And not 
only on the part of the prisoner, but crown of depositions may be so used, 
oven for the purpose of Impoaching the credit of a witness called for the 
' prosecution* Tims in Oldroy&s case, where the counsel for the crown, by 
the direction of the judge, unwillingly called the prisoner's mother, (her 
name being on the back of the indictment, as having been examined by the 
grand jury,) and her evidence was in favor of the prisoner, Graham, If, 
ordered her deposition before the coroner to be read, for tho purpose of 
affecting the credit of her testimony by showing its variance from the depo¬ 
sition. And the twelve judges held, that it was competent for the judge 
to do so: and Lord Ellenborough, G, J., and Mansfield, G* J., thought the 
prosecutor also had the same right/' 

§ 520. The death, absence, or sickness of th© witness must be sa- 
tisfactorily proved at the trial before his deposition can be used* lu 
case of search, the search must have been diligent and recent 

§ 521. The deposition must itself bo produced at the trial; see the 
case of Shesha ShtfR, and Madena Bee v* Timma Barradda, and Ma - 
daka * Axbutlmot’s Select Ca^es, p, £9. 

14 The prisoners in this case wore charged with the murder of two persons 
whose bodies were not found, and were convicted, the 1st and 2nd prisoners 
as principals, upon their confessions before the Criminal Court, corroborated 
by their delivery of clothes, which were identified as belonging to the 
deceased, and by evidence that the deceased were last seen in their com¬ 
pany. 

(*) Ji\m> and fig, C. C. R> 88. 

(a) Pitg c 800- 
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DEPOSITION MUST BE PRODUCED, 


The 3rd prisoner was convicted as an accessory, upon \m confession 
that he was present when the murder took place, corroborated by the circum¬ 
stantial evidence above adverted to, 

“ The Court of Foujdaree Udalufc ruled in this ca^e that a deposition given 
before a Subordinate Criminal Court by a witness who has died previous to 
the trial before the Court of Circuit, in order to become legal evidence, must 
be read and proved at the trial, as having been given by the person whose 
deposition it purported to be, in the presence of the prisoners, proof being 
likewise adduced of the death of tho deponent, 

41 The Court aUo ruled that confessions made by prisoners before a Police 
Officer must be read in Court and proved at the trial in order to tender them 
valid as evidence against the accused,” 

See also Rowell on Crimea, voL 2, p. 899, 

** It is the duty of magistrates to return to the Court at which the pri¬ 
soner is to be tried, all depositions that have been taken at all the exami¬ 
nations that have taken place respecting the offence which is to be the sub¬ 
ject of the trial. Where a witness was examined before a magistrate seve¬ 
ral times : at the first examination, no person was specifically charged with 
the offence, but what was e;dd was taken down in writing; and this witness 
was taken into custody, and while in custody as an accused person be made 
another statement, which was also taken down by the same magistrate ; and 
on a subsequent day, the present prisoner having been apprehended, tho 
witness was again examined as a witness ; Alder son, E., observed 1 1 have 
none of these depositions but the last. Every one of them ought to have 
been returned to me, as it is of the last importance that the judge should 
have every deposition that has been made, that he may see whether or not 
the witnesses have at different times varied their statements, and if they have, 
to what extent they have done so. Magistrates ought to return to the judge 
all the depositions that have been made at all the examinations that have 
taken place respecting the offence which is to be the subject of the trial.* 
And it is equally the duty of the magistrate to return the depositions 
of witnesses who are not bound over; as, for instance, the depositions of 
witnesses called by the prisoner to prove an alibi. But if the deposition of 
a witness haa been taken after the prisoner has been committed, and in bis 
absence, such examination ought not to be returned as one of ike depositions, 
for nothing shoi Id be returned as a deposition against a prisoner, unless the 
prisoner had an opportunity of knowing what was said, and an opportunity 
of cross-examining the person making the deposition. 

< 4 It is highly expedient to the furtherance of the ends of justice, that 
whenever prisoners offer to produce witnesses before the magistrate, in an¬ 
swer to tho charge me do against them, such witnesses should be regularly 
examined on oatb, and their statements taken down in writing, and return- 


starkie's remarks. 
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ei with the depositions. Whether the evidence bo adduced be true or false, 
it is very importaut that it should be received and taken down* If it be 
true, it may be so clear, positive and distinct as to explain or contradict the 
evidence adduced in support of the charge, in such a manner as completely 
to satisfy the magistrates that there is ‘no sufficient ground for judicial 
enquiry 1 into the guilt of the party charged 3 in which case he ought to be 
discharged ; or the evidence ' adduced on behalf of the party charged* may, 
in the opinion of the magistrates, * weaken the presumption 1 of the party's 
guilt, but there may ; notwithstanding appear to them to be sufficient 
ground for judicial enquiry 1 into the party's guilt ; in which case the ma¬ 
gistrates should admit the prisoner to bail* And even if the evidence so 
adduced should not produce either of these results* still it is important for 
the sake of the prisoner, that hb witnesses should be examined, and their 
depositions returned, as he is thereby freed from the suggestion often made 
at the trial, that the ease endeavored to be proved before the jury has been 
concocted since the examination before the magistrate; and if, as has been 
suggested, the deposition of a witness, examined on behalf of a prisoner 
before the magistrate, would be admissible in evidence for the prisoner on 
his trial, in case of the death of such witness, it is but reasonable that the 
prisoner should have the depositions of his witnesses taken, in order to bo 
used in case of such an event* On the other hand, if the evidence adduced 
be false, it is essential for the ends of justice that it should be heard and 
taken down, in order that the prosecutor may have the means before the 
trial of investigating the facts deposed to, and the opportunity of testing the 
statements of the witnesses, by comparing those made on the trial with 
those made before the magistrate ; and, moreover, the taking the depositions 
would serve as a check upon the prisoner, against setting up a different de¬ 
fence on the trial, and upon the witnesses against improving their tale be¬ 
tween the time of their examination before the magistrate and the trial,” 

% 522* Before the deposition can be read, it must bo proved, which 
is usually done by calling the magistrate or his clerk before whom 
it was taken ; where it is taken in a language not that of the pri¬ 
soner, it should also be shown that it was interpreted to him ; and for 
this purpose it is necessary to call the interpreter. 

§ 523. A deposition is admissible on the trial of the party against 
whom it was taken, for an offence different from that on the accusa¬ 
tion of which it was taken* Thus in Smith’s ease ft) depositions taken 
on an accusation of assault, were used against the prisoner on his trial 
for murder. 


(i) and By, p. 





RXAMWATIONS. 


§ 524, If the deposition be reduced to writing, parol testimony is 
inadmissible to vary it. 

Tho law requires the deposition to be in writing, and it is to be pre¬ 
sumed that the magistrate has done his duty. 


BxamimUom. 


§ 525. Reg. IX. of 1816, Seo. XXIV. cl. I, above quoted, provides, 
it will be observed, for the examination of the prisoner; but “ Me 
prisoner shall not be required to swear to or affirm Us deposition,” Statute 
7, Geo. 4. c. 64. s. 2. provides the law in England : 

"That the two justices of the peace, before they shall admit to bail, aad 
the justice or justices before he or they shall commit to prison any person 
arrested for felony, or on suspicion of felony, shall take the examination of 
tuck person, and the information upon oath ol‘those who shall know the facta 
and circumstances of the case, and shall put the same, or as mack thereof 
as shall be material, into writing, and the two justices shall certify such bail- 
meat in writing,” 

Sec, 2* provides for charges of misdemeanor. 

§ 526. The proper time for taking the examination of the prisoner 
ie at the conclusion of the depositions ; and note the difference be¬ 
tween the examination, which is compulsory on the part of the magis¬ 
trate ; and confession, already considered, which is voluntary on the 
part of the prisoner ; concerning which the English law, as already 
explained, gives him caution. 

§ 527. A prisoner may decline to answer: and it ia not correct 
for a magistrate to Beck to get facts out of a prisoner by a Btrict exa¬ 
mination ; but he should examine him to elucidate any portion of a 
statement which he may make. The leading case on this point ia 
Arnold's mse,W where Lord Denman said : 

“ A prisoner is not to be entrapped into making any statement, but when 
a prisoner is willing to make a statement, it is the duty of magistrates to 
receive it; bnt magistrates before they do so ought entirely to get rid of 
any impression that may have before been on the prisoner’s mind, that the 
statement may be used for his own benefit; and the prisoner ought also to 
be told that what he thinks fit to say will be taken down, and may be used 
against 1dm on his trial." 

§ 528. A magistrate should be very cautions to use the priaoner’a 


(<) s C, ami P. 622. 
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WH words, for reasons too obvious to dwell upon* A turn of a phrase 
may very much alter his testimony* There is a distinction too to be 
observed between Reg, IX, Sec. XXIV. and the English Act, By 
the latter, the magistrate is only to reduce so much m may be Material 
to writing, which leaves liim a certain discretion : but the Regulation 
is imperative to commit the depositions to writing. 


§ 529, This entails, I conceive, another important difference in prac¬ 
tice. By the English law, where it is clear that a part of the exami¬ 
nation has not been taken in writing, that may be supplied by parol 
testimony* But it is juat as much the magistrate’s duty to take down 
the whole of the examination, as the whole of a deposition according to 
the Motussil practice, and ones and the same rule as that which 
Applies to depositions (see ante § 524) ought to prevail. The piac* 
tice is a dangerous one, and has been reprobated in England by judges 
of eminence, though it Is no doubt a rule* There, however, tho pri¬ 
soner is not precluded from showing an omission made to his preju¬ 
dice ; for the examination is used against him as an admission, and 
the whole of an admission must be given. If it could bo clearly 
shown that the magistrate had entirely neglected kia duty, and that no 
written record of an examination, which in fact took place, was made ; 
it might perhaps he thought expedient that tho English rule should 
prevail, and parol testimony of the prisoner's statements be admitted. 
They might be the only evidence to convict him, and it would be a 
strong argument that the public safety should not bo jeopardized by 
the neglect of duty by an official. But still I think that it is safer to 
lay down a general rule, even though in a rare instance a prisoner 
might escape punishment, and the proper safeguard for the public 
would be to punish the official for his neglect* 


| 530* Reg* IX. Sec- XXVIII. requires the signature of the exa¬ 
minee. The prisoner’s refusal to sign will not raise an objection to 
the use of the examination against him. See Lumbers case .(<0 


K A voluntary confession of felony made by a prisoner on his examination 
before a magistrate, and reduced by (he magistrate into tori ting ^ may be given 
in evidence on the trial, though the magistrate has neglected and the pri- 
sener has refused to sign it 11 


§ 53 L However, when the prisoner refuses to sign it, evidence 
may he given aUimde of the truth of the contents, and the magis* 


id) % Lmh f C t C> 552, 







CHAFEEL*@ CASE* 



irate or person who reduced it into writing might refresh his memory 
from it, and so gave evidence of what the prisoner really said, 

% 532. What amount of proof must be given before an examina¬ 
tion is receivable in evidence, has been matter of contest in England. 
Lord Hale, C*) says an oath is to be made in Court by the justice or hia 
clerk that the examination was truly taken. 

The observations of Lord Denman in ClmppeVs case,(f) should be 
considered. 

^Itvvas proposed to prove an examination, signed with the prisoner's 
mark, by calling a person who was present when it was taken* his lordship 
refused to receive this evidence, unless it were proved by the magistrate or 
his clerk; he observed, that the necessity of proving the deposition in this 
manner had been doubted, but the distinction appeared to him to be, that 
where the examination of a prisoner before a magistrate is taken down in 
writing, and signed with the prisoner's name, it need not be proved by the 
magiBtrato or his clerk; but if not signed by him, or if his mark only be at¬ 
tached to it, it is necessary to be proved by the magistrate or the clerk. 
2 ? or if the prisoner signs his name, this implies that he can read, and has 
read the examination, and adopted it. But if ho has not signed it, or has 
only put his mark,, there are no grounds to infer that he can read, or that 
he knows the contents, and no person can swear that the examination has 
been correctly read over to him, except the person who read it.” 


3rd. Writs> Warrants, Pleadings, Sfe, 


§ 533. A summons to a defendant is served upon him by the Na- 
air: see Keg. III. of 1802, Sec. V. and is returned to the Court by 
him endorsed by himself. The summons, upon production, is evi¬ 
dence of service. 

§ 534. A rule or order of Court under the hand of the proper of¬ 
ficer is evidence in the Court which issues it. When it is required 
for the purposes of a suit in another Court, a certified copy should be 
produced ; so also of wa rrants. As an instance, take an order for de¬ 
fendant to give security under Reg, IIL of 1802, Sec. V. and Iteg, 
II. of 1811, Sec. IT* cL I, or of attachment in default of security un¬ 
der Reg* VL of 1816, Sec. XXII. or precepts for execution of decrees 


under Reg. IIL of IS02, Sec. XXIII. Reg. IV. of 1802, Sec. XXIII. 
Reg. Y. of 1802, Sec. XXIV 


(*) Pi a. 

(fi Moq, amt Hob, m. 
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5, Headings, if required to be proved, should be produced in 
form of a certified copy : and some evidence should be offered of the 
identity of the party. 

| 536. Ab to the effect of pleadings as admissions consult the fol¬ 
lowing cases :— 

See Hurley’s Digest, 0. S. Tii/. Ev* c. 135* 

“ The respondent claimed certain shares of his father’s estate for himself 
and the other heira, the whole estate being retained by his brother, the ap¬ 
pellant, Parti lion was decreed by the City Court, according to the Ma- 
ho me dan laws of inheritance ; but on appeal W the Sudder Dewanny Adaw- 
lut, the appellant produced a will alleged to have been executed by ids 
father, and which made a partial distribution of the property. This will, 
however, contradicting the plea on which the appellant had relied for his 
original defence in the City Court, and, moreover, having been withheld for 
so long a time, was not considered by the Court as competent to preclude 
a judgment on the case according to the law of inheritance, Sttfdur llomn 
&* Enayut Ifosein , 25 th Nov* 1605* IS. D. A- Kep, III, —H, Colebrookc 
& Harircgton,” 

Xb. N. S* Tit* Ev, c, 17. 

“ Where a party sued certain persons for cutting and carrying away the 
whole crop on certain lands cultivated by them under a Jlhaall tenure (ac¬ 
cording to which the Zamindar and the tenant divide the crop), and the 
cultivators replied that the plaintiff had not supplied them with seed at the 
proper lime, and that when he did give it the seed was old and bad, such 
reply was held to be a clear admission of the Bkaoll tenure, Surhjeet Singh 
t>, Krnta Chung Chowhcdat* and others, 31st May 1817. S. D. A, Dccis ■ 
Bong. 184,—Tucker.” 

Ib. N. S. Tit* Ev. o. 19. 

Where the plaintiffs sued in one and the same action for possession of 
certain Chur lands and for balances of rent; it was held, under the circum¬ 
stances of the case, and taking the plaint by itself, that the suit should be 
dismissed ; but as the defendant in his answer declared that he was willing 
to pay at a certain rate, and admitted a certain sum as due to the plaintiffs 
for rent, such sum was decreed to the plain tiffs. Broderick v- Hurmohun 
Race. 1 Ith Sept. 1847. S, D, A. Beds, Beng. 556.—Tucker, Barlow Ac 
Hawkins,*' 

§ 587, Pleadings, as has been before observed, (see ante § 536) 
operate against the party making them as admissions ; nnd^ they 
should l>e drawn with care, ue in many cases a party by pleading oar. 
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<SL 

that is omitting to notice a material alleged fact in Ins adversary's 
pleading, is thereby taken to have admitted it.Cv) 

II. Quasi Public Instruments, 

§ 5S8. Such are memorial rolls, corporations, and perhaps joint 
slock company books. It is obviously useless to consider the law on 
this head in the present state of this country. 

III. Private Instruments. 

§ 589. Having exhausted the subject of public, we now come to 
the other great branch ; private Instruments, or writiogs. 

§ 540. All private writings tendered in evidence must be one of 
two classes; either made by a third person ; or by the party against 
whom they are offered, or his privies. 

§541. We shall consider private writings. 

1st. As to their nature and effect. 

2nd, As to the mod© of their proof 

ls£ Effect of Private Writings. 

§ 542. With regard to writings made by third persons ; it is un¬ 
necessary to add anything to what has been before stated. Written 
declarations and entries by third persons are generally not receiva¬ 
ble, because they are res inter alios not under sanction of an 
oath, not tested by cross-examination. The exceptions are those al¬ 
ready considered, with reference to entries against interest, in the 
course of business, &c* (see ante § 170 Sc 192.) 

§ 548. Wo come then to a private writing mad© by the party him* 
self, or his privy. These arc ordinarily contracts, or writings in con¬ 
nexion with them. Contracts are reduced to writing for the express 
purpose of being afterwards referrible to as the record of the agree¬ 
ment entered into. Some contracts are under seal ; others are not. 

The former ere held to be of a more solemn character, on the suppo¬ 
sition that they arc generally entered into with a greater degree of 
deliberation than the latter and they certainly by law require a 
more solemn revocation, 


(ff) The rules ft* to u pi ceding over” arc of some nicety, but they fall under Lecture* on 
Pleading, rather than on Evidence. The vrholc subject is elaborately considered by Tavlor, 

§ m— fee, 

£4) As to this *cc ante § fifl & 01. 








§ 544. The Hindu law very clearly lays down the expediency of 
committing contracts to writing. According to MenuCO “ Hen after 


the space of six months forget, therefore the Creator invented writ¬ 
ing.” So a Hindu written will excludes an oral disposition of pro¬ 
perty, where the two are conflicting ; and it is expedient that when 
men have reduced their final settled wishes to writing, the writing 
itself should be taken to ho the depository of their intentions. This 
subject will be considered at large hereafter, when we come to the 
cases in which parol evidence may be adduced to explain written in¬ 
struments, &c, Her the present it will suffice to quote the words of 
St&rkie ;(*) 

It may be observed here, that since in aU these cases these documents 
have been framed by the parties themselves as the authentic evidence of the 
facte which they contain, and of their own intentions, no other evidence can. 
in general be admitted to alter the obvious sense and meaning of the terms 
which they have used ; to admit this would be to deprive them of all effect 
as permanent memorials for the purposes of evidence, for they could no 
longer be so considered if their meaning could be altered and subverted by 
extrinsic and collateral evidence*” 

§ 515* Where the writing of a party is used against him, its ef¬ 
fect is that of an admmhn : and this subject has been so fully con¬ 
sidered, that it is only necessary to refer to what has been already 
said* See ante § 201* 

Sou 1 Morley's Digest, N. S* Tit* E, c. 20* 

** An admission by a party in a Nazin&meh filed in a suit Is good evidence 
to refute a plea advanced by him in another suit. Vencapa Meg n dp o. Ga~ 
napaya. 15th Nov. 1840; S. A. Deeia. Mad, 11 L-^Rooper & Thompson,” 

§ 546. Where a party has made an admission under seal, it must 
bo pleaded, if it is sought to conclude him by it : that is, if the anta¬ 
gonist has the opportunity of pleading it. The whole subject of estop- 
pels is lucidly considered by Mr. Smith in his note to the Duchess 
of Kingston's case.^) But the tendency of modern authority leans 
against the doctrine of estoppels; and the New York Civil Code, 
§ 1792, abolishes them. 

(l No evidence is by law made conclusive or unanswerable, unless so de¬ 
clared by this code* Estoppels are therefore abolished*” 

{£) 1 CM. p. 20. S. 17, Sir T* & p* Jffift 

(Jt) Pag*m, 

£0 2 Yob levins Urns, p. 43S. 

Ill 
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2nd. Proof of Private Writings. 

§ 547. It may not be out of place here to notice the comment of 
Sir William Jcncs on the character of the Hindu Law of Evidence. 

** That, with some trifling exceptions, the Hindu doctrine of evidence is, 
for the most part, distinguished nearly as much aB our own, by the excellent 
sense that determines the competency, and designates the choice of wit- 
nesses, with llic manner of examining, and the credit to he given them ; as 
well as by the solemn earnestness, with which the obligation ol '.ruth is 
urged, and inculcated ; insomuch that less cannot be said of this part of 
their law, than it will be read by every Euglisli lawyer with a mixture of ad¬ 
miration and delight, as it may be studied by him to advantage.” 

In proof of the justice of these remarks, let us cite the following 
Section from Colohrooke’e Digest :C“> 

« Written evidence is declared to he of two sorts ; the first, in the hand¬ 
writing of the party himself, which need not have subscribing witnesses; 
and the second, in that of another person, which ought to be attested : the 
validity of both depends on the usage established in the country.” 

§ 548. Whenever an instrument can be produced by a party, it 
should be so. By Hog. III. of 1802, See. TIL every exhibit must 
l>e produced in Court. By Keg- XV. of 1816, Sec. X. el. 1, exhibits 
are not to be filed till the pleadings are complete. By Act X. of 1855, 
Sec. XVII. exhibits referred to in thepleadimjs must be filed with them. 

g 549. The writing must be proved to be that of the party pur¬ 
porting to have written it. Where there is a signature, the signature 
should be proved. Where there ia a seal, the execution of the Instrument 
must be proved ; execution means, not the signature alone, but the de¬ 
livery of the instrument with intent that it should take effect absolutely.' 0 ) 

§ 550. Where the instrument is attested, that is, has the signature 
of a witness, as well as of the party, generally speaking the attesting 
witness should be called, and prove his own and the party’s signature, 
and that he saw the party sign the samo.00 

(m) 1 Str. p. 309. 

(n) I OM>. p. 2L 

(o) Otherwise it will be m escrow ; of which past. 

(«) It ia not an unusual practice in India far a person purporting to be on attesting wit- 
neae, to put bis signature , not At the tfmo of the part#*# signature* bat nftenrtrdi ; and 
crosS'CxamioBiton on this point w-iH often detect this, Ihejmrty in &y have admitted it was 
hh signature 1 *j the witness at the time he requested him to attest ; which would be equiva¬ 
lent to having seen him sign ; but in fraudulent casce, l have several times seen A concocted 
document exposed by a judicious emt* examination on this point. 
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55L ^Vlion there are several attesting witnesses* it is not necei 
sary to call them all* but one at least ought to be called- See Mot¬ 
ley's Digest* N. S, Tit* Ev. c. 45. 



H One of the witnesses to a deed being living, he should be called and 
examined* though the Court may have before it copies of the depositions of 
deceased witnesses taken in a summary proceeding relating to the same pro* 
pe r ty t &utpu Uce Da sue 6 and o (her #. v. Earn n u ra t n Me okerjec ami o th ers t 6 tk 
March 1848. S, D* A. Decis. Deng* 136,—Hawldns* 


| 552. If the document is suspected or impugned, as where it ia a!~ 
leged %o be a forgery* iu prudence all the attesting witnesses should 
he called. Their absence affords strong ground for hostile comment 
by tho opposite pleader, and suspicion by the judge. 

§ 553* By Act IX* of 1855, Sec* XXXVII. it ia provided that an 
attested document may be proved as if unaUeated, unless it be a do¬ 
cument to the validity of which attestation is requisite. Such for in¬ 
stance is the will of a British subject, which requires the attestation of 
two witnesses* 


§ 554, But this provision for proving an attested document as if 
it were unattested, has been introduced for the purpose of obviating 
the difficultyj which Has hitherto occurred, of producing the witnesses 
in certain cases, as of their absence from tho country, sickness, and the 
like. It is not ft practice to bo permitted or followed except in excep¬ 
tional cases. The absence of the attesting witness, whore he is easily 
procurable, mast always give rise to hostile comment; and a suspicion 
arises that he is kept back not without some sufficient reason. Nor 
will tho operation of the clause be extended. It kaa been ruled on 
the analogous provision in England that the attesting witness should 
nevertheless he called on an ex parte trial. In re Beay'a Estate,® Sir 
K, T* KIndersley, V. C* 

f( After having taken time to consider, said that be had consulted the 
other judges upon the point, and they were all of opinion that a deed could 
not be proved in ex parte cases except by the attesting witness. It might 
be different where there was an opponent who contested tho question, but 
in all other cases the evidence of the attesting witness was necessary. If 
there was any serious difficulty in proving the deed by the attesting witness, 4K 
it might be mentioned again," 

§ 555. Section XXXYIIL of the same Act provides, reasonably 


to) i&dtr., p. 222. 
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enough, that the admission of a party of his own execution shall, as 
against himself, obviate the necessity of calling an attesting witness. 

And this admission may be either by the pleadings; or by the pai ty 
in. the witness bos, or by liis pleader in Court on his ueh.tll uuruig 
the trial. 

§ 556, Where there is no attesting witness, or he is not called, tho 
writing of tho party, if not admitted by himself, most be proved 
aliunde by independent testimony. First, it may be that ot one who 
was present, and who though not attesting, saw him affix his signa¬ 
ture or write tlie body, if not signed ; secondly, it may be by a per¬ 
son who although he did not see the identical writing, yet has a 
knowledge of the party’s handwriting or signature, from having seen 
him actually write, with more or less frequency; or though he has 
never actually seen him write, has corresponded with the party, and 
acted upon letters received from him. It will be apparent that there 
is between tho first and last of these descriptions of testimony to the 
fact of handwriting, a wide margin for accuracy or inaccuracy of 


knowledge or belief; which must vary with the particular circum¬ 
stances of each case; to elicit this should bo tho object of cross-exa¬ 
mination ; and the degree of dependence to be placed upon the wit¬ 
ness will of course also vary in proportion. 

£ 557 . Where there is no person acquainted with tho handwi iting, 
the general rule of the English law rejected all proof of bandwriting 
by direct comparison. There have always been certain admitted ex¬ 
ceptions to this general rule ; the evidence of an expert ns to a 
modern signature was not receivable : where documents were of such 
antiquity that witnesses who have corresponded with the writer can¬ 
not be produced, the law is satisfied with less strict proof. A docu-, 
meat thirty years old proves itself: but it sometimes becomes neces¬ 
sary to prove tbe identity of tho writer, (however ancient the docu¬ 
ment may be) with the writer of another document not in issue. 
« Till within a recent date” writes Taylor, § 1351. 

H n has been thought that the proof might be established in one or both 
of two ways ;—either by producing other documents, admitted to he ge¬ 
nuine, or proved to have been respected, treated, and acted upon as such by 
the parties interested in them, and then permitting witnesses, whether ex¬ 
perts or others, and perhaps even tho jury, to compare such documents di¬ 
rectly with the paper in dispute ; or by calling witnesses, who, from a prior 
examination of these document®, could, without an actual comparison, pro. 



nounce their belief, as to whether or not the instrument in question were 
written by the same kauri. But though, in the case of Dow* Suck^rmore^ 
the judges of the Court of Queen’s Bench, differing as they did with respect 
to the immediate question before them, appear to have recognized the le¬ 
gality, if not of both these modes of proof, at least of the latter ; yet the 
House of Lords, by a very recent decision, have thrown much doubt on the 
subject if they have not expressly overruled the practice that had hitherto 
prevailed*" 

The case of Doc t\ Suckermore^ aliould bo studied at length : for 
this purpose lot us take the text of PhiLlippa : W 

(t In this place must bo noticed the case of Doe on the demise of Mudd 
v . SucJcermore, in which the opinions of the Court of Queen’s Bench were 
equally divided : a very interesting case in which all former decisions on 
the proofs of handwriting were reviewed and commented on by the judges. 
The facts of the case were as follows:—In an action of ejectment, the lessor 
of the plaintiff claimed as heir-at-law j the defendant claimed as devisee 
under the will of the person last seized. The will, under which the defen¬ 
dant claimed, was admitted to bear the signature of the deceased, but it 
was alleged that the signature of the attesting witnesses were forgeries* 
These witnesses were all called, and they stated the attestation to be in 
their handwriting. One of these witnesses admitted, on cross-examination, 
that the signatures to two depositions, produced by the officer of the Eccle¬ 
siastical Court with the will attached to it, and made in a suit in the Eccle¬ 
siastical Court, were in his handwriting ; he also admitted that eighteen 
detached signatures of his name, which were also produced in Court, pasted 
on card-board, were in his handwriting. On the part of the plaintiff, an 
inspector of powers of attorney at the Bank was called, who stated it to he 
his duty to compare the signatures in powers of attorney with former signa¬ 
tures made by the parties. He stated, that he had never seen the witness 
write, the specimens of whose signatures were now produced, I. It was 
proposed to put the depositions into his hands, that ho might say, in look¬ 
ing at the signature in the will and at the signatures in the depositions, 
whether they were in the same handwriting. This evidence was rejected. 
2. The witness was then asked, whether he was acquainted with the hand- 
writ in g of the attesting witness; to which ho answered* that he had seen, 
before the trial, the signatures in the depositions, and tho specimens which 
had been produced in Court* (and which had been admitted by tho attest¬ 
ing witness to be his handwriting), and he thought, from his former exami¬ 
nations of those specimens and depositions, that he had acquired a know- 


£r) 5.4. ttnd£. 703. 
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an imitation. This evidence was received, 

» The state of the facts, with reference to the second question, on which 
the evidence was rejected, U as follows : —an attesting witness to a will, 
called on the part of the defendant to prove the execution of the will, stat¬ 
ed one of the signatures to he his handwriting ; he also stated, in his cross- 
examination, other signatures (produced by the plaintiff's counsel) to be 
his handwriting on the part of the defendant, a witness was called, who 
had before the trial inspected those other signatures, as to which the at¬ 
testing witness had been cross-examined, and had been able, as ho stated, 
by means of Ms inspection, to acquire a knowledge of the character of the 
handwriting ; the counsel for the plaintiff then proposed to ask the witness 
whether ho believed the signature of the attesting witness in the will, to 
be the handwriting of the witness who had proved the execution of the will. 
This was not allowed by the judge. 

4 >The evidence first proposed in this case, namely, the witness" answer 
to the question whether he believed the signature on the will, and the 
signature on the depositions, and the other detached signatures, to be the 
same handwriting, and written by the same person,—which question he was 
to resolve by having those signatures laid before him, for his inspection, and 
for Ms comparing them together,—was deafly nothing more than proof by 
direct comparison, made by means of juxta-positioncf the documents, and, 
therefore, properly rejected in conformity with cases before decided. The 
evidence, last offered, namely, the opinion of the witness (who was ex¬ 
perienced in the examination of handwriting, and employed more especially 
for ascertaining the genuineness or falseness of written instruments), upon 
the question whether the signature on the will was written in a disguised, 
feigned, or imitative stylo of writing, or was of a genuine and natural cha¬ 
racter, wa? received in conformity with some former decisions. The ques¬ 
tion wMch underwent so much discussion, and upon which finally the judges 
differed in opinion, was thia, whether a witness who had, before Ms appear¬ 
ance on the trial, seen the signatures on the depositions, and the detached 


signatures, end who had thus, as he said, acquired a knowledge of the cha¬ 
racter of the handwriting, might be asked, whether he believed the signa¬ 
ture on the will to bo the handwriting of the person who wrote the other 
signatures which he had seen. The following summary of the arguments on 
each side of the question may, perhaps* assist the reader to form an opinion 
for himself upon this subject. 
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« Against the reception of the evidence it was argued: that this is a new 
mode of proof, not sanctioned by any decisions, and that the extension of 
the existing rule would be attended with inconvenience* possibly with dan¬ 
ger to the administration of justice, The knowledge of a witness, called to 
prove or disprove handwriting, must be acquired by one or other of the fol¬ 
lowing modes,—either by seeing the party write, or by seeing letters or 
other written documents which purport to be the handwriting of the party, 
and on which he has acted, or respecting which he has had some communi¬ 
cation with the party, such as would, in the ordinary transactions of life, 
induce a reasonable presumption, that the letters or documents were the 
handwriting of the party. The knowledge, so acquired, is usually, acquir¬ 
ed incidentally and unintentionally, under no circumstances of bias or sus¬ 
picion, and without reference to any particular object, person or document, 
JBut this is very different from the means of knowledge here supplied to the 
witness, who lias formed his opinion, as to the character of handwriting, 
from the inspection of documents put into hia hand by the attorney of one 
of the litigating parties, with reference to a trial immediately about to com¬ 
mence: the knowledge of the witness was acquired only by the inspection of 
certain signatures, which were selected by the party contesting the genuineness 
of the signature on the will, and shown to the witness for one particular ob¬ 
ject and purpose : in all such cases, where such means arc resorted to, there 
must be great danger of a selection unfairly made, such as would not exhi¬ 
bit a fair specimen of the general character of handwriting The mode of 
proof, now proposed, is, in effect, a comparison of handwriting ; and direct 
comparison by a witness, (except in the single case of ancient writings), has 
been uniformly rejected* The rule of law, which excludes direct compan¬ 
ion by a witness, while it admits tbo opinion of another witness who has 
formed a standard or impression in his mind (by one of the recognized 
modes before mentioned) us to the general character of the handwriting and 
who compares with that standard the writing in dispute, must be founded 
on this principle, that proof by such direct comparison would in most cases 
bo unsatisfactory and fallacious* The comparison even of a fair specimen 
with a disputed writing is generally unsatisfactory, and may be expected to 
lead to fanciful and unsound conclusions. The knowledge of the general 
character of handwriting, which a witness has acquired incidentally and un¬ 
intentionally, or naturally, and without bias or suspicion, is far more satis¬ 
factory than the most elaborate comparison of even an experienced person, 
called by the one side or the other with a view to a particular object. By 
the reception of the proposed evidence, serious inconveniences and great em¬ 
barrassment to juries would he occasioned by the number of collateral 
issues, to which the evidence might give rise. Perhaps the genuineness of 
the specimens or documents* from which the witness hm acquired his know* 
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lodge of the handwriting, may be disputed: irf that oaee, an issue would 
arise* on each of the documents, whether the writer of the disputed signa- 
hire wrote those documents. Or* if the genuineness of the signatures or 
documents were undisputed, a question might arise, whether they were fair¬ 
ly or partially selected, and whether they exhibit a true standard as to the. 
general character of the handwriting ; in that case a com plication of issues 
still more perplexing, must be the consequence. If evidence of the kind 
proposed la to be admitted for disproving, it must be equally admissible for 
proving handwriting ; if admissible for proving or disproving the handwrit¬ 
ing of a witness, it must ba equally admissible for proving or disproving 
the handwriting uf o party to the suit, or to prove or disprove the handwrit¬ 
ing of a prisoner tried for forgery. Thus, 1 a conviction of forgery might 
pass on the opinion which a single witness might form, ! minded solely on 
the examination of signatures, or of a single signature, presented to him the 
night before by a prosecutor, who need not be called as a witness on the 
trial, to explain when and where such specimen had been procured, or from 
how many selected ;—-the prisoner, on the other hand, being wholly unpre* 
pared to enter into any explanation. It is no answer to this to say, that a 
similar result might follow upon the evidence of a witness who had seen 
the prisoner write his name but once. That ia an extreme ease, upon a 
principle not objectionable in itself lor no one can deny, that seeing a 
party write is at least one corroct mode of acquiring a knowledge of his 
handwriting. Here, the danger is in the principle itself, namely, that select* 1 
ed specimens may be made the standard from which the witness is to 
judge-* 

For the reception of the proposed evidence, it was argued ; There is no 
rule of law which declares that the knowledge of handwritings requisite for 
enabling a witness to form his opinion us to the general character, shall be 
acquired only by one or other of the modes specified—namely, from seeing 
a person write, or by means of correspondence,—and by no other mode. It 
is true, thoiie are the ordinary and recognized modea ; but they are not the 
only modes, nor exclusive of till others,—if other media of proof canbe sug* 
gested which appear reasonable and satisfactory, and which are not contra¬ 
ry to decided cases. No case has yet been decided, which excludes the 
proposed evidence. The consequences of excluding knowledge so obtained 
may be in the highest degree injurious to the interests of truth. Instances 
may be supposed in prosecutions for forgery, when information may not be 
attainable by the ordinary modes, and in which evidence of the kind here 
proposed, might be completely satisfactory, and at once lead to an acquittal* 
A case 1ms, indeed, been pat, in which, it is supposed, such evidence would 
operate unjustly, aruTto the prisoner's prejudice* Such a thing is possible* 
but not probable; and it is to be remembered, evidence tending to comic- 



tlon is always more scrupulously weighed by the judge, and more likely to 
Ire distrusted by the jury, than evidence tending to acquittal. Besides, there 
are ample securities against danger of injustice in such eases, and against 
all undue operation o£ this, as of any other kiud of evidence ; the counsel 
sifts it, the judge weighs it, and the jury give the full benefit of doubt : in 
all such cases, the result need not he feared. Much stress has been laid oa 
the in convenience of collateral issues, which, it is supposed, might result 
from the admission of the proposed evidence,—but which would probably 
occur in very few cases- Under the existing rules for the proving or ■dis¬ 
proving of handwriting, collateral issues may arise on the evidence of wit¬ 
nesses ii> various instances that might be suggested ; but this has never been 
allowed to be a good reason for excluding their testimony- Such an objec¬ 
tion does not relate to the quality or sufficiency of the evidence, and ought 
not to be allowed to exclude in any ease. If the evidence is right in its 
quality, and adequate for the purpose for which it is intended, it should be 
received ; if it is not such, it should be rejected—but not rejected from any 
apprehension of collateral issues. To admit such a principle, in the pre¬ 
sent case, would he to introduce into the law of evidence a now rule of 
exclusion. It has been objected, that the proof offered was in effect only 
comparison of hand writing. That it was not comparism, in point ot fact, 
according to the true meaning of that fern, is quite clear ; whether it 
was equivalent only, is another question, on which nothing need be said, 
the point under discussion being as to the reception or rejection of the 
evidence, not as to its weight. The witness acquired Lis knowledge of 
the character of the handwriting, in this case, from seeing specimens 
before the trial; and the question, proposed to him, was with refer¬ 
ence to that knowledge, and that only. If such evidence is to be re¬ 
jected as unsatisfactory or insufficient, what is to be said, when the means 
of knowledge are derived from a by gone correspondence of considerable 
standing ? Suppose a person to have seen another sign or write one or 
more papers, or to have received one or more letters from him, but that, 
from length of time, his general recollection has become so faint and indis¬ 
tinct as to render him unable to form an opinion,—he would still be allow¬ 
ed, at any time before the trial, even shortly before hia examination, to pe¬ 
ruse and study such papers and letters, for the purposes of reviving his me¬ 
mory, and may afterwards give evidence for proving or disproving the dis¬ 
puted writing. Those papers and letters may come from the possession of 
the attorney in the cause, and he may have selected them as the best ma¬ 
terials for serving his purpose ; still the witness may revive his me iriory 
from these sources, and will not be excluded from giving evidence. This 
leads to the only remaining objection, which is, that the documents, from 
which the witness acquired his knowledge, were selected by one of the 
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parii^B, for a particular object; and that they may have bfcen unfairly Select¬ 
ed, and In that case would exhibit an unfair standard, by which the witness 
might be misled* But this argume nt will not justify the absolute exclusion 
of the proposed evidence. In almost all cases, where the genuineness of 
handwriting is disputed, there h a selection of witnesses, and selection of 
evidence, and for a particular object,—but this has never been considered a 
good reason for the exclusion of evidence. Whether the documents were 
selected unfairly, partially, and with intent to mislead or deceive,—or, on 
the other hand, whether they were fairly selected, and brought forward bond 
for the purpose of affording correct information,—are questions, fit to 
be considered in estimating the value and weight of the evidence when ad¬ 
mitted * but it ought not to be presumed, that there was such contrivance 
in the selection, as would justify exclusion, 

« A few additional remarks are submitted for the consideration of tbe 
leader. The objections, founded on the supposed inconveniences likely to 
arise from collateral issues, or from the selection of papers, appear to have 
been fully answered, and may properly, as it h conceived, be laid out of the 
case. The single question which will then remain, is whether the proposed 
evidence can be admitted, consistently with the principle of tbe established 
rules* Now, the principle is, that all evidence of handwriting is founded 
m the belief which a witness entertains, upon comparing the writing in 
question with an exemplar In his mind, derived from some previous know¬ 
ledge of the handwriting of the person whose writing ia disputed, Accord¬ 
ing to this principle, a witness, called io give evidence of handwriting, is 
supposed to have seen some writing which has been^ written by that indi¬ 
vidual whose writing is in question; there must be, therefore, some proof 
from which the jury, or the judge (when ho has to decide without a jury) 


may reasonably presume that the writings, on which tbe witness has formed 
the exemplar in hU mind, were written by that individual; and any mode 
of proof, by which the jury may reasonably bo satisfied on that head, 
appears io be admissible within tbe plain meaning of the principle ubnve 
mentioned* The thing wanted, to enable the witness to give evidence 
of handwriting, is an exemplar formed by him upon tbe sight of some 
genuine writing; but the proof of the genuineness of the writing from 
which the exemplar is formed, need not be confined exclusively to that 
witness alone ; ary other person, who can prove the writing to be ge¬ 
nuine* is competent, and equally admissible* One witness may prove 
certain papers to have been written by the person whose writing is 
in dispute ; and another witness, who, from haring seen those papers, 
has formed an exemplar in his mind, may declare bis opinion whether 
the same person who wrote those papers wrote also the writing in question- 
Here two witnesses are employed instead of one; but there can be no ob- 
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jection to this,—the facts proved by them severally being independent of 
each, and unconnected in their nature* The proofs altogether are complete, 
and perfectly legitimate within the principle. It will be useful to bear in 
mind these remarks, as the difference of opinion among tha judges arose 
from the different construction put by them on the principle of the rule. 
Patie&on, J., after laying down the principle in the words before cited, pro¬ 
ceeds thus : * That knowledge* (namely, the witness 1 previous knowledge 
of the person’s handwriting) 1 may have been acquired either by seeing the 
party write, or the knowledge may have been acquired by the witness hav¬ 
ing seen letters or other documents professing to bo the handwriting of the 
party, and having afterwards communicated personally with the party upon 




the contents, fkc. —or by any other inode of communication between the party 
and the witness, which in the ordinary course of the transactions of life, in¬ 
duces a reasonable presumption that the letters or documents were the 
handwriting of the party,' Here a limitation is imposed on the mode of 
proving the genuineness of the documents; and the proof is confined to 
the witness who is called to give evidence as to the writing in dispute- 
This restrictive limitation, is objected to ; the judges who considered the 
proposed evidence admissible, would lay down the rule in more general 
terms, and to this effect,—that the previous knowledge, requisite to enable 
the witness to form an exemplar in his mind, may be derived from any writing 
which can be shown, either by him or by any other witness, to have t een the 
handwriting of the person whose writing is in question. The modes of 
proof pointed out by the learned judge are the ordinary modes ; hut they 
are not the only modes by which the fact may satisfactorily be proved ; 
there is no injunction in the law of evidence against the use of any other 
mode whatever, which may be adequate for the purpose; and this is the 
first case in which such a restrictive rule has been Laid down. The ordi¬ 
nary modes may be sufficient in ordinary cases. But it may happen, as 
Lord Denman observed, that the means of obtaining such previous requisite 
knowledge from any one who has okher seen the person write, or held cor¬ 
respondence with him, may be unattainable ; if all other modes of pi oof 
are therefore to be excluded, injustice may be the consequence Suppose 
an action were brought against an executor on a written instrument, alleg* 
ed to have been made by the testator, which the defendant contests as a 
forgery- and that no witness who ever saw the testator write or ever had 
correspondence or communication with him, cun be brought forward on the 


part of the defendant to speak to the handwriting in question ; but suppose 
writings can be produced, which were found among the testator’s papers, 
and which are admitted by the plaintiff himself to have been written by the 
testator,—can there be any objection, in principle, against receiving evi¬ 
dence of the belief of a person who has inspect^ those writings, and who 
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that lie has made himself acquainted with the character of th* 
handwriting ? When the writings, seen by the witness, are admitted by 
the opposite party to have been written by the person whom he charges 
with having written the instrument in question^ the jury would bo satisfied 
that the writings are genuine, and if upon these genuine writings the ex¬ 
emplar ha* been formed in the mind of the witness, nothing seems to bo 
wanting, the proof appears complete. This is precisely the kind of evi¬ 
dence which was tendered in the principal case. Surely, the evidence in 
not defective from the c Lrcmrcistance that the witness has acquired his know¬ 
ledge e( the testator's handwriting, without having had previous personal 
communication with him. One material part of the requisite proofs is 
supplied by the witness, (namely, his opinion on comparing the disputed 
writing with the exemplar which he has formed from the sight of certain pa¬ 
pers) 5 the other part of the proofs (namely, the proof of the genuineness 
of those papers) ie supplied, not by the same witness, bat from a quarter 
unimpeachable and conclusive : both together make the proof complete. 
As to the effect of such evidence, compared with that most commonly given, 
nothing need be said, the only point to be considered being its admissibility. 
Some will think this mode of proof superior to the other, aa being the re¬ 
sult of attention, observation and experience. Others prefer the evidence 
' of a witness who has acquired his knowledge of writing accidentally and 
unintentionally. Where there is such difference of opinion, the most pru¬ 
dent course might be, not to exclude either kind of evidence, but to admit 
both, and give to each its due weight. It may be laid down as a first 
principle, that exclusion is generally an evil, and admission generally safe, 
right and wise. It is certain, the administration of justice in our Courts 
has suffered, not from the too free admission of evidence* but from too rigid 
exclusion/’ 

But m the Pits waiter peerage caeoCO this was somewhat shaken : 

The question arose on the cLdm of Sir Ih W, Bridges to the Barony of 
FiUwalter, when it became necessary to show that a family pedigree, pro¬ 
duced from the proper custody, and purporting to have been made some 
ninety years ago by an ancestor of the claimant, was in fact written by him* 
To establish this fact, an inspector of official correspondence was called, 
who stated that ho had examined the signatures attached to two or three 
documents, which were admitted to have been executed by the ancestor;— 
that they were written in a remarkable character ; and that his mind was so 
impressed with that character, as to enable him, without immediate compa¬ 
rison, to say whether any other document was or was not in the handwrit¬ 
ing of the same person* The Attorney-Gonerai having objected to the lea- 
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Imony of this witness, on the ground that he kid gained his knowledge of 
the handwriting, not from a court* of business f like a party 1 ® solicitor or 
steward, but from tiudying the signatures for the express purpose of speak¬ 
ing to the identity of the writer, the Lord Chancellor and Lord Brougham 
were clearly of opinion that the testimony was inadmissible, the latter noble 
lord observing, that the cases of D^e t?, Tarver, and Sparrow v, Farrant, 
if correctly reported, had gone Further than the rule was ever carried ; that 
the Lord Chief Justice entertained the same views on this last subject; and 
that if, as was doubtless the case, such kind of evidence had been often re¬ 
ceived, it was only because no objection had been raised. The family soli¬ 
citor of the claimant was then called, and having stated that he had acquir¬ 
ed a knowledge of the ancestor's handwriting, from having had occasion, at 
different times, to examine, in the course qf Ais business, many deeds and 
other instruments purporting to have been written or signed by him, the 
lords considered this wit nets competent to prove the handwriting of the 
pedigree. The distinction drawn between these two witnesses is obvious. 
The former had studied the signatures admitted to be genuine, with the 
avowed purpose of discovering a similitude between them and the writing in 
dispute, and might well be supposed to bring to the investigation that bias 
in favour of the party calling him, which is proverbially displayed bj' scien¬ 
tific witnesses ■ the latter had acquired his knowledge incidentally, and 
unintentionally, under no circumstances of prejudice or suspicion, and, 
what is especially worthy of remark, without reference to any particular 
object, person, or document.” 


§ 558. But a witness might speak to the probable period about 
which an ancient writing waa written, and an expert has been permit¬ 
ted to state hie belief that a document was in a feigned hand ; but In 
neither of these cases was the belief or opinion the product of direct 
comparison, but in the one, of antiquarian knowledge; in the other, 
of general experience of the character of genuine handwriting ; which 
possesses a freedom and boldness distinguishable from feigned cliarac* 
ter by scientific eyes. 

§ 559. It has alw ays been permitted to the jury, when a document 
admitted to be genuine is in evidence in the cause, to compare with it 
the disputed document( p ) 


§ 560. But there has been a difference of opinion as to the pro¬ 
priety of allowing a comparison, where the document though confess¬ 
edly genuine has not been putin evidence, and is irrelevant toike issue. 


{u The whole discusnioa may be advantageously perused in Taylor. $ 13-43—50* The 
parage is too Jong for transcription* 
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In the case of Griffik v. Ivory ,<“> Lord Denman rejected such evi¬ 
dence. But in Young c. ITonner ,W the Court of Exchequer refused to 
conform to the Queen’s Bench ruling, and permitted the comparison 
to be made, 

§ 561. In the Company’s Courts it has been customary to allow the 
comparison in either case ; where the document with which compari¬ 
son is to bo made has been put in evidence ; or where it is admitted 
to be genuine, though it is not relevant to the issue, hO 

§ 562. Act II. of 1855, Section XLVIII. has set these questions 
definitively at rest by the following provision : 

“ On an enquiry whether a signature, writing or seal is genuine, any un¬ 
disputed signature, writing or seal of the party, whose signature, writing or 
seal is under dispute, may bo compared with the disputed one, though such 
signature, writing or seal be on an instrument which is not evidence'in the 
cause/ 5 

I have however entered at this length into the point, because it is 
hy knowing how the old law stood, that the student can appre¬ 
ciate the new.W 

§ 563. Attesting witnesses in India are frequently marskmen. The 
Hindu law rationally enough conveys a caution against the practiced 0 ) 
They are nevertheless competent witnesses, however unsatisfactory. 

See Morley’fi Digest, M". S. Tit. Ev. o. 48. 

“ Persona who cannot read and write may be attesting witnesses to a legal 
instrument. Gopee Sirdar v. TurtekooUah Su'd ar . 31st Aug. 1817. fr. D. A. 
Decis. Beng. 488—Tucker.” 

And ease 9. 

« The attestation of * bond by persons who can neither read nor write 
is not on that account to be rejected. Gopee Sirdar v. TurtekooUah Sirdar. 
31st Aug. 1847. S. D. A. Decis. Beng. 488.~-Tueker ” 

§ 564. "Where au attesting witness denieB his signature, or refuses 


(if) A- emrf P- 32!£. 

(*r) 2 Af anti It 536 ; S. C\ 1. C.and Iu 53. 

L\ See Nncp!icnvn> 239, and **>* vurloui cases id Med. Sutl. Ad. Eep. 
rA Ki Die trial of Broptiy in the February Session* of 1S5G, Sir C. Rtiwlinaon refused 
in luevv u. comparison of hand writing. Ho ruled that ihc word cause contnad the operation 
of the law to civil actios ; and he declined to extend it to criminal trials 

t a \ a 8 the Enel toll law of evidence sow obtains, I have not thought it worth while to iU 
lust rate the text with reference* to the Hindu law of evidence. IliQSfr'vho wish to Mudy it 
however will hud it well compiled from the M eUchwa m Macuaglittw s Hindu law, vol- 1 - 
p. 239-343- 







LOWE V* JOLIFFE- 


263 



testify, his attestation may bo proved by independent testimony* 
See Lowe v. JoliffeM 


“ On a trial at bar on an i 95 tie oat of chancery, Dmeavit vei non , con¬ 
cerning lands in Worcestershire; three subscribing witnesses to the tes¬ 
tator's will, and the two surviving ones to a codicil made four years subse¬ 
quent to the will, and a dozen servants of the testator, all unanimously, 
swore him lo bo utterly incapable of making a will, or transacting any 
other business, at the time of making the supposed will and codicil, or 
at any intermediate time. To encounter this evidence, the counsel for 
the plaintiff examined several of the nobility, and principal gentry of the 
county of Worcester ; who frequently and familiarly conversed with Mr. 
Tolliffe, the testator, during that whole period, and sonic on the day where¬ 
on the will was made; and also two eminent physicians, who occasionally 
attended him; and who all strongly deposed to his entire sanity, and morn 
than ordinary intellectual vigour. They also read the deposition of the 
attorney, who drew and witnessed the codicil; who was dead, but his 
testimony perpetrated in chancery ; and who spoke very circumstantially 
to the very sound understanding of the testator, and his prudent and cau¬ 
tious conduct, in directing the contents of his codicil- They also offered 
to examine Mr, Rupert Dgvey, m attorney of unblemished reputation, 
who drew the will ; whereby he and another were made executors In 
trust, to sell part of the estate for payment of debts, with a legacy of 
200 1. each for their trouble, 

46 Mr. Dovey was accordingly a worn ; and upon the whole it appeared to 
be a very black conspiracy* to set aside this gentleman's will, without any 
foundation whatsoever; the defendant's witnesses being sp materially 
contradicted, and some of them so contradicting themselves, that the jury, 
after a trial of fifteen hours, brought in a verdict for the plaintiff, to estab¬ 
lish the validity of the will, and codicil, after an absence of five mi¬ 
nutes. 

41 The Chief Justice then declared himself fully persuaded, that all the 
defendant's witnesses, except one, being nineteen in number, were grossly 
and wilfully perjured; and called for the subscribing witnesses, in order 
to have committed them in Court, but they had withdrawn themselves. 
However, a prosecution of some of them for perjury, was strongly recom¬ 
mended by the Court, The three testamentary witnesses were afterwards 
convicted/' 


| 565, A document thirty years old, coming from the proper cus¬ 
tody, does not require the evidence of an attesting witness to prove it. 


ih) 1 Wm* Blwfof; p. 






#64 DOCUMENTS THIRTY TEARS OLD—BLIND WITNESS. 

(though he may bo present) independently of Section XXXVTL of Act 
IX. of 1855, See Morley's Digest, 0. S. Tit. Ev. c, 122. 

“ Where the witnesses to a mortgage bond were dead, but the bond waa 
Supported by subsequent possession, the deed, as an old one, was held to 
prove itself. Oootetlc/tmd Umh&ram v, Pooshotun: [lutjvevun, 6th Feb. 
1823. 2 Borr. 395. —Bomei, Sutherland & Ironside.” 



This rule results from considerations of general convenience. See 
Doe f. WooletfS^ There Lord Tenterden said : 

M As to the first point I am of opinion that the rule of computing the 
thirty years from the date of a deed is equally applicable to a will. The 
principle upon which deeds after that period are received in evidence, with- 
out proof of the execution, is, that the witnesses may be presumed to have 
died. But it was urged that when the existence of an attesting witness is 
proved, he must be called. That, however, would only bo a trap for a 
nonsuit. The party producing the will might know nothing of the exist¬ 
ence of the witness until the time of the trial. The defendant might have 
ascertained it, and kept his knowledge a secret up to that time, in order to 
defeat the claimant,” 


§ 566. If an attesting witness has become blind or insane, or Is 
dead, or has been kept out of the way* proof of any of these facts 
would afford good ground for the Court to admit the document by 
proof aliunde. 

See Hurley's Digest, N, S, Tit, Ev. ease 69. 

11 When the attesting witnesses to a document are dead, the holder of the 
document is not debarred from proving it by other means, such as, the pro¬ 
duction of the writer of it, and of persons who were present at the time t.f 
its execution, Mttuvs Choor&Wiunnts uttd oihtfc v, Sonufutt 19 th 

June 1848. S, D. A* Ben g. 554.—Tucker, 11 

In any such case, evidence may be given of the signature of the 
attesting witness, which is sufficient without proving the execution of 
the document by the party, as the witness ia presumed not to have 
signed his attestation without all having been correctly done : or proof 
may be offered of the signature of the party under Act II. of 1855 
Section XXXVII. 


§ 567, Sickness is rather a ground for postponing a trial, unless 
the sickness is of a permanent character. A blind witness should bo 
called, because though he cannot recognize his signature, lie may re¬ 
collect circumstances connected with the execution. 


(c) 8 JJ. and C\, p. 22. 
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3 568. When a document is in the hands of the opposite party, 
timely notice must bo given to him to produce it r but where, from 
the nature of the proceeding, the party in the possession oi the docu¬ 
ment, necessarily has notice that he is charged with the possession, 
notice is dispensed with. For counts raiwtty cessut Uw* For instance 
if A. sues B. for the recovery of a bond or title deed, it would bo 
clearly superfluous to give him notice to produce the instrument, in¬ 
asmuch as he must know, from the nature of the action, that he ia 
charged w ith possession : and the object of notice is to prevent the party 
who ought to produce it from saying that ho is taken by surprize, or 
would have brought it 'with him, had lie known it would be wanted* 
See How v. HaUX tT ) There Lord Ellenborougli said ;— 

“ The question is whether, where the form of the action gives the defend¬ 


ant notice to be prepared to produce the instrument, if necessary to falsify 
the plain tiff’s evidence it shall he necessary to give him another notice to 
,, produce it. Supposing the thing converted had been a book, insleau of a 
bond, could not trover have been maintained without giving the defendant 
notice to produce it. The plaintiff is to show, as well aa he can, what the 
instrument ia that he seeks to recover as hU own from the possession of the 
defendant: and if ho give a wrong description of it, the defendant may set 
it light by producing the thing. What further notice can be necessary to 
show that the plaintiff means to charge the defendant with having posses¬ 
sion of the instrument, than the declaration itself*’* 

And Le Blanc, J. said : 

( * Where the contents of a written instrument may be proved as evidence 
In a cause, and it is uncertain beforohamf whether or not such evidence will 
bo brought forward at the trial, we see tko good sense of the rule which 
requires previous notice to be given to the adverse party to produce it if it 
be in his possession, before secondary evidence of its contents can be re¬ 
ceived, that be may not be taken by surprize ; but where the nature of the 
action gives the defendant notice that the plaintiff means to charge him with 
the possession of such an instrument, there can be no necessity for giving 
him any other notice ; though a practice has crept in of giving such fur¬ 
ther notice, in order to prevent any question. The defendant must, from 
the nature of the Ihiog, be prepared to produce the true Instrument, if the 
evidence given by the plaintiff describe it untruly. If notice to produce the 
instrument were necessary to be given in a case of this kind, I fear it would 
extend to every case where a man was charged with stealing a note, that 
the prosecutor, if he had not gotten it from him again, must give him no¬ 
tice to produce it, before he could give evidence of the felony.” 


Kl 


(rf) 14 East Sli. 




SECONDARY EVIDENCE AFTER NOTICE. 

5£i9. So id all criminal cases, theft for instance, wherein a man 
is charged with having stolen a document or thing, it is not neces¬ 
sary to give him notice to produce it* 

tj 570. On proof that a party has received notice, if he refuse to 
produce the document, the party calling for it is entitled to give se- 
condary evidence of its contents. 

§ 571. Where a document is produced, it is still incumbent on the 
party calling for it, to prove it; as lor instance, by adducing an attest¬ 
ing witness or other proof of the handwriting, unless tho party produc¬ 
ing it admits the execution. If an assignee of the document produce 
it, it must still be proved. See Gordon v. SecretanM'i 

« where an instrument is produced at the trial by one of the parties in 
consequence of notice from the other : which when produced appeared to 
have been executed by the party producing it and third persons, and to be 
attested by a subscribing witness; the production of it in that manner does 
not dispense with the necessity of proving the instrument by means of the 
subscribing witness, though unknown before to the party calling for it. ’ 

See also Burnett e. LynchX f) 

•* In an action by a lessee against the assignee of a lease, the plaintiff hav¬ 
ing proved the execution of the counterpart of the lease, the defendant put 
jn the original lease, which was produced by a party to whom he hiul as¬ 
signed it : Held that it was not necessary for the plaintiff to call the sub¬ 
scribing witness to prove the execution of the lease." 

§ 57sJ. But if the party producing the document claim on interest 
under it, this is tantamount to an admission by him of the genuine¬ 
ness of the document, and supersedes the necessity of further proof: 
for instance, in an action by a lessee against the ossignee of tho lease, 
— e. the sublessee—for a breach of covenant. See Pearce v. Hooper, fe-' 
4 ' On the other baud, the defendant contended, that since these instru¬ 
ments came out of the hands of tho plaintiff, under a notice to produce them, 
and contained life tiUo to the premises, (if he had any title,) it must be con¬ 
sidered that further proof of the execution of them was unnecessary. Gra¬ 
ham, B. w as inclined to receive the evidence, but, upon the authorities cit¬ 
ed, rejected it, reserving the point; by tho production of the original deeds 
the defendant was incapacitated from gi ving in evidence a copy of it, with 
which he was prepared ; and the jury found a verdict for the plaintiff." 

(e) 8 £at( MS, 

If) B. and C. r 5S9. 

(jf) 3 2'otmf. 80* 









§ 573* When the document is not produced, pursuant to notice, a 
copy or counterpart may he given ; or if no copy, verbal evidence of 
the contents may be given : that h to say secondary evidence of the 
original 

See Dwyer t\ Cal&ns.W 

** Where a party to n suit, or his Attorney, has a document with him in 
Court, he may be called on to produce it without previous notice, and in 
the event of his refusing, the opposite party may give secondary evidence.” 

And see also Morley's Digest, N* S* Tit* Ev* c* 82* 

Where the Saids were copied hi the plaintiffs hooks, and stamped co¬ 
pies of extracts from those books were produced to support the testimony 
of the witnesses to the transaction [ it was held, that such copies were ad¬ 
missible in evidence, as the original Saids t being with the defendant, and 
he having failed to produce thorn, the Court wer- obliged to have recourse 
to secondary evidence* B'mdrabund t\ Menzies* ITth Aug* 1847* 2 Decis* 
N* W. P, 26I,~ —Tayler and Lushing ton. (Bcgbie dissent* * 1 ') 

lb* c, 124. 

<( Where a document was in the hands of the defendant, the plaintiff was 
allowed to prove its contents by secondary evidence* Fukeer Chundnr Buk* 
shoe and another v* Goltick Chitnduf Shah. 21st Feb* 1848. S, D* A. Dccis. 
15 eng* 108*—Jackson** 1 

By Act IL of J 855, Suction XXXV* a copy made by a copying 
machine affords proof of its own correctness. A certified copy, exa¬ 
mined or sworn copy, or if none such, verbal evidence of the contents 
of the original is receivable* Nor is it necessary* where the prolimi- 
nanos have been laid for introducing secondary evidence, to giro one 
description rather than another ; for there are no degrees of secondary 
evidence; in the eye of the law all are equal See Doe dem : Gilbert 
v> Boss SO 

44 Lord Abinger, C. B*—There can be no rule upon this point Upon 
examination of the cases, and upon principle, we think there are no degrees 
of secondary evidence* The rule is, that if you cannot produce the original, 
you may give parol evidence of its contents. If indeed the party giving 
such parol evidence appears to have better secondary evidence in his power, 
which he does not produce, that is a fact to go to the jury, from which they 
might sometimes presume that the evidence kept back would be adverse to 


( h ) 16 Jur * m> 

(I) 7 Meet, and Weh tf 102* 
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the party withholding it, Bat the law m^kea no distinction 'between one 
class of secondary evidence and another. In cases where the contents of 
public records and documents are to be proved, examined copies are allow¬ 
ed as primary evidence ; but this is upon public grounds ; for in these cases, 
the law, for public convenience, gives credit to the a worn testimony of any 
witness who examines the entry, and produces the copy, 

** Parke, B.—I concur entirely in refusing the rule on this ground. There 
can be no doubt that an attested^py is more satisfactory, and therefore, in 
that sensej bettor evidence than mere parol testimony; but whether it ex¬ 
cludes parol testimony, is a very different thing. The law does not permit 
a man to give evidence which from its very nature shows that there is better 
evidence within his reach, which he docs not produce. And therefore, parol 
evidence of the contents of a deed, or other written instrument, cannot be 
given, without producing or accounting for the instrument itself, But as 
soon as you have accounted for tae original document, you may then give 
L oeondBry evidence of its contents. When parol evidence is then tendered, 
it does not appear from the nature of such evidence, that there is any attest- 
ed copy, or better species of secondary evidence behind. We know of 
nothing but of the deed which is accounted for, and therefore the parol evi¬ 
dence is in itself unobjectionable. Does it then become inadmissible, if it 
be shown from other sources, that a more satisfactory species of secondary 
evidence exists ? I think it docs not ; and I have always understood the 
rule to be, that when a party is entitled to give secondary evidence at all, 
he may give any species of secondary evidence within his power* There is 
a case of Brown v, Woodman, in which I am reported to have decided this 
point, and my ruling was not afterwards questioned, 

** Alderson, agree with my brother Parke, that the objection must 

arise from the nature of the evidence itself. If you produce a copy, wnich 
idiaws that there was an original, or if you give parol evidence of the con¬ 
tents of a deed, the evidence itself discloses the existence of the deed. But 
reverse Ui© case,-—the existence of an original docs not show the existence 
of any copy; nor does parol evidence of the contents of a deed show the 
existence oi anything except the deed itself. If one species of secondary 
evidence is to exclude another, a party tendering parol evidence of a deed 
must account for nil the secondary evidence that has existed. He may 
know of nothing but die original, and the other site, at the trial, may de¬ 
feat him by showing a copy, the existence of which he had no means of as¬ 
certaining. Fifty copies may be in existence unknown to him, and he would 
bo bound to account^for them alh 

* 4 Gurney, B* s concurred. 1 ’ 

At the sumo time, if a copy exiata and is producible, its non-pro- 
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ACT IX. OF I860, SEC* XCI. 

daction, and the substitution of oral evidence of the contents of the 
original, would be open to strong remarks. 


§ 514, How the production of a document by a mtmsn my bo en¬ 
forced, we have already explained (sec ante ? 386 et seep) It may be ob¬ 
served, that a party, or indeed any person in Court, may be compelled 
to produce a document legally producible by him, without notice, see 
Act II. of 1855, Section XXV. And that a party , not offering him * 
betf as a witness, need not produce a document which is not relevant 
or material to the erne of the party requiring its production, nor any 
confidential communication between himself and his legal adviser, sec 
Act II. of 1855, Section XXII. It is a well established rule of evi¬ 
dence, that a person is not bound to disclose iite own title ; and I con¬ 
ceive that a plaintiff could not, under this Section* compel a violation 
of t his fundamental rule, since he is only entitled to the production oi 
documents material to his own case. A party out of possession, for iti- 
must recover on the strength of his own title , not on the weak¬ 
ness of his adversary’s. It is for him to make out such a prtm&fam 
title in himself, as shall put his adversary to the necessity of proving 
a better title in himself. But it is clear that no flaw in the defend¬ 
ant/® title will in the least advance or better the title of the plain¬ 
tiff^) Aud the greatest mischief and danger would attend the com¬ 
pulsory production of tide deeds, 6cc, : for bystanders might sec flaws 
and holes in a title, which, though they could not be material in the 
then suit, might form ground for harassing the defendant with fur¬ 
ther actions, or subject him to extortion. In Madras, for instance, 
there is scarcely a property of which a conveyancer could advise that 
there is a good title. A man buys a house, goes away without exe¬ 
cuting a conveyance ; the legal estate is in his heirs or executors some¬ 
where in Europe : and all is confusion worse confounded. To compel 
the production of title deeds at the bidding of any person who chose 
to attack a house or landholder, perhaps out of spite, and for the very 
object of getting at the title, to see what holes could be picked in it, 
would obviously unsettle property, and no man would be safe. So 
the Small Cause Act^ which provides a simpler form of procedure 


(Jfe) Mav^y in stances to the contrary ate to bo fouiH in the Rcporh of the Atfftw- 

Int. Perhaps the moiiO remarkable is m vol. I* p BO. No R of ISIS from tho Civil Court 
of Ccttutmconum where ihe plain tiff's title being diabetievsd tbo property was ordoreu to be 
banded over to tbo Collector who ir*s no party to the emit. Sec aUo vot 2, 43, No. 2U 
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TC0 NOTICE 10 PRODUCE A NOTICE. 


for the recovery of ten emeriti than the action of ejectment* wh ich still 
maintains its ground in the Supreme Court, it is provided by &ectiou 


XCL 


** Where any person shall hold or occupy any house, land or tenement, 
of which the value or the rent payable in respect thereof, does not exceed 
the rate of Five Hundred Rupees by the year, without leave of the owner, 
or under a lease or agreement which is ended, or duly determined by a legal 
notice to quit, and such tenant, or if sucli tenant do not actually occupy 
the premises, or occupy only apart thereof, any person by whom the same 
or any part thereof shall be then actually occupied, shall neglect or refuse 
to quit and deliver up possession of the premises, or of such part thereof 
respectively, the owner or his agent may take out a summons from the 
Court directed to such tenant or occupier, to show by what title he claims 
to hold or occupy the premises or part thereof, 1 " 


Hut upon this Section, which would otherwise overrule the whole 
law of England on this subject, the judges have always held that it is, 
incumbent on the party out of possession, in the first instance, to prove 
a prirnd facie title, before the party in possession shall be called upon 
to il show by what title he holds.** 

§ 575, Notice to produce a notice is not necessary ; for if it wero 
the notices must go on ad infmt So, for instance, where it has been 
necessary for a landlord befo* ^ 'Ug his action to give his te¬ 


nant notice to quit, it is not net 
to give the tenant notice to pro 
called on at tho trial to admit b . 


:p. the action is brought, 
notice to quit. He may be 
e of the notice to quit \ and on 


his refusal, secondary evidence of the notice to quit, accompanied by 
evidence of its service may be given. 

§ 570. Notice to produce may bo given cither to the party or to 
his pleader. Nor can the consequences of notice be evaded by trans¬ 
ferring the document to a third party. See Leeds i\ CookS**) 


Adhere a letter has been, written by the plaintiff to a witness, anti the 
witness has had a mbpnma duce temni, but has previously delivered tlie let¬ 
ter to the plaintiff, who refuses to produce it, parol evidence of its contents 
is admissible* 1 ’ 

§ 577. It must appear that the document called for, is, or ought to 
be, in the possession of the party to whom notice is j^iven, or those res¬ 
pecting whom ho has power to compel the production* For otherwise 


(m) 4 Esp, 256, 
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a door would be opened to a party, to give secondary evidence of a do¬ 
cument which might never have boon in existence. Suppose for in¬ 
stance that A. the defendant calls upon B. the plaintiff to produce a 
certain letter which A. alleges he wrote on a particular date to B* 
If upon B.*& not producing it, A. could forthwith give secondary evi¬ 
dence, it is apparent, that notwithstanding B.’a protestations that he 
had never received any such letter, A. would be at liberty to put in 
anything he chose which might make most strongly for himself* as the 
copy of the alleged letter. Here therefore independent proof must 
in the first instance be given, that the letter had reached B. Such for 
instance os its dispatch to the post office, or the like. As to what is 
suffideutj?™?d/f<t?fe proof on this point, see Act II* of 1855, Sections 
L. and IX 


| 678. When an original document ia beyond the reach of the Court, 
Act II. of 1855, Section XXXYI. provides that the Court may make 
*an order for the reception of secondary evidence ; but proof must bo 
given that the document is beyond the jurisdiction* 

§ 579. When a document is destroyed or lost, secondary evidence 
of it is admissible upon proof of its destruction or loss* 

See Morley’s Digest, N. S. Tit Ev* c. 66. 

“ Deeds lost, or otherwise not forthcoming, arc allowed to ho proved by 
evidence* GooroomrshaU Gohv and others v. Greeschunder Bakshee and ethers, 
25th Jan* 1847. S. D. A. Decis. Bong. 24.— Tucker." 

Ibid, 0. S c* 162. 

" Debt cm Bond. The defendant, by his answer, denied bis execution 
of the bond. The plain tiff, in his reply, stated the accidental destruction 
of the bond, and prayed leave to put in evidence a registered copy thereof, 
which the Court allowed, and, at the same time, ordered the fragments of 
the original to be produced. At the trial the plaintiff produced the frag¬ 
ments, and, under Sec. 2. of the Madias Keg* XVII. of 1802, put in an 
evidence a registered copy of the bond* The Court admitted the registered 
copy as evidence, and found for the plaintiff. The Judicial Committee of 
the Privy Council, on appeal* reversed this finding, on the ground that the 
registered copy, in the absence of satisfactory evidence of the destruction 
of the original bond, was improperly admitted as secondary evidence* 
Syud Abbas All Khan tC ¥ adeem Ramy Reddy. 16 th June 1 843* 3 M oore 

Xnd. App, 156.” 

§ 580* But there must have been a bm\u jids And diligent search 
for the missing document, Whitt is buck search; must depend upon 





the particular circumstances of each case, Seo Gaihercole t\ Mi&Ufo) 
where Alderson, B, said : 


'* 1 shall Bay very shortly what I think aa to the admission of the evi¬ 
dence- It is clear, as it seems to me, that the evidence was properly re¬ 
ceived. I think the search should he such as should induce the judge to 
come to the conclusion, ami the court afterwards* on revising his opinion, to 
come to the same conclusion, that there is no reason to suppose that the 
omission to produce the document itself arose from any desire of keeping it 
back, ant! that there has been no reasonable opportunity of producing it 
which has been neglected. Now, the question whether there has been a 
loss, and whether there has been sufficient search, must depend very much 
on the nature of the instrument searched for ; and I put iho case, In the 
course of the argument, of the back of a letter. It is quite clear a very 
slender search would be sufficient to show that a document of that descrip¬ 
tion had been lost If we were speaking of an envelope, in which a letter 
hud been received, and a person said, * 1 have searched for it among iny 
papers, 1 cannot End it,’ surely that would he sufficient. So, with respect 
to an old newspaper which has been at a public coffee-room ; if the party 
who kept tho public coffee-room had searched for it there, where it ought 
to be if in existence, and where naturally he would find it, and says he sup¬ 
poses it has been taken aw&y by some one, that seems to me to be amply 
sufficient If he had said, 1 l know it was taken away by A, B. 1 then X 
should have said, you ought to go to A. B,, and ace if A, B, has not got 
that which it is proved he took away; but If you have no proof that it was 
taken away by any individual at all, it seems to me to be a very unreason¬ 
able thing to require that you should go to all the members of the dub, 
for the purpose of asking one more than another, whether he lias taken it 
away, or kept it* I do not know where it would stop ; when you once go 
to each of the members, then you must ask each of the servants, or wives, 
or children of the members; and where will you atop ? As it seems to me # 
the proper limit b, where a reasonable person would be satisfied that they 
had endeavored to produce the document itself; and therefore I 

think it was reasonable to receive parol evidence of the contents of this ne ws¬ 
paper," 

| 581, A copy of u copy Is never to bo received. See Merley’s 
Bigc&t, Tit Ev\ c. 154, 

a ZmAnMri was transferred by A. to B., and the transfer was register¬ 
ed by the Collector, A. asserted that the transfer was in the nature of a 
mortgage, and referred, in support of his allegation, to a letter addressed 
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him to the Collector# which was the letter on the receipt of which the 
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Collector made the registry of the transfer- He also alleged that he trans¬ 
mitted a copy of an agreement by B* to restore the land on payment of the 
mortgage money, for the information of the Collector, B. denied having 
executed the agreement- Held, that a copy of such letter to the Collector 
could not he admitted as evidence to prove any controverted fact, and much 
less could the Court admit the copy of a copy of an instrument which the 
other party denied that he ever executed, Alton- Case ? of 1816, 1 Mad. 
Dec. 186-—Scott* Greenway and Stratton* ”M 

§ 582, As to insisting on reading the whole of a document when a 
part only is offered by the other side# see remarks ante § 203 and it may 
be here well to remark that when the party called on to produce a 
document refuses to comply, and his adversary has then gone into se¬ 
condary evidence of its contents, he cannot afterw ards produce the ori¬ 
ginal for the purpose of rebutting such testimony. He shall not bo 
permitted to stand by and take his chance of what hh adversary may 
bo able to prove against him, So in Edmonds v. Chailisffl Ooleman# 
J. in delivering the judgment of the Court said-as follows : — 

4 * The ground on which the application for a new trial w&a rested, was a 
supposed misdirection in receiving in evidence the replevin bond, without 
due proof of the execution by the subscribing witness. It appeared by tho 
report, that notice had been given to the defendants to produce the bond, 
and the plaintiff's counsel colled for the bond* which the defendant's coun¬ 
sel declined to produce. On the pait of the plaintiff, a copy was produced, 
and proved to have been obtained from the Sheriff’s office, and was about 
to be road* whereupon the counsel for the defendants produced the original, 
imff insisted that it could not be read until the subscribing witness had been 
called. The document, however, was rend without the production of the 
witness ; and it is contended that this ought not to have been done. We 
arc* however* of opinion that the evidence was properly received- The do¬ 
cument having been m the first instance kept back, end the plaintiff having 
entitled himself to read a copy without my proof being given that there was 
a subscribing witness to the original instrument, and having put it in to be 
read, the defendant's counsel let slip hia opportunity, and had no right then 
to interpose and produce the original ; and although in point of fact the 
original was read, that was but by a sort of legerdemain# and the proper 
evidence must he considered as having been read, which was the copy pro- 

fa) In LHuair&tioa of this see th?. csise Ko 01 of 18^1, in veil. 3 Sudder Heportf, p I6t. 
This haa given rise ta much discussion, it* correctness h-ving been insisted on at length 
by the judge vvho pronounced the judgment. 

# (p) C Daw> antf L- p« £>$I. 
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274 BURT URN or PROOF- 

duced and proved by the counsel for the defendants, The ease of Jaefaon 
t\ Allen, bear , out our view of the tights of the pkriutifPs counsel under tho 
circumstances/* 

§ 583, A party who has given notice to produce* is not bound to 
pursue tho matter further ; and the opposite party cannot insist upon 
the document being produced* simply because he baa had such notice ; 
nor will it thereby become evidence for himself ; but if the party who 
has given the notice, call for the document, which is produced in con¬ 
sequence* and inspect it* and thereupon declines to put it in evidence, 
lie thereby makes it evidence, 

Sea Wharm t?. KoutkdffeM) Where Lord Elienborough said': 

« You cannot ask for a book of the opposite party, and be determined 
upon the inspection of it, whether you will use it or not. If you call for it* 
yon make it evidence for the other side, if they think lit to use it*” 

§ 584. Wo come now to the last remaining great branch of our 
subject: that is to say* how Instruments are used in proof : And this 
we shall divide into two heads, 

let. How proofs am to bo supplied by the parties. 

2nd. How they are to be applied by the judge. 

For the present wo shall confine ourselves to the first head; and 
this will require consideration as to three distinct topics. 

l at. On whom rests the burthen of proof; t- & who is to supply 
the evidence, 

2nd* What quantity of evidence need be produced; i. c. what 
amount of evidence must bo offered in support of an issue. 

3rd. The quality of tho proof which it is necessary to produce* 

I* On whom the burthen of proof rests* 

§ 585, By Regulation XV* of 1816, Sec. X cl- 2* 3* the Judge 
settles the issues to be proved, but th© parties must produce the evi¬ 
dence to prove these issues* See Horley’s Digest N* S* Tit, Ev- c. 57* 

u i t was hdj to be highly irregular for the Court below to send for re¬ 
cords of cases, judicial or revenue, in proof of allegations before the Court, 
instead of leaving it to the parties to adduce their own proofs. AmopmiUh 
Missur and a?toth€r v. Dulmeer Khan and another* 3lat Aug. 1846* 1 De- 
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cis. N. W, P. 135,—Thompson, Cartwright, and BegHe, Hafiz Mahmood 
Khan and other# t>. Moon&hce Slab ball and others. 7th Dec. 1846* 1 De- 

ois* N* W. T* 239.—Taylor, Thompson, and Cartwright. Sheodial Hm 
and others t\ Ihtkhl Rm and others* 15th Dec. 1846* 1 Dec is * N* W, F* 

249.—Tnyler* Thompson, and Cartwright. Choia Singh t\ Pen ft and Singh. 
8th Jan. 18-47. 2 Beds* N* Vi * P. L~ Thompson* Rajah Nowul Ki~ 

shore v * Sgud Ernyut Jke* 22nd March IS 17. 2 Deck. N. W. F, 63. — 

Tayler, Thompson, and Cartwright. Dmndgal v. Sgcd IIooBsein AH and 
others. Slst July 1848. 3 Deris* N. W* P. 258,—Thompson and Cart¬ 

wright. (Tayler dissent) Futteh 1Yarain Singh and others %>, Bhoabul 
Singh and others, €ih March 1849. 1 Deris* N. W* P. 44.—Thompson."M 


(t 1 ) 1 have placed (writes Mr. Morley) those case* together, utithey all bear upon the point 
of the power of ibu Court to cull for documentary evidence not adduced by the partioii to a. 
anil, though slight difiumicos cxift a* to thoir cireumatunces. In tlic first four case?* the Lower 
Court hiid called for evidence recorded In anils previously dismissed; in the fifth end sixth 
on*ic? the Principal Sudder Ameen hod sent, at tho request of the plaintiff, for record* from tho 
Collector’s Office; and in the sixth, likewise for the whole of certain proceedings that were 
heiit in the execution of decree department, In the ideate the Principal Rudder Anceeiv re¬ 
quired from the Jude® 1 * and Collator's Office a mofu of proceeding* rind papers which, to use 
tiic words of the deciding Jud^e, might *’ fairly he termed a chaotic heap." The decision was 
given with reference to that passed m the sixth caae. The majority of the Court, in giv ing 
judgment in the sixth case, observed that they wore further of opinion that the practice of end¬ 
ing fur revenue or Judicial proceeding, tficeptfrgeucb as are ipetitHy Allowed by the Bcgo- 
latioas, such as See. 81. of Beg. YU* of 1SJ&9* wiis tinfamounc; to allowing an lVusiou of the 
Stamp Law, and quoted Sec. It. of Beg- X. of 1829, and Bee. 18* and Schedule B. of cb j s *a. f uo 
Begulation, They concluded by stating, that* in their opinion, the prattle# was not duly tin- 
sanctioned by law* but that it was append to every rule of practice which that Luw lays down, 
and productive of nothing bet iuconvoirieudo and uncertainty ft mu first to last. Mr. Taylor 
recorded bis dissent in this coin, at considerable length, and stated, aitcnglt other things, ihst 
the practice of the Court when ho joined it was invariably to lend for records or proceedings 
on good cause being shown : that the same practice existed in the Calcutta Court; and that 
the principle was recognized iu Constructions No. G93, and 12*59* He further observed, that 
the practice had been denounced by recant decibions, and referred to the cases IlqjFix Aloftu- 
med Khan, Chet a Singh, and lUifih Rotcul JfiMdr#, abotemontinned, as having attracted 
the notice of Mr Lcdlie, the Principal Sudder Arneen at Bareilly, who addressed the Court 
tm the subject, and requested to know whether, with reference to ltm< decisions, ho was 
competent, on the motion of the party disnuting aa exhibit, to send for the particular paper, 
or the entire record, if necessary. In order to ascertain whether the document had bet n 
clandestinely foisted into the file, or ihe record falsified, as represented. Ho was informed, 
in rvplv, that he had full power, and be was referred to Comtruetiona Nos* 093 and 1259, 
which it wn* obmvod by tho Court, eojpressly recognize tho competency of the Court 'Me 
call for the records of a public office with a view to a just decision between the par lie* in 
suits pending before them*** In regard to the case of Rajah Notctd A"i*Aor*, it win observed, 
" that it cannot bo supposed that the Court, iu passing the decision, overlooked the Construe* 
lion 12d9 T or that they intended by implication to repudiate an authoritative rescript: tho 
only allowable pretumpli n is, that the Principal Sudder Ameen irregularly insisted on (read¬ 
ing for paper, of which the patties might have obtained copies without much expense, when 
the droxitustances of the cuts were not so * peculiar* as to justify the aet. M Mr. Xiyler pro- 
cGtdcd to remark that ho did not intend, by the decision in itq/rtA Nmt>ul Kwho?i f » case, to 
discount*nonce the practice of calling for records, but to condemn an indiscriminate and itt- 
judicious call for them ; and added extracts from a letter of the Calcutta Court in enswt;, 
to a reference made to them oft this point- These extract 1 subjoin, »■ they clearly lay 
down tho practice of the Calcutta Court:— ** Par. M. Viewing the question generally, tbo 
Court observe, that although ordinarily tho Court* aro not to seek for e vidence, but to de¬ 
cide on what the parses choote to pltoo before tuora, they are not precluded from oslllng for 
wbflteTBT avidf noe they may consider necessary for the elucidation Of a case* The txpvefi ■ 
lion in Cl. Z, Sou. 10. Ecg. XXVI, 1814- 1 evidence may bs adduced by either party/ 
considered to restrict the etstciso of the C^urt** disorction In thatrafpoct, Par. -tth, Th« 
practice of this Court is in couformity with, these views. As an luiULtice, may be mentioned 
the ct s* oiSimeshitr Fundee and others «* Itajuh Gopal Sum Singh, decided on the 
Sept. 1345 (p, 3&0 of printed decisions), when the Court, through their Register, called a; on 
Govf rnmeut for certain, record* which the Judges considetad would throw light on thv ! -i m 
lion btfoit tbtm.” And ice the PliriU 4l£< 45. 58 s( *«?. 
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586. The Law is quiescent until certain facta are established, to 
:h it can attach certain consequences. Hence it is for him who 
seeks to attach such consequences, to bring forward proof of the facta 
which will warrant the attachment.!*) 

See Morley’s Digest, Tit. Ev. o. 1«I. 

« Where the seals affixed to two documents alleged to have been execut¬ 
ed by the same party were different, it was held that it was incumbent on 
the person claiming nnder such instruments, and producing them, to show, 
by evidence, that the party who was alleged to have executed the deeds was 
in tho habit of using one or the other, or both of these seals. JJumn Ruza 
lOian Doha door c. Mohammad Muhdee Khun. Case 12 of 1817. 1 Mad. 

Doc. 167.—Scott, Green way and Ogilvie.” 

Ibid, c. 125. 

« Where a person, after having tiled a Rdzln&tneh, pleaded that the ex¬ 
ecution of it had been forced, but, though repeatedly desired to prove his 
assertion, had failed so to do, the suit wu dismissed with costs. Sheikh 
Dahoo ». Thu Collector of P untea, far the Court of IFardt. 2d July 182 j. 
4 S. D. A. Rep. 80.—C- Smith.” 

^ 5 g 7 _ i!y the Mahoniedini Law, when a Defendant Bimply de¬ 
nies the' truth, of tho Plaintiff's caso, the Plaintiff must prove tho 
affirmative; but when the Defendant pleads some special matter in 
defence, he must prove his plea. Huheem Wahid Ali v. Khan Bcebee, 
3 S. I). U. It. p. 10&. Morloy’a Digest, Tit. Ev. c. 13. 

« According to tho rule of Mahomedan law, it is necessary that the 
plaintiff should adduce evidence to prove his claim on simple denial by the 
defendant; but when any special plea is urged the onus probandi rests with 
the defendant. Hurkeem Wahid Ali v. Khan Ileeboe. 6th Aug. 1821. 3 
S. D. A. Rep. 102.—Goad.” 

§ 688 . As a general rule by the English law of evidence, tho party 
who asserts the affirmative is bound to prove it; not only because it 
Is incumbent on him to establish those facts to which he submits 
that certain legal consequences are to be attached; but also from the 
inconvenience, difficulty!') and dolay, which attend the attempt to 
prove a negative.!®) 




Hence the maxims actor- non pretxmlo, revs absolvitor. JUelior conditio defen- 
ilentis, sc. Si- meumbtt psobatio gin dteti, non gut negat $e. 

See them collected Best, $ 261. . . 

('1 It is soirctimei said that it fa impossible to prove a negative, cod that the maum is 
non eooitad impvssibilia, the law dee* not require the performonco of impossibilities ; 
b“ thTdwtrino is a fallacy; and tho ntgativ e, ns will bo seen in the text, not ody is capable 
of proof, but wry often must b» proved. 

(*} According to the English practice,it ii often of great importance to preoervo tho ng.tt 








§ 589. It is a good tost for settling the question, on whom lies the 
burthen of proof, to consider for whom the verdict must be given, if no 
evidence were offered on either side. The party against who a the verdict 
would be given in the absence of evidence will have the laboring oar. 

§ 590. Hut it is the affirmative in substance rather than in form 
which is to be looked to, for otherwise an ingenious pleader might 
frequently shift the burthen of proof from himself to his adversary by 
the form of his pleadings. Put the case of a Hindu family living 
together as an ordinary Hindu undivided family. A. has dealings 
with one of the members by purchasing from him part of tho family 
estate. A suit results in which it is important to show that tho 
family was in fact divided, in order to secure Plaintiffs title, inasmuch 
as it is a presumption of Hindu Law that every family living together 
primA facie is undivided, and {doneeprobetur in contranumSfo .) the pre¬ 
sumption shall be relied on till the contrary is proved. Here the proof 
of division—the affirmative that the family is d J vided—clearly lies on 
A. nor could he shift it from himself by pleading in a negative form 
that the family was not undivided. It is the substance which will be 
looked to here, in determining on whom lies the burthen of proof ol 
the state of tho family. See Motley’s Digest, N. S. Tit. Ev. o. 185. 

<i Where it is alleged that property which belonged to a member of an 
undivided Hindu family was separate properly, the burthen of proof as to 
division lies upon those who assert its separate character. Gohoohmund 
Jiccc and others v. Soonder Nurain Rate. 16th May 1819. S. D. A De¬ 
ris. Eeng. 151.—Barlow.” 

See Morley’s Digest, N. S. Tit. Ev. c. 136. 

“ It is an established rule that the onus probaudi of self-acquisition lies 
on the claimant when & question of succession to property, alleged on the 
other part to have belonged to a family, which is admitted on both sides to 
have been generally joint and undivided in estate, arises between the heirs 
of a deceased ancestor. Banntn Das Alooke.rjee and others v. Alt. Tames 
Dibleah. 30th Sept. 1850. S. D. A. Decis, Beng. 533.~Barlow, Col¬ 
vin and Dunbar.’* 


to begin, as it cnirfei with it tho gcotraJ reply by tho p. cadet upon the whole of the evi¬ 
dence : but according to the Alofucsil practice, where tho pleaders do not address the Court 
until tho whole of the evidence on both aides has been pntin, it n perhaps of less importance ; 
uiitosfl indeed the Court tfumid ity down an analogous rule to that of tho l&ir; for 

then it would not be the pUintifTs pleader who would always reply upon hia aatmary, but 
the pleader of that party who had. been compelled to ptoio the affirmative* bee snrkic 
p, till, note (-f). Id the S u dde*, the appall ant h as the gen oral reply. 

And the mastic i» ftabitur in prmni^ptiom dontG probtiw* m^ontT&nnm* 
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Sec also the case of Sowar d v. LeggaU. (») 

« Lord Abinger, C, B.—-Looking at these tilings according to eotnraon 
sense# we should consider what is the substantive fact to be made out, mid 
on whom it lies to make it out. It is not so much the form of the issue 
which ought to be considered, as the substance and effect of il. In ruahy 
cases, a party, by a little difference in the drawing of his pleadings, might 
make it either affirmative or negative, as he pleased. The plaintiff here 
eayjy* * 1 You did not repair / he might have said/ You let the house become 
dilapidated/ I shall endeavor by my own view to arrive at the substance 
of the issue, and I think in the present case that the plaintiffs counsel 
should begin, 

See also Mercer 0 , Whatli*) There Lord Penman said : 

41 The natural course would seem to be that the plaintiff should bring bis 
own cause of complaint before the court and jury# in every case where he 
has any thing to prove either as to the facts necessary for his obtaining a 
verdict, or as to the amount of damage to which he conceives the proof of 
such facte muy entitle him. 

u The law, however, has by some been supposed to differ from this course, 
and to require that the defendant, by admitting the cause of act ion stated 
on the record, and pleading only some affirmative fact which if proved will 
defeat the plaintiff's action, may entitle himself to open the proceeding at 
the trial, anticipating the plaintiffs statement of his injury, disparaging him 
and his ground of complaint, offering ot not offering, at his own option, any 
proof of his defensive allegation, and, if be offers that proof# adapting it, 
not to plaintiffs case as established, but to that which lie chooses to re¬ 
present that the plaintiffs case will be* 

“ It appears expedient that the plaintiff should begin, in eider that the 
judge, the jury, and the defendant himself, should know precisely how the 
claim is shaped. This disclosure may convince the defendant that the de¬ 
fence which he has pleaded cannot be established. On hearing the extent 
of the demand, the defendant may be induced at once to submit to it rather 
than per severe. Thun the affair reaches its natural and best conclusion. 
I f this does not occur, the plaintiff, by bringing forward his case, points his 
attention to the proper object of the trial, and enable® the defendant to 
meet it with a full understanding of its nature and character. If it were a 
presumption of law or if experience proved that the plaintiff's evidence must 
always occupy many hours, and that the defendant 1 ® could not last more 
than as many minutes, some advantage would be secured by postpo ning the 
plaintiff a case to that of the defendant. But, first, the direct contrary in 



(to) 7 Oar . and P 015, 
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_th instances may be true ; anti* secondly, the time would omy be saved 

by stopping the cause for the purpose of taking the verdict at i,kt close of 
the defendant's proofs, if that verdict were in favor of the defendant* This 
l-,a s never been done or proposed : if it were suggested* the jury would he 
likely to say, on moat occasions, that they could not form a satisfactory opt* 
Dion on the effect of the defendant's proofs till they had heard the grievance 
on which the plaintiff founds hU action. In no other case can any practi¬ 
cal advantage be suggested as arising from this method of proceeding. Of 
the disadvantages that may result from it, one is the strong temptation to a 
defendant to abuse the privilege. If he well knows that the case can bo 
proved against him, there may be skilful management in confessing it by 
his plea, and affirming something by way of defence which be knows to be 
untrue, for the mere purpose of beginning, Take one or two casus, dresj* 
pass ; plea ; leave and licence r the plaintiff wishes to show that extensive 
damage has been done to his property for the purpose of wilful oppression. 
But the defendant affirms, and must begin. It is obviously necessary for 
him to state some case for the plaintiff, to show that the supposed licence 
applies to it, He brings evidence to prove a licence, ’When the plaintiffs 
turn comes, he clearly shows that the licence set up cannot apply to the 
trespass complained of, The real trial now commences ; and the whole 
time given to the defendant's statement and evidence in support of his af¬ 
firmation has been thrown away. Action for criminal conversation ; plea ; 
that the plaintiff had deserted his wife : so the defendant is to begin, and 
possess the jury with an affecting detail of cruelty and infidelity. He pur¬ 
chases this right only by admitting his adulterous intercourse, an admission 
which would seem to supply no very good reason for conferring any advan¬ 
tage upon him. He makes his attempt by calling some evidence : whether 
he fails or succeeds cannot be known till the whole case is closed ; but the 
plaintiff brings forward his own complaint* the defendant's conduct* the ex¬ 
tent of his injury, the just amount of damages, with the disadvantage of first 
struggling against the heavy charge with which he is loaded. Possibly the 
defendant makes no such attempt ; but his affirmation on the record gives 
him the right to introduce the plaintiff^ case by stating his infamy without 
proof* and by proving every circumstance of disparagement and degrada¬ 
tion short of the fact which he has pleaded. 


“ It is not wonderful that little authority should be found on this point. 
Very few nisiprius cases were formerly reported, 1ft hat is called the right 
to begin was in mmj instances rather a burden, than a benefit; and a gerte* 
ral opinion prevailed that the course adopted by the presiding judge at the 
trial was not subject to revision in any other Court, But I can speak of my 
own impression arising from attendance at nisiprius as a barrister near thirty 
years* and corresponding, as far as I have observed, with the general opi- 
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nion of the bar, I never doubted that the plaintiff was privileged and ie* 
quired to begiu, whenever anything was to be proved by him. The simpli¬ 
city and easy application of this mode of practice would recommend it to 
adoption if the question were new, and would raise a gyeat probability that 
the common sense of old times had sanctioned it as a part of our system. 
It frequently occurred that* in an action of trespass, with pica of justifica¬ 
tion under a Tight, the defendant claimed to begin. Ho said : * I admit the 
trespass ; and the burden of proving the defence rests on me. 1 The answer 
constantly given was : *1 the plaintiff have the right to begin, because I go 
for substantial damages. I claim to disprove your right in the first place, 
if I think proper, but at all events to possess the jury of the extent of the 
mischief you have done me. 1 On such occasions the judge took upon him¬ 
self to decide whether the plaintiff really went for substantial damages. If 
he did, it was always assumed that he must begin. The judge perhaps de¬ 
cided this matter without very adequate materials ; but he would not have 
thought of doing so at all if the right depended on the issue as it appeared 
on the record. 

11 lam well aware of the decision in Cooper o. WaUty, In an action for 
a libel on a surgeon, charging want of skill in arv operation, the defendant 
justified, pleaded the truth of his charge, and contended that, as the sob 
issue was affirmative, he had the right to begin by proving it Lord Ten- 
tevdon doubted, and, after consulting two other judges then sitting in an ad¬ 
joining Court ^Bayiey and Little dale, Js.), determined in the defendant's fa¬ 
vor. No three judges who ever sat together in Westminster Hall have com¬ 
manded more respect than these. Yet an appeal may he made to ail who 
were then practising at the bar, whether the decision was not universally 
felt to be wrong, both as against principle and as an innovation. 

*« Soon after I was raised to the Bench, this ruling became the subject of 
discussion among the judges. Many of them attended at my house to con¬ 
sider of it; and the following short resolution was drawn up and signed by 
thoae present, and afterwards adopted by Lord Lynd hurst, C. B., Bay ley, B., 
Taunton, J- and myself. i In actions for libel, slander, and injuries to the 
person, the plaintiff shall begin, although the affirmative issue is on de¬ 
fendant/ I possess this document signed with the initials of the present 
Chief Justice of the Common Pleas, of Sir J. B P Bosanquet and of the late 
Mr. Justice Park, Littledale and ll&selee* Js,, Boll and and Gurney, Bs* 
Among the j edges who adhered to this retractation of the decision in Cooper 
v. Wakhp were the two whom I have named as assessors to Lord Tenteidea 
when that decision was made. His own opinion on the principle may bn 
gathered from what he said in Colton a. James . If ever a decision was over¬ 
ruled on great deliberation and by au unde via ting practice afterwards, it is 
that in Cooper v> Waklftf* 
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An ingenious argument was used at the bar, that this resolution did not 
declare the law as the judges understood it, hut merely enacted anew prac¬ 
tice which they thought more convenient than the old. But I cannot think 
this explanation admissible. The judges bare never assumed the right of 
sacrificing the law to their sense of convenience. The balance of conveni¬ 
ence might have some effect on their minds as an argument to allow how the 
rule of practice was; hut their duty was limited to a declaration of that 
rule, which they never would have promulgated if they had not believed it 
to ho the law. The rule of practice thug declared is confined to the case 
then under consideration, wisely avoiding any matters not then before the 
judges. Contented with tha correction of what was thought a gxfa voits 
mistake, they excluded from their consideration every other point, md left 
the practice on actions of contract in its former state, 

11 How then did that practice stand? Taking it now to be established as 
it has just been described in cases of tort, the first question seems to he, 
why any difference should exist between the two classes'? There is the 
same general reason; the propriety of first hearing from the plaintiff the 
nature of his complaint, and his estimate of the damage sustained. There 
is often the same question to bt tried in assumpsit or covenant an in libel, 
slander, or injuries to the person. Action for breach of promise to many : 
plea; defendant broke his promise because plaintiff was guilty of JWnica 
tion. Can any reason be assigned for allowing the defendant to begin in 
this case rather than when he pleaded the Bams facts as u justification in 
libel or slander ? Tha very case now before us is an example. Covenant 
by an attorney’s clerk for improperly dismissing him ; plea ; he was guilty 
of misconduct in the service. On what principle can it be right fer the 
plaintiff to begin if the same plea were pleaded as a justification for libel 
or Hander, and to follow the defendant when the very same facts are made 
the excuse for breach of covenant ? Suppose a plea that the contract was 
rescinded, to an action for breach of marriage promise t according to the 
present argument, the proof of rescission must precede the proof of con¬ 
tract, The record, in duly stating such contract, gives no information as 
to the real understanding between the parties. There is probably a cor¬ 
respondence ; the letters which the defendant selects as rescinding may ctp^ 
pear to have that effect when presented alone ; quite the contrary with refer¬ 
ence to those from which, combined with conduct, the engagement itself 4 
must he inferred. Surely the proposed order of proceeding is full of em¬ 
barrassment, inconvenience and confusion. 

“ In ejectment, the defendant may entitle himself to begin, by admitting 
that the plaintiff must recover possession unless the defendant can establish 
* certain fact in answer ; and if, in an action for damages, the damages are 
ascertained, and the plaintiff has a primd facie case on which he must re* 
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cover that known amount and no more, or unless the defendant proves what 
he has affirmed in pleading, here is a satisfactory ground for the defendants 
proceeding at once to establish that fact. But, if the extent of damage is 
not ascertained* the plaintiff is the person to ascertain it, and bis doing so 
will have the good effect of making even the defence, in a vast majority of 
cases, much more easily understood for all who are entrusted with the deci¬ 
sion, 

“ We do not deem it necessary to discuss the numerous cases recently re¬ 
ported from nisi priu& ; for they only prove the unsettled state of judicial 
opinion on this subject ; but, for the reasons now given, we think that the 
plaintiff was entitled to begin on the present occanion ” 

So, as ther6 is a presumption of law in favor of innocence, that things 
are rightly done, &c P it is incumbent on the party alleging that a duty 
has not been performed to prove it j nor can he shift the burthen of 
proof by pleading affirmatively that his adversary has been guilty of 
a culpable omission. See William* v. E. I. C,M 

<« Where the law presumes the affirmative of any fact, the negative of 
such fact must be proved by the parly averring it in pleading, Bo where 
ony act is required to he done by one, the omission of which would make 
him guilty of a criminal neglect of duty, the law presumes the affirmative, 
and throws the burthen of proving the negative on the party who insists on 
it* Therefore where a plaintiff declared that the defendants, who had 
chartered his ship, put on hoard a dangerous commodity (hy which a loss 
happened) without due notice to the captain or any other person employed 
in the navigation, it lay upon him to prove such negative averment" 

So when bastardy of a child born in wedlock is to be proved, illegi¬ 
timacy must be affirmatively proved; for the maxim of the law is pater 
est quern nuptim demonsirant, he is the father whom the marriage points 
out. The presumption against illegitimacy therefore prevails, till 
proof of non-access by the husband, as for instance his absence at sea,, 
or in a foreign country for a certain period, ie established. See the 
Banbury Peerage casefe} where the canons are thus laid down. 

«< ^ child horn of a married woman whose husband Is within the four 
* j eaSt is always to be presumed to be legitimate : unless there is evidence 
affording irresistible presumption that sexual intercourse did not take place 
between them, at any time, when in the course of nature, the husband 
might have been the father of the child. 


(y) S E < ut r 1$2. 

(?) 1 §im> end Sir 153. Iliad v. nzad.—lbid, 152. 
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The following are the questions put to the J udges by the House of 
Lords in the ease of the Banbury claim of Feerage, and the answers re¬ 
turned thereto, 

“ Whether the presumption of legitimacy, arising from the birth of a 


child during wedlock, the husband and wife not being preyed to be impo¬ 


tent, and having opportunities of access to each other daring the period in 
which a child could bo begotten and born in the course of nature, can be re- 
bulled by any circumstances inducing a contrary presumption ? 

44 The Lord Chief Justice of the Court of Common Pleas haring conferred 
with bis brethren, stated, that they were unanimously of opinion, 

44 i '1 hat tho presumption of legitimacy arising from the birth of a child 
during wedlock, the husband and wife not being proved to be impotent, 
and having opportunities of access to each other, during the period In which 
a child could be begotten and born in the course of nature, may be rebut¬ 
ted by circumstances inducing a contrary presumption ;* and gave bis rea¬ 
sons. 

** Whether the fact of the birth of a child from a woman united to a man 
by lawful wedlock, be always, or be net always, by the law of England, 
prmd facts evidence that such a child illegitimate ; and whether in every 
case in which there Is prima facie evidence of any right existing in any 
per eon, the onus probandi be always, or ba not always, upon the person or 
party calling such right in question. Whether such prima facie evidence 
of legitimacy may always, or may not always, be lawfully rebutted by sa¬ 
tisfactory evidence that such access did not take place between the husband 
and wife, as by the laws of nature is necessary in order for the man to be, 
in fact, the Father of the child; whether the physical fact of impotency, or 
of noh-accesa, or of non-generating access (as the case may be) may always 
be lawfully proved, and can only be lawfully proved, by means of such legal 
evidence as is strictly admissible in every other case in which it is neces¬ 
sary, by tho taws of England, that a physical fact be proved ? 

“The Lord Chief Justice of the Common Pleas delivered the unanimous 
opinion of the Judges upon this question as follows ; 

14 That the fact of the birth of a child from a woman united to a man by 
lawful wedlock, is, generally, by the law of England, primd facts evidence 
that such child is legitimate, 

** That in every case In w hich there is primd facie evidence of any right 
existing in any person, the onus probandi is always upon the person or 
party calling such right in question, 

** That such primd facie evidence of legitimacy may always be lawfully re¬ 
butted by satisfactory evidence that such access did not take place between 
ihe husband and the wife, ns, by the laws of nature, is necessary in order 
for the man to be, in fact, the father of the child. 
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•* Thai the physical fact of impotency, or of non -access, or of non-generat¬ 
ing access, aa the case may he, may always be lawfully proved by means 
oF such legal evidence a* is strictly admissible in every other case in which 
it is necessary, by the law of England, that a physical fact be proved* 

*■ Whether evidence may he received and acted upon to bastardize a child 
horn in wedlock, after proof given of such access of the husband anil wife, 
by which, according to the laws of nature, he might he the father of such 
child, the husband not being impotent* except such proof m goes to ne¬ 
gative the fact of generating access ? 

,l Whether such proof must not be regulated by the same principles as are 
applicable to the legal establishment of any other fact ? 

** In answer to the said questions, the Lord Chief Jus tic* of the Common 
Pleas delivered the unanimous opinion of the Judges on the same, as fol¬ 
lows ; — 

11 That, after proof given of such access of the husband and wife, by 
which, according to the laws of nature, he might be Lhe father of a child 
(by which we understand proof of sexual intercourse between them) no evi¬ 
dence can be received except It tend to falsify the proof that such intercourse 
had taken place- 

“ That such proof muse be regulated by the same principles as ere appli* 
cable to the establishment of any other fact 
** Whether, in every case where a child is born in lawful wedlock, 
sexual intercourse is not by law presumed to have taken place, after the 
marriage between the husband and wife (the husband not being proved 
to be separated from her by sentence of divorce) until the contrary is prov¬ 
ed by evidence sufficient to establish the fact of such non-access, as nega¬ 
tives such presumption of sexual intercourse within the period, when, ac¬ 
cording to the law s of nature, he might be the father of such child ? 

** 8th. Whether the legitimacy of a child bom in lawful wedlock (the 
husband not being proved to be separated from his wife, by sent ence of 
divorce), can be legally resisted by th^ proof of any other facts or circum¬ 
stances than such as are sufficient to establish the fact of non-access, during 
tho period within which the husband, by the laws of nature, might be the 
father of such child ; and whether any other question but such non access 
can legally bo left to a jury upon any trial, hi Courts of L*w\ to repel the 
presumption of the legitimacy of a child so circumstanced ? 

“Then the Judges being agreed in their opinion, in answer to the said 
questions propounded to them, the Lord Chief Justk* of the Court of Com¬ 
mon Pleas delivered their unanimous opinion upon the same, as follows 
That in every case where a child is born in lawful wedlock, the hus¬ 
band not being separated from his wife by a sentence of divorce, sexual 
intercourse is presumed to have taken place between the husband and wife* 
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presumption U encountered by such evidence as proves, to the sa¬ 


tisfaction of those who are to decide the question, that such sexual iuter- 
cornse, did not take place at any time, when, by such intercourse, the hus¬ 
band could, according to the laws of nature be the father of such child* 

“ That the presumption of the legitimacy of a child bom in lawful wed¬ 
lock, the husband not being separated from his wife by a sentence of di¬ 
vorce, can only be legally resisted by evidence of such frets or circuit!* 
stances as are sufficient to prove, to the satisfaction ot those who are to do* 
cide the question, that no sexual intercourse did take place between the 
husband and wife, at any time, when, by such intercourse, the husband 
could, by the laws of nature, be the father of such child. Where the legi¬ 
timacy of a child, in such a case, is disputed, on the ground that the hus¬ 
band was not the father of such child, the question to be left to the jury 
is, whether the husband was the father of such child ? and the evidence to 
prove that he was not the Father, must be of Buch facta and circumstances na 
are sufficient to prove, to the satisfaction of a jury, that no sexual intercourse 
took place between the husband and wife at any time, when, by such inter¬ 
course, the husband could, by the laws of Nature, be the father of such child. 

4t The non-existence of sexual intercourse is generally expressed by the 
words * non-access of the husband to the wife ;* and we understand those 
expressions as applied to the present question, us meaning the same idling, 
because in one sense of the word * access,* the husband may be said to have 
access to Ida wife as being in the same place* or the same house ; and yet* 
under such circumstances, as instead of proving, tend to disprove* that any 
eexual intercourse took place between them/ 1 


So when death has to bo proved, the proof cannot be shifted by 
pleading that the party is mt alive. See Dae v< NepeanM There 
it was held that 


“ A person who has not been beard of for seven years, is presumed to be 
dead* but there is no legal presumption aa to the time of his death* The 
fact of his having been alive or dead at any particular period during the 
fieven years, inuafc be proved by the party relying on itJ f M 

§591. So in criminal prosecutions ; on the same ground, the prose¬ 
cutor must prove all that is necessary to attach penal consequences, 
although, in order to do bo, he must have recourse to negative evi¬ 
dence, for he seeks to affect the status of the individual Whenever 
the proof of the negative is essential to support a party's claim, he 
must prove that negative. T hus it A, chums as heir to his brother 


(n) 6. Bam. and Ad t p, 80. 

{b) Sec this gms affirmed on Bmv 2 M* and W, 8 H. 
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g. ho must not only prove his brother e death, but also that he loft no 
isme. See Morlcy’a Digest, N, S. XU. Ev. eases, 138, 139, 133, 137. 

14 The onus prohmdi of exemption from rent lies on the defendant. Gho- 
sah Doss t>. Qholam Moheeoodden and another, 28th Jan. 1846. S, D. A, 
Pecia, Beng. 20,—Reid, Dick, and Jackson. Hu tram Funda and another 
i\ Sheikh Gool Mohumud. 28th Jan. 1846. S> J), A- Decis. Beng. 25,— 
Reid, Dick, and Jackson. Koosc Chucknhuttee v. Sheikh Uhool Mohamad. 
28th Jan, 1846. S, I). A. Decia. Beng. 27.—Reid, Dick, and Jackson. 


** The onus probandi of exemption from enhanced rates, claimed by a 
Taloohdar , not of the nature specified in See. 61. or Keg, VIIL of 1793, 
rests with him. Kali Das Neogee v. Dganath Base and others**— 10th Aug, 
1847. 7 S. D. A. Kep, 378.—Hawkins. Nuhboo Komar Chowdhres and 

others v, Ishwur CAundur ChucherbutUi and others* 7th June 1848. S. D. 
A. Dec is. Beng. 615,—Tucker. 


“ Where the plain tiff sued for arrears of rent, and the defendant pleaded 
dispossession of the lands, and payment of the full amount due by him ; it 
was held, that such picas being special, the onus prohmdi rested with the de¬ 
fendant. Joy dob Surma i\ Luhhsmurmn Deb* 8 th March 1848. S. D. A. 
Deris, Beng, 142.—Tucker and Hawkins. 

** In cases where a claim is preferred on general unquestionable grounds, 
such as inheritance, and the defendant pleads a special ground, the burthen 
of proof is on the defendant.' Kutnmul Munnee Dibhea v. Kishen Munnes 
Dibbea* 12th July 1849. S, D. A. Decis. Beng. 286.—Dick, Barlow and 
Colvin/' 


| 593. When a legislative enactment contains a proviso or an 
exception, within which a party seeks to bring himself or another, he 
must prove the circumstances which bring him or that other within 
the exception. The technical rule is this ; when a statute in the on* 
acting clause, contains an exception and fixes a penalty, then the party 
seeking to criminate another under that statute,is bound to show that 
the case does not fall within the exception : but when there is no ex¬ 
ception within the enacting clause, but in another distinct and separate 
clause, or even if it be in the same section, but be not incorporated 
with the enacting clause by words of reference, the onus prohmuli 
is shifted. It is not then necessary for the prosecutor to do more 
than show that the party whom he arraigns has been guilty of the 
crime in the enacting clause: and it is for the accused to show that 
the independent exceptive clause takes his ca&e out of the danger of 
the law. 
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in the case of Spiers v, Parker W we have an illustration of 
the first rule. There it was held that 


“ The exceptions in the enacting clause of a statute, which creates an 
offence and gives a penalty, must be negatived by the plaintiff in his decla¬ 
ration. .Not so, where it is by a subsequent proviso, 5 ’ 

And the case of It. v. HalW affords us an example of the latter. 


There it was ruled that 

11 Where the prosecutor is not obliged to negative the exceptions in a 
statute* and negatives some of them Only, that part of the information will be 
rejected as surplusage* * 1 ' 

§ 593. So in an action on a contract, if the promise is not abso¬ 
lute, but contains any qualification, the plain tiff must prove that the 
defendant does not come within the qualification. For instance, where 
a carrier has undertaken to carry goods safely, fire and robbery ex¬ 
cepted ; or where a horse has been warranted sound, except as to a 
kick on its leg; or in the ordinary case of marine policies of insur¬ 
ance, when the underwriters provide for their own immunity in cer¬ 
tain contingencies. 

| 594. It has been said that when the moans of proof are peculiar- 
ly within the knowledge of the defendant or prisoner, a general sense 
of convenience shifts the burthen of proof ; as for instance where a 
hawker or pedlar stands charged with trading without a license, it 
is easy for him to produce hi& license, and so end the discuss ton, 
whereas it might throw the most serious impediment in the way 
of the prosecutor if he were bound to prove that the hawker was 
not licensed* So in an action for practising as an apothecary 
without a certificate, the defendant must produce his certificate. 
So on a charge of selling ale without a license : so in many old 
cases upon the game laws for shooting without a qualification : 
and no doubt the rule is of general application ; so in It v * Turner/f> 
per Bayley, J. 

« I have always understood it to be a general rule, that if a negative 
averment be made by one party, which is peculiarly within the knowledge 


<<?) i T, 2J* P* 144. 

(i) 1 21 J?* 320. 

(tf) The following extract from the judgment of the 0. Justice in the CQmm&Wte&lth 
v. T/t urLto 24 Pecker. 374, (17, 5*) i« to be read with interest* 

f( The lest ei cep Linn necdMory to be considered it, that th* court ruled that the prosecutor 
need gi*e no evidence in support of tba negative atement, that the defendant iraa not dniy 

if) & M. md & 211* 
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of tlie other, the party within whose knowledge it 1 im, anil who asserts the 
affirmative ia to prove it, and net he who avers the negative/' 

Hut perhaps the safer exposition of the rule, and that to wliieh the 
modern authorities lean is this, that the party charged, shall not in 
the first instance be culled on to produce his license, &o, hut that 
when substantive evidence has been produced, sufficient to show that 
li© is liable to punishment or penalty, it shall not bo incumbent on 
the plaintiff or prosecutor to prove the fact immediately within the 
adversary's knowledge; and that if the adversary does not then choose 
to prove his own immunity by means which are, or ought to be, with¬ 
in his immediate power, the plaintiff or accuser shall not bo defeated 
by his not having proved thefact of want of license, &c., but the judge 
in deliberating on the weight of evidence against the party charged, 
will consider how far for the charge has been brought home to him ; 
and of course the fact that he has not produced that proof of hia im* 


licenced. Iheroby throwing ovi Turn the burden of proving that he flat licensed> if he intend* 
to rely on that fact by way of defence, The court niltT'am no doubt, that St is nflccsgery 
to aver an the indictment* a* a substantive part of the charge ,thaf the defendant, U the time 
of selling, was not dul> licenced. How far, and whether under various circumstance* h is 
ui'i'vbiArv to prove euoh negative averment, is u question of great difficulty, upon which there 
are conflicting authorities. Cases may he suggested of great difficulty on either side of the 
ynnerui question. Suppose under die English gum law*. on unqualified person prosecut¬ 
ed for shooting game without the Hcenas of the lord of the manor, mill after the alleged 
offence and before iho trial, the lord dies, end no proof of license, which may have been by 
parol, can be givtn ? Shall ho be convicted for want of such affirmative proof, or shall the 
prosecution full for want of proof to negative it ? A gain, suppose under th c law of t bis Com - 
mouwenlth it were made penal fur any person to e-ll goode a# a hawk.tr and pedlar without 
a license from the mleet uim of aotno town in the Common wealth, Suppose otic prosecuted 
for the penalty, and the i a dipt men t, ai here, contain* the negative averment, that he was 
not duly licensed. To support this negative averment, the select rase of more than three 
hundred towns must be called. It may he said, that the diflteuhy of obtaining proof is not 
tn supersede the necessity of it, and enable n party having the burden to succeed Without 
proof. This Is true; but when the oroceeditiK is upon statute, an extreme difficulty of ob¬ 
taining proof on one aide, amounting nearly to impracticability, and great facility of for* 
nisi dug it on the other, if it exists, lead* to u strong inference, that such courfio was not le- 
temled by the lughUiure to be required. It would no doubt he competent Tor the Ivgialitiue 
so to frame a statute provision, as to hold a party liable to the penalty who should r.ot pro¬ 
duce a license. Besides, the common law rules of evidence are founded upon goad sense 
and eiocrianuo, and adapted to piactical use, and ought to be npplivd ns Lo accomplish the 
purpose vfor whig 1 1 they were framed, But the court b»vo uot thought H necessary to de¬ 
cide the general question ; citses uiiy be ofTooted by special circumstances, giving rise to dis- 
linciions up plica Ills to them to he considered as they arise. In the present case, the court 
mu of opinion that the prosecutor was bound t > produce pri^facU evidence, that the do- 
foodant was not licensed, and that no evidence of that averment having been given, tha 
verdict ought, to be set aside, The general rule is, that *11 tvttm nto necesfinry to constitute 
the sabstautivo offonoe must bo proved If there ii auy exception, it i* from necessiTy, or 
iSat a rent difficulty, amounting, practically P to such necessity i or, in other words, whore 
one party could not show ifio negative, und where the other could with perfect ease show 
the iflirmiUivo. but if a p&uy is licensed as a retailer under the of the Common- 

w ealth, it ramt have been done by the county Commieisiotieii ter the county where the 
cause Is tried, and within cue >ear next previous to the alleged offence. The county Com¬ 
missioners have ii clerk, and srt required by law to keep a record or memorandurn ip writ¬ 
ing of their acts, including the granting of licenses, This proof k equally accessible to both 
parlk. *UaC negative averment can be proved with great facility, and tharoforc, in conformity 
to the general rule, the prosecutor ought to produce it before he la entitled to e*k A jury to 
convict the party accused/' 

But Uia rule seem* so itied otherwise in other State*, 
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muirily which he easily might, if innocent, will tell very strongly 
against him. Just us in the case of a mm chargeJ with theft, when 
the only proof of Lis guilt is his possession of the stolen property 
shortly after the theft. Hero his mere possession would not supersede 
the necessity of proving the fact of tlie theft, &c., but when the pro- 
sec at ion had started this evidence, it would be for the prisoner to ac¬ 
count for the way in which ho became possessed of the stolen proper¬ 
ty. (?) The incumbency on the prisoner to give this account, and the 
pressure upon him of presumption of guilt from his omission so to do, 
will vary with the circumstances ol each case, and will depend upon 
the lapse of time between the theft and the finding of the property 
in his possession, the description of the article stolen ; its question¬ 
able identity, the place in which it was found ; and the like.t*) The 
case of II. v ■ Crowhunt, 1 Oar. and K, 370, should bo consulted 
There Alders on, B. said : 

u In cases of this nature you should take it as a general principle, that, 
where a man, in whose.possession stolen property is found, gives areasou- 


(g) Though the law raises a preaumpti mi of a man's guilt from the recent possession of 
Stolen property unaccounted fur; yet it in to remembered, that there is abn a pro* 
gumption of law in favor of^uot-enc* | and therefore as tbit is prior to tho other, the 
low will not raise the presumption of Built, tiiljsruiui fmw evidence destructive of tlu pre¬ 
sumption of innocence hoi been given. Hence the necessity of the prosecution estobtbhiDg 
ihe fact of theft, &c. By the foitn of crimEmd pleading the issue h simply not guilty. The 
issue is not reduced, ae in civil actions, to a limited question, as foi Instance, not possessed, 
when muo might bo taken on the fast of possession. 

(A) This point occurs ao constantly in crim'iaul practice that it may be well tn giro hero in 
the form of a note the remarks of Mr, Beat, ns they will serve far a practical guide to the 
pleader, though their introduction h cj o into the toil would lead too far away from the im¬ 
mediate subject uoder consideration, See £ 203—207. 

if There is one species of real evidence which from ita frequent occurrence and the stress 
usually laid on it, deserves a more particular consideration; namely, the presumption of 
larceny drawn from possession by the secu-sed of the whole or soma portion of the stolen 
property, Hot only in this presumptive evidauce of delinquency when coupled with othc£ 
circumaiancf a ; but even when tt&ndiog alone is in many eases considered to mm a pre¬ 
sumption of guilt sufficient to nast on the accused iho onus of »huw2ng that he e&m?i bonctily 
by the stolen property, and if hu fail in so doing, warrant the jury in convicting him as 
th* thief. This presumption is not only subject to the ii- ft run alive circumstance attend¬ 
ing real evidence in genera 1 , but, from Us constant occurrence, and the obvious danger 
of eating indiscriminately upon it* has, an it were, attracted the attention of the judges, 
who ba vo endcavortd to imp.ue some practical limits to Its operation in cmcs whore it 
constitute* the only evidence against the accused. And, first, it it clearly established 
that hi order to put the accused on his defence his possession of iho otolen property 
must be recent; although what shall be deemed such must be determined by the na¬ 
ture of ihs articles stolen ■ i. a. whether th^y are of a nature likely to pass rapidly fr m 
hand to hand, or of which the accused would he iikelyi from Uii situation in Ufa or vocation, 
to become innocently possessed, A prior man, for instance, might fairly be called to ac¬ 
count for the possesion of articles of plate, jewels, or rare and curious b^olts, after q much 
longer lapse of time than if the property found on turn consisted clothes, or articles of 
food satiable to hie condition in life, tools proper for his trade, &c> In the fti at reported 
cascou this subject, Bay Icy, J. t directed on acquittal, because tho only evidence against the 
prisoner wuj that the stolen goods, (the natmc of which is not stated in tbo report,) Were 
fmod in his possession after a lapse of sivttsn months from the time of the loss. tVhcre, 
however, seventy sheep wera put on a common on tho 18th of dune, but not missed till No^ 
vemher, and the prisoner wai in possession of four of them in October, and of nineteen more 
on the 2’id ^ovciubcr, the sains judge allowed evidence of the posv asion of both to be gives. 

N 1 
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able account of W he came by it, as by telling the name of the person 
from wlicm he isceived it, and who is known to be a real person, it is in¬ 
cumbent on the prosecutor to show that that account is fab© ; but if the 
account given by the prisoner be unreasonable or improbable on the face 
of it, the onus of proving its truth lies on him. Suppose, for instance, a 
person were to charge me with stealing his watch, and I wore to say I 
bought it from a particular tradesman, whom I name, that is grind /cm e 
reasonable account, and 1 ought not to be convicted o f felony unless it is 
shown that that account is a false one/ 1 


In the auWquem casa of R. *?. Adams, where the prisoner was indicted for stouting an axe* 
a*aw,anda mattock, and the whole evidence was that they were found m l is posses- 
Hi0:i tht$$ months nRer they w«r« mUrfd, d- Forkc, J., directed an acquittal. And 
in a more torrent ca&o o f M. v Cruifmdr^ wb -ro a shovel which had been atolua 
■was found about or tev&a months after the theft lu the house of the prison at, 
' -who was not then at home* (iurnev, B., held, that on this evidence alone, the pri 
iotiaf ought not to be called un fur hia defence. In R. r, Patiriat/&, however, the 

rammer was indicted for audio* two u end■*' pf woollen cloth, (t, tf- t pieces ci doth consign** 
m jibuut twenty yards each,) which were found in his postponcm about ttzQ months after 
they wore miusd; on its being objected that too bog a time had elapsad t PatUrttcju, J., 
overruled the objection, und the prisoner waa convicted. Afterwards, in R v. [JewUHt a 
prisoner was indicted fur stealing three ataaeU, the only evident^ »g*iwt him being that they 
were found on a bed In hb hiu*® three calendar months alter tho theft* On lhia,it was ob* 
jecteii by his ciiunael, on the authority of R. ■«. Adam, that the prisoner ought not to be 
called oh for Bis defence i but Wightman, J., said, that it seemed to him impossible to lay 
down nay definite rule as to the precise time which was too groat to cull on a prisoner t> 
uivis an account of the possession of stolen property ■, and that although iha evidence in the 
actual case was very slight, it must bo loft UUejuryto consider wbat weight they would 
attach to it. The primmer was acquitted- la R »■ Mow, where a marc which had Weu 
lost, on the lfth of December was found in the possession of the prisons* between ihe 20th of 
Jmie and the 22ud o,‘ July following, and there was no other evnleocD eguiost him, Maul*, 
j held tbs possession not sufficiently recent to pat him on his defence. In dealing with 
this subject, it is to be remarked that th* probability ofgailt is increased by the comcideneu 
in number of the articles stolen with those found in Uie pim-'ision of the accused, iho pua- 
■f usion of one out of a large number stolon being more easily attributable to accident or 
forger v than the posse*aion of alb . 

4 ‘ But in order lo raUe this presumption legitimately the pouesuou of the stolen property 
should be clearly traced to the accused, and btf rrcfunvr as well as recent, fhe find nig | tou 
his person, for instance, or in ft locked op house, room, or box of which be kept the key, 
ivould be a fusr ground for culling on him for his defence j bat if the article* stolen were 
only fonod lying in a bouse or room in which ho lived j ointly with others equally capable 
wiih hiuisoif of having committed the theft, or an opeu box to which oil ora hud access, no 
defined ufesmaptiou cl his guilt could bo made, An exception is said to exist where die fLc 
ousod is the occupier of the bouse in which stolen proptity is loond, who, it is argued, must 
be presumed to have such control over it as to provent anything coming in or being taken 
out without Ids s#notion* As a foundation for civil responsibility this reasoning vaay b*cur- 
reet; but to conclude ike muster of a house guilty of /tinny, on the double preeumptiou, 
first, that stolen good* found in the tumse were placed there hy him or with his connivance, 
aud secondly, tbat he was the thief who stole them, and there are no corroborating circum- 
fl is certainly treading on the very verge of artificial conviction 
«■ Indeed, there can be no doubt that, in practice, the legitimate limits of the prciuirpiiua 
under consideration nru Borne times overstepped. ,l Nothing, 1 ' remarks Bentham, ' can ba 
utoro persuBiive th in the circumstance of position commonly is, when cuiro orated by 
other criuiinative cirtmmatanoat: nothing more mcoucluehe, supposing it to stand alone, 
Kt con tat lea -unv be contained, one within the other, as in the nafte of a nest of boxes : the 
v?A iu n ctibB ■ the case in a box , the box in a bureau : the bureau m a closet ; the uioset 
* a room ■ the room iu a house ; the bouse m a field, PosBeiaiou of the jmvBl, ao&u at pn^ 
U««n, mav lhai belong to halt a dozen different p^oim at tho same time : and as to n«t+ 
cadent Wsaxstou, the number uf poassble *uccossivc poa^sor* m mamfrstly beyond all limit,' 
Ttib in its Lh&rac orof a circumionw joined with others of a native nature thuc the 
laOI of ponamttion becomafl really valuable, and entitled lo coo side ration, wueiher it be an- 
ci*at or race nt, joint or excia«iv e , But, whntcvor the nature of the evidence, the jury must 
be morally convinced of the guilt of the accused, wlni is not to be condemned ou any artiE- 
Ciul presumption or technical reasoning, however true and Just in tUo xWraqt, ’ f 
And the law is well sUt&d in KasVs Pbas of the Crown, vol. 2* p. bob- 
i* jt may be laid down generally, lhat wbvrem tiic ptdpcrty ui onu oiarii winch hai^bna 
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In accordance wit h the principles considered in this section, of which 
the possession of stolen property is one illustration, h the dictum of 
llolroyd, J. in U. t\ Burdette He says the rule in question 

w 13 not allowed to supply the want of necessary proof, whether direct or 
presumptive, against a defendant, of the crime with which he is charged ; 
hut when such proof has been given, it U a rule to bo applied in consider - 
mg the weight of ths evidence against him, whether direct or presumptive, 
when it is unopposed, unrebutted, or not weakened by contrary evidence, 
which it would be in the defendant’s power to produce, if the fact directly 
or presumptively proved were not true/' 

And the words of Lord Denman in Doe <1 Bridget* t\ Whitehead^) 
are worthy of perusal: 

41 I do not dispute the cases on the game laws which have been cited; 
hut there the defendant is, in the fim instance, shown to have done an act 
which was unlawful unless he was qualified; and then the proof of qualifi¬ 
cation is thrown upon the defendant: Here the plaintiff relies on something 
done or permitted by the lessee, and therefore takes upon himself the bur¬ 
den of proving that fact The proof may be difficult whore the matter In 
peculiarly within the defendants knowledge ; but that does not vary the 
rule of law- And the landlord might have had a covenant inserted in the 
lease, to insure at a particular office, or to produce a policy when called for, 
on pain of forfeiture- If he will make the conditions of hia lease such as 
render the proof of a breach very difficult, the Court cannot assist him/ 1 


<SL 


without his knowledge or consent, is found upon another, it h incumbent 
on that other to prove hew he oame by it; otherwise the presnoption is that be obtain*d it 
feloniously- Ih™, like every other pro* uiup lion, is atrunaihenetl, weak *red or rebutted hr 
coacamjumi circumstance*, too numerous iti the nature of the thing to bo d> utiled. i ( I v ill 
be sufficient to allude Lo some of the most prominent; such ns, the length of which bus 
elapsed boiw^a tiu Iom of the property and tl&toting ii again ; diW in it nrn furnish 
more or less doubt of the identity of it j or as it may hav* changed hand* of tenet in iha 
mean time ; or tin it may tocrease ihe difficulty to the prisoner of accounting bow he came by 
JJ* Jt * 1 1 nature of the property must generally be mingle/ 

fco the probability of the primer * having beau near the spot from whence \he prnpenv 
supposed to be taken nt the time; a* well is hie conduct during the whole tiaUaitm/ 
both .jefore and after the dkoovery arc makenat ingredients in the save* Dilation but the 
bar* circumstance of findingm one's possession prop?rfcy of Urn name kind which another has 
lort, unless that other can from mark* or other dmimstapcea satisfy the court and jury of 
the identity of it, it not in general tuffideut evidence of the goods havir j been fdonioSfiy 
ohtNiufd. 1 hough, where the fact is very recent so as to afford reasonable preturnplioju that 
the property could not have been squired in any other manner, the court arc warranted in 
conauaing it is i he same, unless the primner can prove the contrary. Thus a man being 
found coming out of Another*a barn j anil upon search, com being found unwu him of tlio 
i&me kind with what was ; n tbo barn, is pregnant evidence of guilt. 

14 ho persona employed in earrylug sugar and other artieJcj from ships end wharfs have 
often been convicted,of larceny at the 0. B>, upon evidence that they were detaefr & wiDt 
property of the siune kind upon them, recently upon coming from such plum, although tlio 
in cf the property, ae belonging to such and such persons, could not otherwise he urored- 
iiut this must nt least be understood of articles like those a I love mentioned, the Idend tv of 
which is not capable oj airioE proof from tho nature of them/ 1 
(0 4 B. and Ah 140. 
t-fej A - and E. 571* 








PE OOF OF EXCEPTIONS. 

„ 595.. When a party Beelts to avoid responsibility for an act on 
account of some exceptive circumstance, lie must prove that exceptive 
circumstance. Here the affirmative is clearly on him. As for in- 
etanco in an action against a police officer for arrest and false impri¬ 
sonment, or in any case where the defendant justifies under the autho¬ 
rity of the law, he must prove his authority. So a parly seeking to 
avoid his contract on uio ground that it was obtained from him by 
duress or fraud, mast prove the duress or fraud. 

See Worley’s Digest, N. S. Tit. Ev. case 21.“ 

“ It is sufficient prima facie evidence that a sale is bond fide, and not ficti¬ 
tious, if the vendor admits the sale, though alleging it to be fictitious and 
fraudulent, and the purchaser produces a deed duly registered ; and it is 
not necessary to require the purchaser to file proof of payment. Mohun 
Singh d. Kimhya Lil Jah and others. 2Stli April 1850. S. I). A. Decis. 
tBeng. 159.— Dick.” 

In 1 Moore’s Indian Ap. p- 1, Motee Lai Opvdhiya e>. Juggurnath 
Cturff, There 

.< T j le court of Sudder Dewanny Adawlut having refused to set aside a 
deed of FMhwmeh for compromising an appeal then pending from that Court 
to the King in Council, alleged to have been obtained by fraud and duress : 
held on appeal by the Judicial Committee that the emu* of proving such fraud 
and duress lay upon tho appellant in proceeding upon his petition in the 
Couit below, and their Lordships being satisfied thatTull opportunity for 
such proof had been afforded him, confirmed the judgment of the Sudder 
Court, but, under the circumalances, without costs.” 

Seo lit if under N(train Rae o. Bajai Gfoviml Singh, 2 Moore's In. Ap. 
p. 181. where it was held as follows ■— 

11 A si>f«A«amofi or deed of agreement to compromise conflicting claims 
entered into in the presence of witnesses and solemnly acknowledged in 
Court, by parties who were mutually ignorant of their respective legal tights, 
cannot afterwards be set aside upon plea of ignorance of the real facts, when 
the party seeking to avoid the deed had the means of ascertaining those 
facts within his reach. 

•< Gross fraud and imposition are not to be imputed upon mere suspicion, 
and unless the charge is proved, a party cannot be released from an agree¬ 
ment entered into by their own solemn act.” 

See Morley’e Digest, O. S. Tit. Ev. c. 82. 

*< The onus of showing that a compromise has been fraudulently obtained 
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Ly intimidation and false represent a! ion, is cast upon those who seek to im¬ 


peach the validity of their own deed*—/i/ 1 


§ 59lS. The plain tiff is not bound to negative the defence in the 
first instance. Thus whore the defence to an action on a bond is 
duress, it euSlcta for the plaintiff to prove the bond- It would lead 
to great delay were he to proceed further* and endeavor to prove (ex¬ 
cept by the attesting witnesses as to what took place at the execution, 
t. e* the circumstances of the execution in full) negatively* that there 
was no duress. The defendant may fail in establishing his defence ; 
hia witnesses may break down ; and clearly it would have been time 
wasted for the plaintiff to attack a case which falls from its own weak¬ 
ness. But the plaintiff may generally call evidence in reply, but such 
evidence in reply must ha confined to negative specific facts sworn to 
by the defendant's witnesses, the proof of which lie could not be sup¬ 
posed to anticipate, For a plaintiff is not to be allowed to cut his 
own case in halves, and prove half or a portion in his opening, and 
the remainder by way of reply, if lie thinks the nature of the defence 
requires him to strengthen his hand. He must lay the whole strength 
of his case on which he intends to roly upon before the judge when he 
is in possession of the Court- 

So in the great case of Rowe v. EfenttoiW) where the plaintiffs title 
to a mine was in question, and he chuse to rest hie case upon evidence 
of pmemon, it was held that he could not in reply adduce evidence of 
his title* 


§ 597. In, addition to the substantive evidence which a party ad¬ 
duces, he is entitled to the aid of the comments and arguments of his 
pleader. This latter method of establishing a case is called by the 
Born an lawC" 1 ) prohaiio artificially m opposed to the evidence which is 
termed probath inartificiulti, inartificial proof, W 


(l) 3 M* and It, 139 — 261 * 

(*0 L &. c. 8. 

(n) The folio wing remarks from Archbishop Whatalj'i work on Rhetoric (p. 72) mar b* 
u&r fully studied 

It is s point of ^reat importance to decide in each etso, a.t the ontsotj fn jour own 
mind, and clear]? t » point out to the hearer, as occasion may fierre,oni which side the* /Vc- 
sump, ion Uci, and to which belong* the pfoJMfwttl Burdm of T'or though it 

may often in? expedient to bring forward more proofs than can be fairly jumwiaed of yetr, 
it is iilwaye desirable, when this is the that it should be AftOtoa, and that the strength 
of the cankc should bo estimated aecoriHogly* 

fi According to the moet correct use of the term* a <f Presumption In faTOt efony supposi¬ 
tion, mcttDSj not (as has been sometimes •‘rronornidy imagined) a preponderance of proba¬ 
bility iu its faro r, but, such a pre-oocupation of the ground, as Implies that it must staod 

g oud till some sufficient reason is Adduced against it; ia shi/Tt, tbut the Burdm of pr&°f 
ci on the aids of him who would dispate It. 




***** 



2- Quantity of proof 


% 598* Tins is the second proposed head of the present enquiry* 
Let os consider first what need not be proved, 

1st* Proof need not be offered of that of which the Court is bound 
to take judicial notice : see ante § 444 for it would bo su¬ 
perfluous : and the maxim of the law Is k% non reguiritffl- 
rificurc quod appard curios* The law requires no proof of 
that which is apparent to the Court. 

2nd* No proof is required of that which is admitted by the op¬ 
posite pleadings (see ante § 555.) 

Srd. No proof is required of what tbe opposite pleader may ad¬ 
mit in Court, or before hand by agreement for the purposes 
of the trial* 

4th* Where in the pleadings superfluous matter has been set 
forth, it need not be proved, so that the residue forms a 
legal cause of action or defence* XHUe per inutile non t>i- 


* 4 Thun, it Es a well known principle of the Luw, that every mim (including a prisoner 
brought up for trial) ia to ba presumed innocent till his guilt is established* This does not, of 
cutme, - itftn llmt wo arc to tyke for granted he is innocent ; for if that were the ease, ho 
would bo entitled to immediate libencion : nor does it men a that it is antecedently 
likely than not that he is innocent ; or, that the majority of iho*o brought to trial are so. 
li evident!* means only that the lt burden of proof' lie* with the Accmers ;—that bo is not 
to be called on to prove his innocence, or to bu dealt with a* a criminal till ho boa dono so ; 
but that they arc to bring their charges against him, which if he can rtpclj ho stands acquit¬ 
ted. 

11 Thus again, there ii a 11 preen® ptloa** in favor of the right of any individuals or bodies 
cor pot ate to the property of which they are in aetual possession. This does not mean that 
tht-y are, or ato not, likeli/ to be the rightful owners: but merely, that no man is tu he dis¬ 
turbed in his possessions till fume claim ay&ii.at him shall he evtab 3 tidied* lie is not to be 
called on to prove bis right; but thg claimant, to disprove it; on whom consequently the 

** burden of proof’ lies, 

n A moderate portion of common seme will enable any one to perceive, and to thow, on 
vhich side the Trisumption be.** when once Jus attention ia called to this question : though, 
fur want of attention* it fs often overlooked : and on the detertnination of this question tho 
whole ohxtveter of a discussion will often very much depend. A body of troops may bo per¬ 
fectly adequate to thn defence of & fortress against any attack that may be made on it; and 
jit, if, ignorant of the advantage they possess, they sally forth in tba open field to encounter 
the enfcmy, they may suffer a repulse, At any rate* e ven if strong enough to act on tbe of¬ 
fensive they ought siiil to keep possess ion of thnir fortress. In lik* manner* if you have the 
4i Presumption "on yi>ur side, and cart but refute all the argument* brought against you, 
you have, for tbe present at Ie*st gained a victory : but if you abandon this position, by suf¬ 
fering ibis Presumption to be fuigottvn, which L* in fact h aving out one of t perhaps t your 
strongest arguments, you may appear te be making a feeble attack instead of a triumphant 
defence* 

11 Such an obvious ease as one of those just stated will servo tv illustrate this principle. 
Lot my one imagine a perfectly unflu pported acrnsalion of soma offence to be brought against 
himself; and then, let him imagine himself*-instead of replying {os of courne he would do) 
by n arm pic denial, end n defiance of huacouser to prove the charge,—setting himself to es¬ 
tablish a negative,-—taking urn himself tbe burden of proving his own innocence, by collect- 
ir g all the circumstances indicative of it that he can muster; sad the result would be in many 
caoee that this evidence would fall far short of establishing a certainty, and might even ha vs 
the tfl'cct of raisin g a suspicion against him ; he having in fact kept out of sight the import¬ 
ant circumstance, that these probabilities in one scale, though of no great weight perhaps in 
themielvei, are to bo weighed sgamit ubicluioly u^thiug m tbttthcr teult," 
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tiatur. The essential k not vitiated by the unessential; 
surplusage need not be proved, (?) 

§ 599, Having shown what need not, we now come to show wluifc 
must be proved. 

§ 600. The respective issues are to be proved ; but the proof must 
be confined to the issue ; for tho judge's province is to determine 
secundum allegata et probata, according to what is alleged and wliat 
is proved, that is with reference both to the pleadings and the evidence* 
To admit proof of what is not pleaded and taken issue on, would be to 
encumber the record with evidence of something not altegatum. 

See Reg. JV, of 1816, Sec. X. cL 3—4. and C. 0. S, U. 25th March 
1853. See Morley's Digest, N. S, Tit. Or. Law, c, 13L 

*< Warrants in execution of former convictions are not to bo brought for* 
ward a& evidence for the prosecution ; but, after conviction, due weight is 
to be given to them in awarding punishment. Case of Httr PaUil Bin 6 'hind 
PattU. 27th July 1846, S. F. A. Rep. 255.— Hutt k Grant.” 

§ 601. So in an action for assault, when the defence is " not guilty," 
the defendant will not be allowed to show that the plaintiff cornmit- 
tefi^Bie first assault, which in law would justify the defendant's con* 
duct ; for his plea of not guilty, only puts in issue the fact of assault¬ 
ing ; and if he were to give evidence of the plaintiff having struck 
first, he would thereby bo giving evidence of something 11 non alfcga- 
ittm had he relied on this defence, he should have pleaded the facts ; 
i, e. # though it is true that be struck the defendant, yet ho struck in 
his own defence, having been first assaulted—or aa it is called, son 
tmault demesne* The like law ia of the case where the defendant 
justifies the battery in defence of hia possesion—using no more force 
than was necessary to oust the plaintiff, or " molliter manm irnposuti," 
as the plea is termed. 


§60$. It follows from this rule, that evidence of collateral facts h 
generally speaking not to be received. As for instance, in an action for 
not supplying the plaintiff with good beer, the defendant could not 
show that he bad supplied other parties with good beer* 


(o) The pructica of the Uompary'a Courts, whereby the Judge tises the issues, will afford 
ir ur h ufrintance tu the pleader: hut a judge mag tix uu immaterial i&suu Tho pleadwr 
should ©by et to thu, Sec 8* Pn coediug ltules, 1st July 1 &j 5. TitSu lit be-ring &n the merit* 
rule Uh See Moray’s Digtm, N. S, Tit. Kv, c. 14 
“ the Conn Es tif- record the point* to bo ettabltihed respect!*dy by the parlies; oad 
having dune thus, ii is for the parties to produce the evidence in suppeutor refuUtioit of 
iut.h points ; hut no party can l© tltowed to plead as uu excuse fit neglecting to tile eviden- ©, 
that the Court did ;.yt ►pecilkally call for it. Coiotlie anU others v. BsmuU and ushers* 
‘tiiii riu. l^ib r. D. A. JDccia. bong, 13.—Hawkins, 
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| <303. Evidence of the character of a party \s generally not receiva¬ 
ble, except when it is put directly in issue, aa in uu action for defama¬ 
tion or on atrial for any crime ; and the character of the prosecutor may 
become a material question in a criminal trial ; as for instance the 
character of the prosecutrix for chastity, or the reverse, on a charge of 
rape. It is true that a prostitute may bo raped, but the probability 
of the charge ought to be very much weakened by showing that she 
had formerly been connected with the prisoner, with other men, or 
bad walked the streets and the like. See hobut $ 

*< The prosecutrix having denied on cross.examination that she was ac¬ 
quainted, or had had connection with several men named, and shown to her 
at the time she was questioned, the counsel for the defence proposed to call 
these persona to contradict her. Their evidence was objected to as inad¬ 
missible, and Hodp&on** cas*\ was cited. Coleridge, 3 n after consulting 
Erslune, J., said that neither he nor that learned judge had any doubt on 
the question* It is not immaterial to the question whether the prosecutrix 
has had this connection against her consent to show that she has permitted 
other men to have connection with her, which on her cross-examination she 
has denied. The witnesses were accordingly examined, and the prisoner 
was acquitted/ 1 $>’. 

Where evidence of character is admissible, it must be of a general 
nature, so as to show what reputation the person boro among his 
neighbours. In civil cases, character is of importance only where it 
affects the amount of damages, as in actions for libel, where the ex¬ 
cellence or the contrary of the plain tiffs character previous to the 
defamation is matter for consideration, in determining the amount of 
injury the plaintiff has received and the consequent compensation to 
which he is entitled. But in actions on contract it clearly matters 
not whether the plaint iff has suffered damage from a good man or one 
of indifferent character : the question is the amount of loss which the 
breach of the contract has occasioned. Nor can the plaintiff* a charac¬ 
ter in such a question affect the decision any more than that of the 
defendant. But in criminal cases, the prisoner is always permitted 
out of motives of humanity to call witnesses to his character. The 
prosecutor* may not call witnesses to show the prisoner's bad character 
in the first instance, but he may do so in reply, when the prisoner on 
his defence calls witnesses to character whom it is important to the pro¬ 
secutor to rebut. It may be remarked here, that where the facts aro 
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clearly brought homo to the prisoner, his character can have no weight 
in determining on his guilt or innocence of the particular charge un¬ 
der investigation, Whore the facts remain in doubt, evidence oi cha¬ 
racter may give the measuring cast in the prisoner's favor. Though evi¬ 
dence of character will not, except in euch cases, have any influence 
on the question guilty or not guilty, it is always worthy of considera¬ 
tion when the amount of punishment or sentence is before the Court, 
Bee Taylor, § 858, 

_ “ The enquiry, too, must be confined, except where the intention forms a 
material ingredient in the offence, to the general character of the prisoner, 
and must not condescend to particular facts j for although the common re¬ 
putation, in which a person is held in society, may be undeserved* and the 
evidence in support of it must* from its very nature, he indefinite, some in¬ 
ference, varying in degree according to circumstances, may still fairly he 
drawn from it; since it is not probable that a man, who has uniformly sus¬ 
tained a character for honesty or humanity, will forfeit that character by the 
commission of a dishonest or a cruel act. But the mere proof of isolated 
facts can afford no sudi presumption, 1 None ore all evil/ and the most 
consummate villain may be able to prove, that on some occasions he has 
acted with humanity, fairness, or honor In all eases, too, when evidence 
la admitted touching the general character of the party, it ought manifestly 
to hear reference to the nature of the charge against him; as, for instance, 
if he be accused of theft, that he has been reputed an honest mm *—if of 
treason, a loyal one. Subject to these observations, evidence of the defend¬ 
ant's general good character is admissible in all prosecutions, whether for 
felony or lmst|emeaTlO^^ ,, 


§ 004. Evidence of character is receivable to impeach or support 
the veracity of witnesses : for it is never immaterial to the judge to 
have the real character of the witnesses, on whose story he ia to found 
his judgment, us fully before him as possible* 

§ 605* But when a collateral fact is material to the proof of any 
issue, us when the factum probandmi is not susceptible of direct proof 
(sec ante § 105) evidence of the collateral fact is necessarily ad¬ 
missible, Whether such a fact is material, or is so completely colla¬ 
teral as to be entirely beside the issue, is a question which it is the 
province of the judge to decide; and this is often a question of great 
nicety* Where a pleader oilers in evidence a fact which is apparent¬ 
ly collateral, it is frequently admitted, on his pledge or undertaking 
that he will subsequently show its relevancy. Because the judge does 

not know the details of proof by which the pleader seeks to establish 

a { 
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his case j whereas the skilful pleader proceeds on some predetermined 
plan of action ; and thus it may happen that the bearing of a fact 
may not strike the judge at the moment obite in troduction, notwith¬ 
standing relevancy may become afterwards apparent, in connexion 
with facts subsequently proved. Hence credit is given to the pleader ; 
but he must bo cautious not to abuse his trust, and if he fails to re¬ 
deem his pledge, the evidence already received, I conceive, ought to be 
struck out of the record ; at any rate it should not be allowed any in¬ 
fluence when the judge ia considering the weight of evidence. 


§ G06. In criminal cases it is still more stringently the rule to ex¬ 
clude evidence of other circumstances than that which is the imme¬ 
diate subject ed enquiry : as for instance of other thefts, &c. It is 
frcquently*the practice or a policeman to blurt out that the prisoner 
is “ an old offender/* which should never be permitted, until after 
the question of guilt has been established. It is evidence of charac¬ 
ter, in point of fact, and of other distinct offences. It may be of im¬ 
portance when determining the sentence. 

§ 607. But in crimes, the essence of which consists in guilty know¬ 
ledge, as when a man ia charged with having uttered false coin, the 
question whether he did bo with a guilty knowledge of the character 
of the coin is material, and the proof of other utterings by him about 
the same time, or his possession of other base coins at the time of his 
arrest, will be admissible to prove his guilty knowledge. Suppose a 
man is arrested in a public bazaar ou a charge of having paid for ar¬ 
ticles purchased at a particular shop with counterfeit coin, proof might 
be brought that he had done the same at other shops in the vicinity, 
and the fact that other counterfeit coins were found upon him at 
the time of his arrest would also be cogent evidence against him.. 
The law ia the same with regard to uttering ferged notes and other 
instruments. In While# 9 * case/s) Heath, J. thus lays down the 
Jaw: 


■* The charge ia this case puts in proof the knowledge of the prisoner ; 
and as that knowledge cannot be collected from the circumstances of the 
transaction itself, it must necessarily be collected from other facts and cir- 
cumstancca. 1 ' 

So also ou a charge of receiving stolen goods, where the gist is the 
knowing them to bo stolen, proof of other articles found in the possea- 


fo) 2 Leach a. c. m • 
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eioti of the prisoner is receivable to bring home the guilty knowledge. 
So in Dunn's ca se,to 

u Where upon an indictment for receiving, it appeared that the articles 
had been stolon, and had come into the possession of the prisoner at seve¬ 
ral distinct times ; the judge, after compelling the prosecutor to elect upon 
which act of receiving he would proceed, told the jury, that they might 
take into their consideration the circumstance of the prisoner having the va¬ 
rious articles of stolen property in her possession, and pledging, or o titer- 
wise disposing of them at various times, as an ingredient in coming to a 
determination, whether when she received the articles, for which the pro¬ 
secutor elected to proceed, she know them to have been stolen*” 

§ 608* So whore the gist of the ©rim© is the intent with which the 
act was done, evidence of other acts tending to prove the intent is ad¬ 
missible, So in Cokes caeeW where the prisoner was charged with 
maliciously shooting at A, evidence was received of th© prisoner hav¬ 
ing shot at the prosecutor a quarter of an hour before the shooting 
with which he stood charged* So on the trial of Campbell for mur¬ 
der, before the Madras Supremo Court, at the third Sessions of the year 
1850, evidence was received of his having shot at other fishermen on 
the river from his house on previous occasions. So on a charge of 
sanding a threatening letter, other letters of a similar character sent 
by th© prisoner are admissible* So on an action for libel, other libels 
may be proved to show the animus of the defendant* On the samo 
principle former menaces, old grudges, &u may be proved against tho 
prisoner on a charge of murder* 

| 609. It is sufficient if the substance of the issue he proved ; that 
is to aay, the real substantial question raised between the parties* 
Thus in an action against a gaoler, police officer, &c, for permitting 
voluntarily the escape of a person in his custody, it is sufficient to 
show a negligent escape. So In a suit for an account, it is sufficient to 
prove the liability of the defendant to account to the plaintiff, as for 
instance, his receipt of funds as trustee, or agent, without going into 
the items of account* A decree for the account follows as a matter 
of course. And the items will then have to bo proved in order to 
strike the balance* See Maepkereon’s Procedure, p* 232, 

ct It Is not necessary for tho plainLifF, however strong his case may be, to 


(r) 1 Mm. C, a 150, 
(a) Russ* and Jty, 




SUBSTANCE OT THE ISSUE, ^ 

allege or to establish more than what is requisite to entitle him to the de¬ 
cree which he ^eeks, 

* l Th mb when the suW is for an account* and the account is of a kind which 
must be referred to some Officer for special investigation, all the evidence 
that need be adduced at the hearing is that which proves tlio defendant to 
be a party liable to account to the plaintiff; and then the decree to account 
follows of course/* 

§ 610, So if a defendant pleads two mattery each of which, is a 
complete defence,^* Buch as denial of the fact, justification, excuse. Sc c, 
it will be sufficient for him to prove only one or more of such issues- 
If for instance in an action of trespass by A. against B* the picas are 
first a right of entry in B., and secondly entry by leave and license 
of A* ? proof of either issue will be sufficient* 

§611. But to return to proving the substance of a particular issue; 
in criminal trials a man charged with burglary,^' 1 may be convicted 
of theft, if the proof of burglary fails* So a man charged with mur¬ 
der may be convicted of manslaughter : so again on a charge of theft* 
it is sufficient to prove the theft of any one or more out of the en¬ 
tire articles stolen ; for mne majus mntinet in se minus, the greater 
ever contains the less. So an mdictment for poisoning by arsenic, 


supported by proof of administering any poison of an irritative cha¬ 
racter. operating to the destruction of life in the same way as arsenic* 
Thus proof of corrosive sublimate would sustain euch an indictment, 
though proof oflaadanum would not» So where it is charged that 
death was caused by a knife, proof of death by any cutting instrument 
will suffice, but death by a club would not- And eo when death is 
charged to have been caused by a blow from a stick, proof of a blow 
from a stone will support the indictment M) So on an indictment for 
forgery, uttering, or obtaining goods by false pretences, it is not now^) 
necessary to prove an intent to defraud the prosecutor or any particu¬ 
lar person, but proof of an intent to defraud generally is sufficient* 


</) Observe Uib 1* an instance of proving only me of eo versa lanes, not of proving a 
portion only of one issne. 

Breaking Into a dwelling house and larceny therein, between the hours of 9 p 4 w, And 
G jt, Mi 6eu Act XXXI, of JSSSj See. XI* 

(«?) On the charge of Baubeny for murder before the Supremo Court, the indictment laid 
the poboning by laudanum ; and the Grand Jury is understood to have ifrrowa oui the 
hill fur want of proof of that specific poisou having been ad ministered. It is conceived that 
symptoms attributable to the presence of any prison "-cting on the body in the sumo way as 
laudanum, would have warranted the finding a true bill* 

(#) Now by Act XVI. of 1852, (applicable to II- M/s Courts only). See, IV, provides 
that tlio means by which the injury in fitted need UOt be specified ia m mdictuient for 
murder or manslaughter* 

(y) Bee Ibid, See* Ylllt 
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% 612. Yet if the substance of the issue l>e not proved, it will be fil¬ 
ial to the party on whom the proof of the issue lies, for there will be a 
material variance between the allegata ct probata the pleadings and 
the proof, and judgment is always to be given according to both* 



Thus Maepherson writes of the Procedure of the Mofussil Courts iu 
this respect, page 233, 


4t It is not only necessary that the substance of the case set up by a party 
should be proved * it must bo essentially the same case, and not a different 
case ; for the Court will not allow a man to he taken by surprise by a case 
proved on the other side, which, though plausible in itself, is substantially 
different from that which was sot up iu the pleadings. 

** There must be a direct and real conformity, though not perhaps a mi¬ 
nute literal conformity, between the proofs and the pleadings ; parties who 
come for the execution of agreements must state them as they ought to be 
stated, and not sat up titles which, when the cause comes to a hearing, they 
cannot snppot t. 

** Thus a party should not set up a general title, such as inheritance, and 
then seek to recover under a particular deed merely. 

** Where the plaintiff sues on a special ground, such as an oonomuiteeputr, 
or deed granting power to adopt, the judge should confine himself to the 
investigation of that point only ; and, on its not being established, he should 
simply dismiss the suit* He should not decree any portion of the property 
in shit, on a ground totally different from that on which the claim was pre¬ 
ferred,—‘that is to eay, upon the general right of inheritance, when the olaim 
was founded on right to adopt, which was rejected as invalid. 

“ A party cannot be allowed to prove facts inconsistent with his case a a 
stated in the pleadings. It must he decided with reference to the allega¬ 
tions upon which he has himself rested it; and when his averments have 
been of an original and exclusive right and unbroken possession on his part, 
no presumptions of his having acquired the property by purchase or in any 
other manner can avail him. 

** In cases where the burden of proof rests manifestly upon the plaintiff, 
if the plaintiff do not establish the special grounds on which he comes into 
Court, there is no necessity to investigate the grounds upon which the de¬ 
fence rests. 

u When a man advances one set of claims and establishes another, judges 
are very often tempted to take irregular courses for the purpose of saving 
further litigation. But it is reasonable and just that the right of parties li¬ 
tigating should be decided secundum allegata et probata : and attempts to 
reach the supposed equity of each case by departing from the rules which 
have been established for the purpose of maintaining and administering jus- 


«*sr*> 



tice, generally lead in the particular cases to results, which were never con¬ 
templated, and introduce disorder, uncertainty and confusion into the gene¬ 
ral practice of the Courts. 1 ' 


§ 613, Hence wo may lay it down as a genera! rule that a party 
shall not recover upon one title by his pleadings and another by his 
proof- The same law prevails as to defence. 

So where a party sues another upon a contract, the contract, when 
proved, must correspond with the effect of the contract as alleged in 
the pleadings. For example, in an action on a breach of warranty of 
a horse, alleged by the plaintiff to have been, u warranted sound/ 1 
proof that the warranty was, except as to a kick on the log, would not 
support the plaint, (See ante § 593). 

lienee a material alteration in an instrument when produced com 
& tit u tea such a variance from the allegation of the contract, that tho 
party cannot recover. The law seeks to repress all such fraudulent 
acts ; and in the note to the great ease of Master v. Miller^ tho whole 
of the authorities will be found collected* The plttettutn of Master 
i\ Miller is as follows 

« An unauthorized alteration of the date of a hill of exchange, after ac¬ 
ceptance, whereby the payment would be accelerated, even though made by 
a stranger, avoids the instrument ; and no action cart be afterwards brought 
upon it, even by an innocent holder for a valuable consideration.” 

Alterations in the date, sum, or time of payment, or the insertion of 
words authorizing transfer, or ox press in g the value to be received on 
some particular account, or an unwarranted place for payment, and 
the like, arc material variances. The of accounting for the vari¬ 
ance, for instance, showing its bond fids character and the consent of 
all parties to the alteration, lies upon the party producing the instru¬ 
ment. f( A party who has the custody of &n instrument made for hia 
benefit is bound to preserve it in its original state/*(<*> say S tho judg¬ 
ment in Davidson v. Cooper . €t If he omits to do so, and thus destroys 
hia remedy ho cannot complain ; an alteration cannot be made in the 
instrument except through fraud or laches on his part/ 1 With these 
principles the case of Shail Gopaul J ZrieAan Doss v. Nabob Khvtbui 
Mnlk Subja AH Khan Bahadur^) seems singularly inconsistent. Tho 
taae is indifferently reported: but tho Civil Court had found that tho 

(z) 1 Smith'* L, C, p. 459, 

(а) 13 M.atid W. 350. 

(б) Reported p- 43 vf Madras Sudd. Rep* for ifee year 1855. 
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Ksrarnamoh on which the plaintiff sued had been altered in a mate- 
mi particular, and therefore nonsuited the plaintiff On appeal, the 
alteration was pointed out, and the Sadder Adawlut's judgment admits 
f< that there are apparently more alterations in tho deed than ono ” 
The facts were shortly these* The Nabob was a creditor of a Benares 
banking-house which had a branch at Mosul ipatam, He was about to 
sue the agent of the Kotee in the Masulipatam Court; whereupon the 
agent agreed to execute a Rasseeuamab, providing for the liquidation of 
the claim by certain specified instalments. The plaintiff thereupon pre¬ 
vailed upon the Nabob (apparently without any consideration) and the 
agent, to allow the plaintiff, who was also a creditor of the Kotce, to 
include his claim in the Kazeenamak, The Nabob thereupon gave the 
plaintiff a Kurarnamah, whereby ho agreed to pay the plaintiff pro¬ 
portionally out of every instalment he should receive from the agent 
at Masulipatam, Before any instalment was paid the bank failed. 
The Nabob at great expense sued tho principals at Benares, and 
after long litigation and appeals to the Calcutta Sadder, was declared 
entitled to a dividend. The plaintiff then sued the Nabob to recover 
his proportion of the dividend. The Karariiatnah was the founda¬ 
tion of the action* The Nabob maintained that he was only liable to 
pay the plaintiff in event of receiving instalments from the agent at 
Maaulipatam, That he had been put to great experts© in pursuing 
his remedy at Benares ; and that the plaintiff had borne no share in 
the expenses of that litigation. When the Karaniamah was produced, 
it appeared that an alteration had been made in it, and the terms 
« or owner ” inserted after the word agent. Thereupon the plaintiff' 
was nonsuited* It was strongly contended on the argument in ap¬ 
peal, that this was a material alteration, made while the Kurar was in 
the plaintiff's possession : that it sought to make the Nabob liable 
upon a totally different contingency than that stipulated by the Na¬ 
bob ;M that as there was no consideration for the Nabob giving the 
Kararnamab, it was unreasonable that ho should be made liable under 
circumstances which he had never contemplated ; and that to allow a 
party to recover on a forgery was holding out a premium for that 
crime to the community at large. The Court threw out that there 


tc) ItvrHI be observed thatthe printed judgment inkeonitniM tho argument on thh 
point. It wtis net contended that the 41 alto ration was introduced with a *iew jf mOtag 
cjmer* w principal* of Ike Kotec mpoutihle aod m>t merelyItheir agent; hut that 
the ■Iteration vith a view of making Uife defendant Hablo on an event not provided for 
by the original term# of the bond. 
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was an equity 


but it was answered, that a forgery could* no more be 
made the foundation of a suit in equity than of an action at law* 
With all deference to the Court, it is submitted that this judgment is 
not sustainable* It may be, that had the plaintiff framed his suit dif¬ 
ferently ; bad he insisted Unit as the Nabob had in part recovered, in 
the shape of dividend, a larger sum than he would, but for plaintiff's 
claim being included in the Raaeenamah, I am not prepared to say 
that he might not hare had an equitable claim to a proportionate 
share, upon payment of his due quota of the costs incurred in the re¬ 
covery of the dividend. But when he founded his claim upon his 
Kararnamaii, and was proved to have forged and altered it, to support 
the case he made, the principles in the text and authorities, and in¬ 
deed the plain souse of the matter, seem conclusive against his being 
permitted to recover upon the altered instrument* 

Wherever a contract contains an exception qualifying the promise, 
or rendering its fulfilment conditional, instead of absolute ; that excep¬ 
tion must be alleged in the pleadings fsee ante §593) and it must 
be shown not to affect the plaintiff's case ; for if it bo not alleged, the 
instrument when produced will establish a fatal variance between the 
allegata and probata . 

So a right to enter on a man's land to take minerals, is not support- 
ed by proof of such aright, subject to the payment of a compensation : 
for this is a different right* But the proof of a larger right will al¬ 


ways sustain an allegation of a less 


right 


for “ Qmne majm, Sf cJ 


• 'V M , 

Thus m allegation of a right of ferry from A* to B., Is supported by 
proof of a rignt of ferry from A* to B* and back again. 


g fill* These remarks apply to actions founded upon contract* 
"Where the action is founded upon a tort (or wrong) it is no variance 
to prove only a part of the wrong alleged. Thus in an action of 
eland or, where it is alleged that the libel prefers various charges, 
proof of the libel containing any one of these charges will suffice. 

| 615* Whoro a pleading contains an allegation of time , it must bo 
proved, whenever it is material ormatter of description ; as for instance 
on a charge of burglary, where it is of the essence of the crime that 
the offence should have been committed between the hours of 6 r. m. 
and 6 a. m* (sea ante § 611 notefc) )* So an allegation of a promissory 
note bearing date on the 1st January 1S3G, is not supported by the 
proof of a promissory not© bearing date 1st July 1856. Thus the date 
of the execution of an instrument, or tko date of a contract, is material 
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a Mofuaaii Court, 'whenever it is sought to affix: t it by the Regula¬ 
tion of Limitations.^ See Regulation XL of X80&, Section XVIII. 


£616. Rut when the time fa immaterial, it need not be proved 
N a» laid. Thus in trespass, the proof of a trespass committed on any 
day before the filing of the plaint will suffice. Thus in criminal cases, 
proof of a theft on another day than that stated in the indictment is 
sufficient, Rut it is advisable nevertheless for the careful pleader to 
state his facts as nearly true as possible. 


§ 617, So also with respect to allegations of place : when the place 
is used as matter of description, it must be proved as laid. Thus an 
allegation oflaroeny in a dwelling-ftou8$ } fa not supported by proof of 
larceny in *. "’•chouse, shop, or building in which nobody lives. 
AYhere place must bo proved in order to give the Court jurisdiction, 
a variance is fatal. Thus in a trial before the Supremo Court for an 
assault, if it turned out that the assault was committed on the high 
seas, the indictment could not bo supported, unless it wore alleged to 
be within the admiralty jurisdiction. So in the Mofussil Courts, 
place is frequently material in order to raise the jurisdiction. See 
Regulation II. of 1802, Sections V, XXL And so where an offence 
ia local, as a contempt in open Court, it is not supported by proof 
of a contempt of a judicial officer not in Court,(*> 

§ 618, An allegation of value fulls under the same ride. On a trial 
for theft, it is not material to provo the value of the article as laid ; 
though the article must be proved to be of some value, as there can¬ 
not be larceny of things of no value. But in some cases value be¬ 
comes material, as for instance on a charge of steuling in a dwelling 
house above the value of 50 Rupees. V) 


§ 619. It is a general rule that all matter of description must be 
proved as laid. If a man be charged with stealing forms pots, he can¬ 
not be convicted in proof of having stolen silver pots. If the matter 
be described with greater particularity than necessary, it must bo 


(rfj The great particularity of Courts Martial m this respect h worthy of ebserTalion. It ii 
correct enough to lay letters, &c. with the true date j hut the Ctmrt ought to he instructed by 
the J udge Adrocato that the exart eorre»j>tmdenc0 of proof in thin reapect is icldom material, 
or the member a are opt to become embarrassed with scruple* which have no legal warrant 

(e) Sec Emulation XIIf. of JS32 t Section VII. I was concerned in an appeal in the 
■u. dot Court, on mlseeilaneouj petition, in a case wherein a judge had lined an officer of 
Court id Eu pees for contempt of Court. Jl appeared that tho alleged offence was commit led 
more than a aide from thu Court, and the fine woa remitted. Doing on M, I\ the ca<c it 
not reported. 

(f) A a to those point* of time and Table, see Act XTI* vi 1852, Section XXL (appiicabte 
to Supremo Court* oaijr), 

Pi 





§ 620. So the description of the person is some times material; as 
oa a charge of larceny or embezzlement by a servant. Here, it is no- 
eeasary to charge that the prisoner was a servant, for that is the gist 
of the offence ; and proof that he was not, would be a fatal variance : 
though ho might still he convicted on such an indictment of simple 
larceny ; for omne wajus, §e. So of a charge of stealing a letter by 
a person employed in a post office.tel And it is prudent, if notncces- 
B»ry, to describe the person in the terms used by an Act.W 


H£ Quality of Proof. 


§ 621. The fundamental rula, as already noticed, (seo ante g .39) 
to which all others are subservient, and of which the apparent excep¬ 
tions are but so many actual illustrations, is that the best evidence 
which the cose admits of shall always be produced. 

§ 622. This rule does not require the production of the greatest 
possible quantity of evidence ; as for instance a repetition of proof of 
the same fact by various witnesses; for in law, the testimony of one 
witness, if thoroughly credible, is equivalent to that of a liundree ; and 
in almost all matters, the proof of a fact may be established by a sin¬ 
gle witness,W except in charges of treason or perjury. Therefore, 
although there may be two or more attesting witnesses to a docu¬ 
ment, this rule docs not require that all must be called- It will be 
satisfied by the production of one, or where none are procurable, by 
the proof of the document aliunde. But it is framed to prevent the 
introduction of any evidence which raises the supposition that t hem 


Sen Act XVII. of 1837, Section XXXIII—VI. Act XVII- of 1654, Section LI, 

L ( /,) On Awe two .abject* that evidence should be confined to the h«Mb nnd thatitis.ut- 
ficiert to prove the sutatWo of the issue, the student ehouLUitsdltwcoe a Criminal Ewdeus*, 
pages 61—114. 

(,•) see Act II. of 1855, Section XXVIII 
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BEST EVIDENCE MUST BE FEODUCF/P. 


i8 fe/fer evidence boh in d, in the possession, or tinder the control of 
the party, by which ho might prove the aorae fact. Thus, depositions 
only become evidence when the deponent himself cannot be produc¬ 
ed : became if he were produced, his mpd vom examination in open 
Court, on oath, and subject to cross-examination, coupled with the op¬ 
portunity afforded the judge of observing his demeanor, offers 
better means of testing and searching the veracity and credibility of 
his etory, than the perusal, however astute and critical, of that story 
from a mere written record of it. Thus a written document affords 
the best evidence of its own contents, and the contents must bo taken 
from the paper, which will speak for itself, not from a copy, or the 
treacherous memory of man speaking for it. So in Strother v. Barrjfi) 
Best, 0* J. said : 

u I seldom pass a day in a *M#f Prim court without wishing that there 
had been some written statement, evidentiary of the matters in dispute. 
More actions have arisen perhaps from want of attention and observation 
at the time of a transaction, from the imperfection of human memory, and 
from witnesses being too ignorant, too much under the influence of preju¬ 
dice, to give a true account of it, than from any other cause. There is 
often a great difficulty in getting at the truth by mean? of parol testimony, 
0„ur ancestors were wise iu making it a rule that in all cases the best evi¬ 
dence that could be had should bo produced; and great writers on the law 
of evidence say, if the best evidence bo kept back, it raises a suspicion that 
if produced it would falsify the secondary evidence on which the party has 
rested his case* The first case these writers refer to as being governed by 
this rule is, that where there is a contract in writing no parol testimony can 
be received of its contents, unless the instrument be proved to have been 
lost. It is assumed the case before us is not within this rule, and that the 
did not give parol evidence of the contents of the lease of the pro- 
>r the injury for which this action was brought This will be found 
mis lake; for the declaration states that the Plaintiffs had let these 
ea to certain tenants, and that the conduct of the Defendants ia in- 
s to the reversion which the Plain tiffs have in them. This statement 
be proved ; and is not the lease, which states all the circumstances of 
the tenancy, the best evidence of them ?** 


So in Morley’s DIgeat, Tit- Ev. case 153. 

“'Where a party claimed certain property under a Hihch nameh^ and did 
not produce the deed, alleging that it was lost, and giving various frivolous 
reasons for such loss, he was nonsuited, with all costs against him. Zamkn* 



(A) 0 IS in (f* p. 101. 





WRITTEN C0NTTUCT3, 

of C&yvatenagar y, ■ —— < Case 12 of I SI 5* 1 Mad, Dec* l S3.—Scott, 
Greenway k Ogilvie.'* 

Thus whore a contract has been reduced to writing, the instrument 
is regarded m the record of the final intention and agreement of the 
contracting parties, and the terms of their contract shall be taken 
from the record which they have themselves appointed, not from parol 
testimony of what the parties said or intended. 

See Sterkic, p* 651, 

u To admit oral evidence as a substitute for instruments, to which, by 
reason of their superior authority and permanent qualities, trn exclusive 
authority is given Tby the parties, would be to substitute the inferior for the 
superior degree of evidence; conjecture for fact, and presumption for the 
highest degree of legal authority ; loose recollection* and uncertainty of 
memory, for the most sure and faithful memorials which human ingenuity 
can devise, or the law adopt—to introduce a dangerous laxity and uncer- 
- tainty as to all titles to property, which, instead of depending on certain 
fixed and unalterable memorials, would thus be made to depend upon the 
frail memories of witnesses, and he perpetually liable to be impeached by 
fra udulent and co it upt pr a c t ices * 1 * 

Thus, where a bond is in its terms absolute, parol evidence cannot be 
admitted to show that it was intended to be conditional, or to operate 
merely us an indemnity* Analogous to this, is the case of Syed llanml 
t\ Kerukome and Atkinson before the Supreme Court. There the plain¬ 
tiff tiled his bill to compel the defendant to curry out the trusts of a 
creditor’s deed, of which the defendants were trustees. The defendant 
Kurakooae, who had refused, after accepting the trust, to proceed fur¬ 
ther iuit, replied that there were certain conditions understood between 
himself and the pluintiff of a preliminary nature, which had not been 
carried out, and that he therefore declined to act upon the trust. Eat 
the trust deed itself contained no such terms, and it was held that the 
defendant could not give parol evidence of their existence. 

§ 623* But this rule touching the best evidoncehas beenmuch misun¬ 
derstood, and it must always be so, until a clour philosophical judgment 
and practical experience shall have settled tefrat is the best evidence* It 
vms from a mistaken notion on this point, on over anxiety to exclude evi¬ 
dence open to the faintest suspicion, that the English law so long refused 
to listen to the parties themselves ; to witnesses pecuniarily interested ; 
to witnesses convicted of crime, and the like; and threw many teck- 
^ * meal difficulties in the way of proving documents, where the attesting 
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esses, or deponents, were not procurable* It is to this that we 
must attribute the exclusion of various classes of witnesses by the laws 
of other nations. W Thus by the constitutions of the Greek Emperor, 
Pagans were excluded from giving evidence altogether ; Jews from 
bearing testimony against Christians; thus in the West Indies the 
evidence of a slave was not receivable against a free man; thus the 
evidence of a Hindu was not receivable against Mnkomedan ; thus both 
the Mahomcdan and Hindu law's exclude the testimony of woman ; 
thus the Roman and Mediaoval Civil law regarded tbo testimony of wo¬ 
man with considerable jealousy ; and drew fanciful distinctions, such 
as the rule that greater credit was due to a virgin than a widow* 

| G£4. ^Neither docs the rule exclude secondary proof of an original 
instrument by verbal testimony rather than by a copy, 1*0 For there 
are no degrees of secondary evidence* 

§ 625* But it requires that the evidence should come from the pro¬ 
per sources; henco it requires documents to be produced from their 
natural place of custody; hence it excludes evidence which clearly 
shows that there is better behind ; as hearsay, while that which tho 
witness has heard may be told iu Court by tho person from whom he 
heard it 


§ 626* The observations of Best aro so clear and cogent that they 
must be quoted here : 

44 Confining our attention therefore to evidence in eatsscl —it was said by 
a most eminent judge la a most important case, that 1 the judges and sagea 
of the law have laid it down that there is but one general rule of evidence, 
the be&i that the nature of the case will admit*' And Lord ChieF Baron Oil- 
herb to whom principally we are indebted for reducing our law of evidence 
into a system, sayi, 1 The first and most signal rule in relation to evidence 
is this, that a man must have the utmost evidence the nature of the fact is 
capable of* 1 * The true meaning of the rule of law, that requires tho great¬ 
est evidence that the nature of the thing is capable of, is this ; That no 
such evidence shall be brought, which ex naturd rei supposes still a greater 
evidence behind in the party's own possession and power,* And in another 
old work of authority ; * It seems in regard to evidence to be an incontesta¬ 
ble rule, that the party who is to prove any fact must do it by the highest 
evidence the nature of the thing is capable ofV and similar language is to 
be found in most of oui modern books* The important rule in question has. 


(f) See Best, f 63-4, 

(m) Sse Doe <?, Gilbert v , JiQitj ante J 573* 









however, been very generally misunderstood: partly /ram the ambiguous 
nature of the language in which it u enunciated, and partly from its being 
commonly accompanied by m illustration which has been confounded with 
the rule itself k 4 If/ nay the books,* a in an offers a copy of a deed or will 
when he ought to produce the original, this carries a presumption with it 
that there is something in the deed or will that makes against tire parly, or 
else he would have produced it, and therefore the proof of a copy in this 
case is not evidence," This ts undoubtedly true, but it is a great mistake 
to suppose U the full extent of the rule. Sometimes, again, it has been 
misunderstood as implying that the law requires in every case the most con¬ 
vincing or credible evidence which could he produced under the cireumaian- 
ees. But all the authorities agree that this is not its meaning ; as further 
appears from the maxims, that 1 there are no degrees of parol evidence/ 
and £ there are no degrees of secondary evidenced Suppose an indictment 
for an assault i or, to make the case stronger, for wounding with intent to 
murder, (an offence still capital) : the injured party, though present in court, 
is not called aa a witness, and it is proposed to prove the charge by the evi¬ 
dence of a person who witnessed the transaction at the distance of a mile, 
or even through a telescope ; this evidence would be admmibU, because it 
is connected with the act—-the senses of the witness having been brought 
to bear upon it ;—and the not producing, what would probably be more sa- 
t is factory, the evidence of the party injured, vs mere matter of observation 
to be addressed to the jury. Again, by 1 secondary evidence 1 is meant de¬ 
rivative evidence of the contents of a written document; and it is a principle 
that such is not receivable unless the absence of the ( primary evidence/ the 
document: itself, is satisfactorily accounted for. But when this has been 
done, any form of secondary evidence is receivable ; thus, the paToI evi¬ 
dence of a witness ia admissible though there is a copy of the document, 
and the probability that it would bo more trustworthy than his memory is 
only m&Uer of observation/' 

§ 627, btarkio thus lays down the broad rule with respect to writ¬ 
ten instruments/**) 

4 ' Wherever written Instruments are appointed, either by the requirement 
of law or by the compact of parties, to be the repositories and memorials of 
truth, any other evidence is excluded from being used, either as a substL 
tuts for such instruments or to contradict or alter them/ 1 

Ho shows that parol evidence may be o feted with relation to written 
instruments in one or other of these throe aspects* 

1st, In apposition to written evidence- 


(«) 







3rd. 
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In aid of written evidence. 

Aa independent evidence of a fact of which there may ex¬ 
ist written evidence. 

Wq must now consider each of these three heads. 


1st, Where parol evidence is offered in opposition to written evidence* 

Hero its object is 

1st To supersede ; 

2nd. To contradict, or to vary ; or 

3rd. To subvert, to add to, or subtract from the written evi¬ 
dence. 

§ 028. It seeks to supersede. Where the policy of the law has 
required the evidence of a particular fact to be in writing, the 
want of such written evidence can never bo supplied by oral evi¬ 
dence, for this would be to subvert the rule itself. Thus the law re¬ 
quires a will to be in writing ; (except in certain cases where a nun¬ 
cupative wiLl suffices, as of a soldier in the field, te) who is inops comilii) 
and if the deceased has not complied with this statutory require¬ 
ment, no verbal testimony of his intention can supply the omission : 
and though the law abhors an intestacy, ho shall be deemed to have 
died intestate, rather than such evidence be admitted. 

| 829, Where the law duos not require any written testimony, hut 
the parties have eventually agreed that there shall be a written record 
of their intentions, the same principle applies.( p) 

To permit points to be supplied by parol testimony, would clearly 
supersede the necessity of reducing such particulars to writing. For 
instance, where a promissory note on the face of it is expressed to be 
payable on demand, evidence of a contemporaneous agree incut that it 
should not be payable till a given event is inadmissible. 

So in the case of Moseley v. Hanford,^) it was held : 

u Where a promissory note is, on the face of it, made payable on demand ; 


{©) Sec I Vic. t. 26. a, IX. 

(p) ** By Ih* general roles of the common law, if there be a contract which has been re* 
(heed into writing, verbal evidence is act allowed to bo given of whit paisjcd between the 
parties, either before the written inurnment was made, or during the time that it w*j in a 
siato of preparation, so as to add or to subtract from, or in any m a utter to vary or qualify tho 
written contract: but after the agreement has bton reduced into writing, it is competent to 
the parties, at any time before breach of it, by a now contract not in writing, either altoge¬ 
ther lo waive, dissolve, or annul the former agreement*, or m any manner to odd to, or mb* 
tract from, or Tury or qualify tbs terms of it, and thus to mike a now contract; which ia to 
bo proved, partly by tho written agreement, und partly by tho subsequent verbal terms cn- 
grtfled upon what will b* thiu left of the written agreement/* 

Per Lord Denman in Gan v, Lvrd 5 B. «nd Ad Gi. 

(j) 10 -Bam onrf Or, 729. 
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oral evidence of an agreement entered into when it was made, that it should 
not he paid until a given event happened* is inadmissible/' 


Secondly; aa to contradiction vurying, &e> Here parol evidence is 
never allowed to bo received. 

So where upon the face of a document, a party appears to be bound 
ns principal, he cannot show orally that it was agreed lie should be 
merely a surety* So where a man signs as principal, he cannot in an 
action against kirn by a third party, show that he signed only aa 
agent/*') So where a Marine Policy was effected from London to 
Leghorn, it was not open to show a contemporary agreement that the 
risk should commence from the docks only* So the terms of an auc¬ 
tion must he gathered from the printed particulars of sale, and the 
^verbal declaration of the auctioneer at the time of sale cannot be in¬ 
troduced, for the purpose of varying the effect of the printed condi¬ 
tions of sale. Thus in Kichmck v, Richardson, in the Supremo Court, 
in which the plaintiff sued the defendant, an auctioneer, for a war* 
ranty of a ruby ring which turned out to be glass, parol evidence of 
the declaration of the defendant at the time of the sale, limiting his 
liability, was refused. 


§ 630. It may be observed that the above instances are as much 
examples of the rejection of parol evidence to vary ns to mpemdo 
written evidence. The class of cases specified in § 628 afforda iUustra¬ 
tion of attempts at pure supersession : that in § 629 of attempts to 
supersede tho necessity of written evidence of a particular fact or 
facts, not to supply the omission of an entire instrument. And in 
this latter class of cases, that is to say, supersession of written testi¬ 
mony of a particular fact, tho effect must always be also to vary the 
instrument. 


§ 631. It is to be observed, that in the instances above given, 
the documents were themselves consistent and unambiguous : but some 
extrinsic independent fact was sought to be imported into the docu¬ 
ment by parol testimony. It often happens however that the docu¬ 
ment i b bo worded, that its meaning is ambiguous, or that though there 
may be no ambiguity on the face of the document, yet that extrinsic 
circuit) stances render the application of the document to one of two 
given states of tacts a matter of doubt and ambiguity. Hero are two 
kinds of ambiguity, of which the sources are clearly distinct. The 


(r) Thouch be may show bb red character In an aotign betff LirnseU anti bis principal. 







one appears upon the instrument itself, and the ambiguity is raised 
by the iDherent vice or defect of the language used ; it is patent to 
ail the world, and therefore it is called Patent Ambiguity, . TI 13 second 
hind however would not be apparent to any indifferent reader, unac¬ 
quainted with the facta ; and though the language used is unambigu¬ 
ous, it. may fit several conditions of fact equally well Here, the am¬ 
biguity is concealed : its source is extrinsic to the document, and it ie 
called a Latent Ambiguity, 

§ (>32, It is e good test of the character of an alleged ambiguity, 
to put the document Into the hands of a person unacquainted with the 
facta; if such a one, on perusal, points out the ambiguity, it ia Patent; 
ns wliofe, in a will, an estate is left to--% 

If he discovers not the ambiguity, but circumstances of which he has 
no knowledge render the applicability of the document uncertain ; 
the ambiguity is Latent: as for instance, if a testator having tico es¬ 
tates named JBlackaore, leaves his “ estate named Black acre to A, B* M 
or leaves his estate Whiteaoro to his “ Cousin William,” he in fact 
having two cousins named ,f William/ 3 

| 633. The distinction is an important one; because parol evidence 
ia never admitted to explain a patent ambiguity* Thus in the case put 

of a will bequeathing an estate to ■-, the blank can never be 

supplied by parol evidence ; for intention is not to be gathered from 
slippery reminiscences, independent of the expressions used, but from 
the expressions themselves. But tho same reason docs not hold good 
with respect to tho other class of ambiguities, as wo shall see hereaf¬ 
ter ; and therefore the rule does not prevail ; extrinsic evidence is ad¬ 
missible to explain an ambiguity which is introduced by extrinsic cir¬ 
cumstances ; and the maxim is “ quod ex jacto oritur ambiguum, verijl - 
catiomfacti tollilurS*) 

| 634* But a document ia not patently ambiguous because it is un¬ 
intelligible to an uninstructed person : as the following observations 
of Vice-Chancellor Wigram ehow*CO 

“ Words cannot be ambiguous* because they are unintelligible to a man 
who cannot read; nor c^n they be ambiguous, merely because the court 
which is called upon to explain them may be ignorant^of a particular fact, 


W evidence is admissible to explain latent ambiguity, this trill more properly 

fa!* under the tetond head, i. c. where parol testimony Is offered in aid of written evidence, 

(0 Wigram on Extrinsic Evidence ia In tat 1 retail en of WiH», J 200* 

qI 











INACCURACY ; TEBMS OF ART, &C* 

art, oir science, which was familiar to th© person who used the words, and 
a knowledge of which Is therefore necessary to a right underglanding ol 
the words he has used, If this be not a just conclusion, it must follow— 
that the question, whether a will is ambiguous, might be dependant not 
upon the propriety of the language the testator has used, but upon the de¬ 
gree of knowledge, general or even local, which a particular judge might 
happen to possess ; nay, the technical precision and accuracy of a scienti¬ 
fic man might occasion his intestacy,-*-*! proposition loo absurd for an argu¬ 
ment / 1 

Heuce, foreign languages, terms of art, or commerce, writing in 
cipher, obsolete terms, and the like, will not create an ambiguity 
Here the evidence of persons skilled to decipher, or to explain, is al*. 
ways admissible. It is ambiguity in point of fact rather than form* to 
which the rule applies* 

§ 635* So again we must discriminate between inaccuracy of &r- 
pr ess ion and ambiguity. On this Tice* Chancellor d igram writes as 
follows :—W 

* e Again, a distinction must be taken between inaccuracy and ambiguity of 
language. Language may be ittaccttrate without being anihiyuous, and it 
may he ambiguous although perfectly accurate* If, for instance, a testator 
having one leasehold house in a given place, and no other house f were to de¬ 
vise his freehold house there to A. B*, the description, though inaccurate, 
would occasion no ambiguity. If, however, a testator w r ere to devise an 
estate to John Buker, of Dale, the son of Thomas, and there were two per- 
on .3 to whom the entire description accurately applied, this description, 
though accurate, would be ambiguous* It is obvious, therefore, that the 
whole of that class of cases in which an inaccurate description is found to 
be sufficient merely by the rejection of words of surplusage nro cases in which 
no ambiguity really exists. The meaning is certain, notwithstanding the 
inaccuracy of the testator 1 s language / 1 

| C3G. It will always be the duty of the judge to give effect to the 
terms of the document, if, by a sound reasonable construction, ho can 
remove an apparent ambiguity*^) 

( v ) torttpape 287 * 

( v) Notwithstanding that It Li lend down in Iho test 'books that a Hindu c&nnot makes will, 
tRo s/drance of society htts already to a very considerable extent introduced wills among Uie 
Wntlvefl or India ; and donbtiaw such documents will morn and mere prevail, as it beenmes 

-i .. . ___ rtf *\*trt*%.-i»tt)i Viiftliih ueilla tn .itr hnirfl 


Erfftisli will* Sortie of theso rales are of a technical character ; others ere not applicable 
to othfr than English wills: but as a body, these rules convey sound principles of construe* 
tion for written instruments in general* 1 take the following summary from Jarman m 

T xW a will of real esULc, wheresoever made, ami in whatever language written, is 
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sometimes offered to subvert a writ- 
show that it really never had any 
this purpose such evidence is admissible ; for 
here the object is not to contradict, vary* * &q. the terms ; but assuming 
and admitting that these terms are apt and sufficient, to show that 
on account of some fact proved aliunde, the entire instrument is worth- 


construed according to the law of htogIand T in which the property is situ* to, but ft will of 
personality is governed by the tax damizitii* 

“ If. That technical words are not nace&uiTy to give tfleet to any species of apposition 
in a will, 

M III. That the construction of a will is the same at tow and in equity, the jurisdiction 
of each Wing governed by the nature of the sulycct ; though the coneeq(tenets may tijfftr, 
as in the instance of a contingent remainder, which to destructible In the onu case arid not 
in the other. 

“IV, That o will speaks, for some purposes, from the period of execution, and for 
Others from the death of iha test a tor ; but never operates until the lattrr period. 

“ V* That the heir U not to bo disinherited without an express devise, or necessary im¬ 
plication ; Mich implication importing, not natural necessity, but so strong a probability, 
that an intention to the contrary cannot be supposed 

* ( YX That merely negative words ere not sufficient to exclude the title of the heir or 
next of kin. Th*r# must be an actual gift to some other definite object. 

*' Vi I. That all die purss of ft will arc to ho construed in relation to each other, and so 
as, if possible, to form one consistent whole ; hut, where several parts arc absolutely lew- 
condlejjbtoi the hitter must prevail. 

M VJ1I. That extrinsic evidence is not admissible to all or, detract bom, or odd to, tho 
test** of & will, (though it may bo u*ed to rebut a resulting trust attaching to a legal tillo 
created by it, or to remove a latent ambiguity.) 

11 IX. Nor to vary the meaning of words ; and, therefore, in order to attach a strained 
and oxiraaitiinar/ mv>c to a particular word, an insimmerit executed by the testator, in 
which the fame word occurs in (bat sense, is not admissible ; but the 
'* X. Coarts will look at the circumstance* under which t ha do visor makes hi* will—sa 
the *tate of Vito properly, of his family, and the like. 

11 XL 1'hat, to gtnersl, implication is admissible only in the absence of, end not to con¬ 
trol, an express disposition. 

" XIL That an express and positive devise cannot be controlled by tlia reason assigned, 
or by subsequent ambiguous words, op by 'inference and argument from other part* of the 
nib ; and, accordingly, such u devise h not affected by a subsequent iimccur ate recital of, or 
reference to, its conlente ; though recourse may be had to such reference to a^siat the eon* 
itruction, in case of ambiguity or doubt 

** X1IL That the toconver-rence or absurdity of 4 dev iso is no g round for varying the 
construction, where the terms of it ore unambiguous ; nor is the /act, that the testator did 
not foresee all the consequences of his dhpcmtfon* a roasoo for varying if: hut, where the bv* 
tuition is obscured by conflicting expressions*, it to to be sought Tether in t rational and con- 
(Utcnt, than an irrauonsl end incontinent purpose, 

M XIV. That the rules of construction cannot bo strained to bring a devise within tho 
miss of law ; hut it seems that, whore the will admits of two constructions, that h to be pre¬ 
ferred which will render it valid ; and therefore the court, in cue instance, adhered to the 
lit e rail a ng uage of the testator, though it w*a highly probable that Ik bad written a word 
by mistake, for one which would have rendered tne dovish void, 
li XT. That favor or disfavor to the object ought not to influence the constmtioit, 

'* XTL That words, in general, are to be taken in their ordinary mid grammatical seme, 
uulcsi a clour intention to use them in another can he collected, nod that other can bo ascer¬ 
tained ; and they are, In nil oases, to receive a construction which will give to every expres¬ 
sion ionic effect, rather than one that will render any of thr cxpiemjoos inoperative ; and of 
two, modes of construction, that to to bo preferred which will prevent a total intestacy, 

11 XTIi. Thai, where a testator uses technical word? he is presumed to employ them iu 
their legal sense, unless the context clearly indicates the contrary. 

“ XVIII, That words, occurring more than once in ft will, shall Ire presumed to be used 
always in the same sense, unless c contrary intention appear by the context, or unless tho 
words bo applied to a different subject. And, on the same principle, where a testator uses un 
additional word or phrase, he must be presumed to have an additional meaning* 

** NIX. That words and limitations may he transposed, supplied, or rejected, where war¬ 
ranted by tho Immediate context, or the general scheme of the will: but not merely on a 
conjectural hypothesis of ihe testator 1 * intention, however reasonable j in Oppfliitioo to the 
plain and obvious tense erf the language of the mitiumert, 
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>y § 038. Tima for instance a written instrument rosy be impeached 
on the ground of fraud in its concoction ; for fraud as before observed 
(see ante § 495) vitiates every thing, and the instrument is void nb 
inilio : it never had any legal existence. “ The fraud,” saja Lord 
Coke, w doth suflbcate the rightand there would be & very poor pro¬ 
tection against fraud, if it could only bo proved by written testimony, 
a species of inconvenient record which it generally seeks to escape. 


(fiT 

Itjlj 


§ 639. So parol evidence is admissible to show that the contract 
vena made in furtherance of some object forbidden by the law. Sue 
Collins v. Blanternfr) the leading case on this point. 


§ 640. So it may be shown that the contract was made upon some 
immoral consideration ; for the law will not recognize any contract 
contra boms mores. 

§ 641. The fundamental principle upon which the three last rules 
are based is tho maxim, “ Ex turpi catisd non oritur actio. No action 
arises from a base cause. And of this the maxim, Ex dolo male non 
oritur actio, no action arises from a fraud ; (sec § 638) and " E.e pacto 
iUiciio non oritur actio,'’ from an illicit agreement, or one which is 
against the law, no fiction arises (see ante § 639—40) are hat more 
confined expressions : in the language of Vv ilmot, 0. <T. in the 
great case of Collins r. Blantem “ whenever Courts of law see such 
attempts made to conceal such wicked deeds, they will break away the 
whole varnish and show the transaction tn thetr true fight.” So again : 
—“This is a contract to tempt a man to transgress the law, to do that 
which is injurious to the community : it is void by the common law ; 
and the reason why the common law says such contracts arc void is 
for the public good ; you shall not stipulate for iniquity. All writers 


it XX. That words which it is obvious ate mis-'writteu, (ns djinff with iwue, for dying 
may be corwted* . 

11 XXL That thu construction ii not to be varied by a fonts subsequent to tho execution j 
Kut the courts, m determining the meaning of particular ear regions, will look to possible 
dtouittftt&rco*** in 'which they mitt hi hove Wen called upon toaflli a Rigniilcaliun to them. 

rP XXII Tli ot several ifldopendent Atviwa, notfromtaattewly connected, or nmird by 

tho oppression of a cnmtntm pu-po*f r must be construed su par utel y a mi without relation to 
each other : alihounh it may bo conjectured, from aUnilanty ef n Wtioi^W or other Bitch 
drctiiniUncefl, that the testator had tho sataa Wien $ on in regard to both I here must b® an 
dfieiirn to connect them. . . -+ , . s * , „ „ 

*v XXIIL That where a testator's intention cannot operate to its fuU extent, it ebarl take 

*^*XXtV. That a testator is rather lobe presumed to calculate on tho dispositions in bis 
will tftkinff effect, than the contrary ; tad, accordingly, a protbioa for the death oldevise** 
will not be conaidorea ae intended to ptOYide tieltrtiToly fox Upw, it aduius of any other 
construe tio n." 

(»■) 1 $m. I . C. 151 . 
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our law agree in this—no polluted hand ahull touch the pure 
fountains of justice/* * 

§ 645, How, it may bo asked then, ahull a defendant who shows his 
own pollution, who does not come into Court with clean hands, be al¬ 
lowed to defend himself by showing that he himself is tainted, that he 
too has been purtkeps criming and a party to the illegal or immoral 
act ? Is it not a general maxim, that “ nemo altegum mam turpitude- 
nem audkudm ? (Sec ante § 291,) 

I know not how the question can be more conclusively answered 
than in the words of Lord Mansfield, the same great judge who said, 
as against an innocent party^ ff no man shall set up hie own iniquity as 
a defence any more than as a caube of action. 1 W In Holman v. John* 
he said as follows :— 


a The objection, that a contract is immoral or illegal as between plaintiff 
and defendant, sounds at all times very ill in the mouth of the defendant. 
It is not for his sake, however, that the objection is ever allowed: but it is 
founded in general principles of policy, which the defendant has the advan¬ 
tage of, contrary to the real justice, as between him and the plaintiff, by 
accident, il l may bo say. The principle of public policy is this; ex dole 
fn&lo tion oritur actio. ^to court will lend its aid to a. man who sounds his 
cause of action upon an immortal or an illegal act. If, from the plaintiff's 
own stating or otherwise, the cause of action appears to arise «? turpi caned, 
or the transgression of a positive law of this country, there the court Bays ho 
has no right to be assisted. It b upon that ground the court goes ; not 
4 pr the sake of the defendant, but because they will not lend their aid to 
such a plaintiff. So if the plaintiff and defendant were to change sides, 
and the defendant was to bring his action against the plaintiff, the latter 
would then have the advantage of it; for where both are equally in fault, 
potior e&t conditio defender* tu” 

g G43. tio it may be shown by parol evidence, that the written iu* 
strumenl has been obtained by Duress. See Broom a Legal Maxims, 
p. 96. 

** We may, however, take this opportunity of observing, that, where such 
compulsion, consists in an illegal restraint of liberty, a contract entered into 
by reason thereof will be void; if, for instance, a man is under duress of 
imprisonment, or if, the imprisonment being lawful, he is subjected to un¬ 
due and illegal force and privation, and, In order to obtain his liberty 11 , or to 
avoid such illegal hardship, lie enters into a contract, he may allege this 


(y) Montqfiori t. Jf onf&krii l W* BL 363. 

(*) Uvirp< 3 ^ 3 . 
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duress in avoidance of ilie contract, entered into ; but an Imprisonment 
is not deemed sufficient duress to avoid a contract obtained through the me¬ 
dium of its coercion, if the party was in proper custody under the regular 
process of a court of competent jurisdiedon ; and this distinction results from 
the above rule of law, ewcutio jurk non habei injuriam ' 1 


I have been thus particular in describing duress* because it is not 
every trumpery pressure that will avoid a contract; and it ia very com¬ 
mon to see the parties, by their pleadings in actions in the Company's 
Courts, alleging that every instrument which pinches, has been ob¬ 
tained from them by compulsion. 


§ 644, So an instrument may be rebutted by showing that the party 
waa affected by any other legal disability, from entering into the con¬ 
tract : for instance ; infancy or marriage—for where the law will not 
allow such parties to contract, of course their contracts can have no 
effect against them, 

§ 645- The law ia the same with regard to insanity, idiotcy, and 
intoxication- The old law with respect to this class of defences, espe¬ 
cially the last, has undergone much change lately. It was formerly 
held that a man should not bo allowed to stultify himself But now, 
ece the leading case of Gore v - Gibson/*) where Pollock, C. B. said, 

“ I am of opinion that the defendant is entitled to our judgment. The 
authorities on this subject arc collected in Kent's Commentaries, p. 451, 
where the author observes, that, although formerly it was considered that a 
nmn should be liable upon a contract made by him when in a state of in¬ 
toxication, on the ground that he should not be allowed to stultify himself, 
the result of the modern authorities is, that no contract made by a person 
In that state, when he does not know the consequences of hi a not, is bind¬ 
ing upon him- that doctrine appears to me to be in accordance with rea¬ 
son and justice. With regard, however, to contracts which it is sought io 
avoid on the ground of intoxication, there is a distinction between express 
and tmphed contracts- Where the right of action is grounded upon a speci¬ 
fic distinct contract, requiring the assent of both parties, and one of them b 
incapable of assenting, ia such a case there can be no binding contract; 
but in many cases the taw does not require an actual agreement between 
the parties, but implies a contract from the circumstances j in fact, the law 
itself makes the contract for the parties. Thus, in actions for money had 
and received to the plaintiff's use, or money paid by him to the defendant’s 
use, the action may lie against the defendant, even though he may have 


(a) 13 if. and m 023- 
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roiesUd against such a contract So, ft tradesman ulio supplies a dranhen 
man with necessaries may recover the price of them if the party keeps 
them when he becomes so tor, although a count for goods bargained and 
sold would fdh” 

And the case of Moulton p . Camrourp) the leading case as to the 
contracts of a lunatic* holds that* 

u When a person apparently of sound mind and not known to be other¬ 
wise enters into a contract, which 13 fair and tend ftdo und which 13 executed 
and completed, and the property, the subject-matter of the contract can¬ 
not bo restored, ao as to put the parties in statu quo, aueh contract cannot 
afterwards bu set aside either by the alleged lunatic or those who repre¬ 
sent Mm : and therefore 

€t In an action by the personal representative of a lunatic to recover 
from an Assurance Society the price of two annuities on his life paid by 
the deceased to the Society, a special verdict found, that the purchasing 
of the Annuities wore transactions in the ordinary course of the affair* of 
human life, und that the granting of the Annuities were fair transactions 
and of good faith on the part of the Society* without any knowledge or 
notice on the part of the Society of the unsoundness of the mind of the 
deceased:—Held, that the action could not he maintained.”^) 


( 1 b) 12 Jnr. soa 

( 1 ?) The following important not© U taken ft^m 0 Jur m p. 142. 

“ The ciue, arid the authorities referred to in it, show how difficult it is to eradicate a 
false principle, which haa one*! become ustablmhed ia the law of any country. I tie expnj.i- 
]y laid down by Littleton, 3. (405), tbit 1 no man r >t full ago shall db received In jinr plea, 
by the law, to disable fab own furson/ or, Lord Cok* expresses ft, to stultify himself \ 
(fi* verity's cose, 4 Co. 123 b) ; and, ns a corollary from this enlightened proposition, no per¬ 
son weft allow id to avoid imy civil act by allowing be did it while ho wus won compos midis 
or m a state of in Lexication t or could avail himself of the letter fur any purpose, civil or 
Criminal* (Co. Litt 247* b.) It It, however, both ius* and important to remark, llmt a 
contrary opinion was strongly maintained by Fitzheroert, In Mi Nat nr a Brsvitut (202 d.), 
and the matt ancient authorities stem not to bo uniform on the point The doctrine of Lit¬ 
tleton and Coke, however, completely prevailed; (Sfroud v, Marsh<iti t Cro. BlI*. 39S; 
Cross v Aiidrt&* t Id. 622) ; nud tfm ingenuity of courts in modern times hEij f>ecn frequent* 
If oxe raise d in qualifying and restricting its mischievous operation* *0 that it is now almost* 
if not entirely, at an end* (See Kent's Common tar its, vot. 2, p. 451). For the pment, it 
is only proposed to consider this maxim with reference to the subject of drunkenness. Lord 
Coke assign* m a reason for the rule, that * no man shall be allowed to stultify himself, or 
show that he was non compos ifumtis, or of wwi-fone memory/ that, whin ha recovers bis 
memory, he can not know what he did when ho was non compos mentis ; {Bi rerlctj'a cast, 
ui supra) v on argument, which, if eamsd out, would go to this; that, although th« parlk* 
to a suit at law arf incompetent witnesses to prove any faet for themselves, yet it i* not com- 
pitmt to bring before the jury, by competent and credible witnesses, any fact which doc* not 
lie whbin the personal knowledge or the litigant parties. Speaking of the case of drunktn- 
nee*s ia particular, lie says, * A drunkard* who is notoruonW daemon « hath (as ha© been said) 
no privilege thereby ; but what hart or ill soever he doth, his drunkenness doth Aggravate 
it : Omni crimm evrUto* inzmdU C detsgit/ (Co, JUtt* 247. a,) And, in Beverley**case t 
he adds, ‘ Drunkenness is a great offence in itself, end, therefore, aggravates Iijr offence, 
and doth not d rogate from the act which hr did during that time* The doctrine laid 
down here a rises from confounding excuses for crime with defects annuli mg acts which mere¬ 
ly cniatl civil coaatquencea ; lbs distinction between which worn* to be perfectly well tin* 
dcf&tood by ihe lawyers of most otter countries. The principles of natural Uw cm the sub¬ 
ject are thus dearly laid down by ihiffcndor^ Di'fiit do h Nature of do a G&ns, traduction 
de Barbs yrao^ (Lit, 3, c. C, art 5) ' Roasen is also frequency much disturbed, and some¬ 

times entirely taken away, by dtunheimcstj which is sufficient in my opinion, to render void 
all promts and agreemenu, when the party is reduced by w ine to such a slate that he dees 



mo 


partial or total failure 


§ 646. So it may be shown that there never was any consideration, 
or that there has been a total failure of consideration : for hare again 
the party has no right of action. The maxim of the law is Ex nudo 
jmeto no7i oritur actiotf) —-no action arises from a bare agreement. A 
gratuitous undertaking may indeed form the subject of a moral obli¬ 
gation, and be binding in faro eomcimtiw> but it does not create a legal 
responsibility, So when a man simply promises to pay another fifty 
Rupees, uo action will lie to recover the money promised, because there 
was no consideration for the promise. This distinction between the ob- 


not know what ho is tiring But where n jaaarj has only drunk a little more than usuah not 
guin£ beyond uploading gaiety, which (Joes not cloud hit reason, obligations contracted by 
hiin urider ^ueli ciretmisloncas are not void, o*ueemIly if he afterwards assents to them when 
ht becomes sober. With inspect to e&trafit thunks anMB r i dififouity present it*df which 
ou§tht to be revived. it is universally allowed, that wine is no excuse for crime* com mi l tcil 
'under its inlititiuce. In short, although a drunken man dooa not Lnow what he is doing, 
Mill, as he hat voluntarily drunk to exccH u liquor with the effects of which ho waa Acquaint* 
cd ( he. !9 domed a conettiling party to all the consequences of that intoxication. But, does it 
not follow from thoiico, that promise* made by a person in that state ere In like manner 
binding on him . I answer, no ; and my reason is, that, there is a great distinction between 
the elfouc oi r rimes, arm toe elf bet of obEfgatrmis which, are contracted voluntarily Bor as 
we are absolutely forbid to do wrong, wo should amid with the utmoH care ail occasions 
which n Jem capable of leading tn to anything miwchievcm* $ and it fo almost impossible that 
any one ehuuhl bo ignorant of the ooufieqnonces produced by taking too much wine. Thus, 
drunkenness jofiijr a siu which has n peculiar tendency to lead to the commission of crimes, 
v. tmt pretence is there foraying that the latter should not be treattd as criminal acts, he- 
they am* from an act which is in jt^Zf criminal ? But this reasoning docs not hold 
in the cumj of obuKoUons voluntarily catered into. Ah it depend* entirely on each person to 
contract such, or no »b he jjloatcs, he is not hound to ayoid occasions when f»oiu* one eLo 
iany obtain his consent through Surprise. Besides in order to render a promise or nti agree* 
incut valid, it is essential, UtMt, at mo time the consent is given, the parties should know 
wliat Vhf*y are doing ; and there is no ground whatever for presuming, that, became a man 
lifls Rutfered bifida , ue persaaded to drink to cxq*a$ of n liquor capable of disturbing his 
roaKi>n f he thereby con sen I* to every thing which it may be propped to him to do while he 
is under its influence* Add to all this, that orimfs nnd offcncis usually cause jnjnrr to 
others, whereas the only effect of the prompts we aie here considering is to giro to another 
person a hencHt to which ho was not eotitled,* These principles havo been recognized by 
the laws {it i» believed} of overy country except cur own. According lo iho civil Taw, total 
ururtkenrur^ avoided nll cocAractt, (Both. OfoL, art. 49). but was no excuse for crime. {Sen 
-\LiU7wii9 tit) L rttmnibuit i Pro e(jtQrticn<t t cc 1,2). Two passages in the Digest arc aerne- 
tunen cited, a* at wan ante with this latter proposition * via. Dig,, lib, 19, tit. 16, l. 6, where 
iv s ? ai “- * {.f ****** **<* iapsit, wpikths poena rmittmdaetf oml Dig., lib. 

ui*, i. u :: but uio context of both clearly thowi that they are not intended to bo of 
universal application, as they only refer to certain military offences, and neither states 
drunkannosato b e in c .^ I ,r those offences, hut ouh- a ground for fuflfciin* a milder 
puiiislitnciit than death. Iho canon law Mums to have taken the same distinction between 

r 1 ? |V L ; VA X1 ™ U01? ' > b t L ' Fr ? cfaius *>wfo/iwin, (lacUx, tit . 1 EbriuO, where it 
s^d, A» po**ti{*ml com* tontrnfiw matrimonii l Ih/eon Mn< f n. ZnU iiwa- 
si est Ua tbrim qmdnuUo mode Jmbfit usuvi ration it, quia m'sdt omntnoqmd agal\ 

^PUiT ^Lu* Xt % (' F ° T ^ 8c 2iJ h ia ^ tmthis point, seo the authoritlS* cited la 
thfimote io l itt * , [3 Camp. ,33). J hen, as to the law in America, m the possago 

cued h f the Lord LUwf B^rop from Kent's Common tar ie* t that learned author, besides ci tin it 
the EpgltfheMeftfct Am Prtus which vnU he re for rest to presently, together with tlircs 
Amcnean deciBiona, wya, ‘ This qtaeatfon wia fully and ably considered in Barrett p, Bux- 
' C- Amen a \ ermont Rtp. Id?) ; and it wsa deefied, tfiat an otdigiUiou executed by a 
m^u when deprived of the rxerewo of his undmtouding hy intoxication, was voidable by 
himself, though ihe intoxicatfon w^s voluntary, m d notproeured through the droutuyrntion 
uMhc other part^. In thi* country, the Nisi Print mteion* of Coh r. Robins (R N P 
1(2), PiUv* Smith, {$ Camp. 33), and Fenton v. Holloway (1 Stark. l£tf) point to the c<m- 
duAioo, that a contract entered into by a party in a statu of complete intdxieaUon in void 
cuie ofT-rr' V * dlfdsl00 of lbe ^ourtof Exchequer in \lds present 

S-*e ulao an artielo on the subject, 9 Jut. vol, 2, p. 75* 

(d) See Broom*t L, J/. p. 5S5, 






ligation of law and morality was touched on in my Inaugural Address, 
and it will form a subject of discussion in the delivery of Lectures 
upon Jurisprudence ; but it cannot bo further pursued here. So too 
the whole subject of u Consideration” fails rather under the head of 
Lectures on Contracts than on Evidence ; and it must be bore briefly 
dismissed, u Consideration” baa been well defined as follows M 

** * Any act of the plaint iff from which the defendant derives a benefit or 
advantage, or any labour, detriment, or inconvenience sustained by the plain¬ 
tiff, however small the benefit or inconvenience may be, is a sufficient con¬ 
sideration , if suck act is performed, or such inconvenience suffered, by tko 
plaintiff with the consent, cither express or implied, of the defendant.* And 
again, * consi deration means something which is of some value in the eye of 
the law moving from the plaintiff. It may he some benefit to the defendant 
or some detriment to the plaintiff, but, at nil events, it rau^t be moving from 
the plaintiff.' Tt 

§ 017, Whore a written contract omits mention of consideration, 
but there haa in fact been a consideration, its existence may be proved 
by parol evidenecC/) : as in the case above put, if the promise to pay 
the fifty Rupees had been in consideration of a preexisting debt, trnd 
the acknowledgment was simply tko common case of L 0. XJ. 5Q 
Rupees, parol testimony would be admissible to show, that in fust the 
writing had been giten in consequence of the maker being pressed 
by the payee for settlement of the sum due to him, or the like, 

§ MS. According to the Common Luw y total want or failure of con¬ 
sideration is a defence. Partial failure of consideration, however small 
may have been the actual consideration, cannot be enquired into. 
In equity the rule ia different ; and there partial failure of considera¬ 
tion may be pleaded os a defence, where the failure is so gross as to 
be evidence of overreaching; such for instance are the cases of catch¬ 
ing bargains with heirs, post obit transactions and tho like, wherein 
the money lender® obtains an unconscientious advantage of the party 
with whom he deals. It is to bo borne in mind that the Company's 
Courts atc Courts of Equity, not tied down by the strict rules of Jaw, but 
bound to admin rater justice according to conscience ; I conceive there¬ 
fore that they may always entertain the question of adequacy of con¬ 
sideration • and it frequently arises in cases of .overreaching bargains 

(r) IfraW# L t AL p 530. 

C f ) Feacoeh v. Al&nk, 1 Fen. Sen. 128- 

t?) Chisnrjkld u. Jansen b White arid Tudor's L. C, in Equity Blk 
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withL Hindu widows, between young men of property and 
guardians, and the like, 


| 649, Observe too in connection with this subject, the remarks 
made (sec ante § 91—3) as to the proof of consideration in deeds, pro¬ 
missory notes, and other simple contracts. 

§ 650. Analogous to the observations in § 646 are those which may 
bo made with respect to parol evidence offered to show that by some 
accident or mistake) the instrument does not express the intentions of 
the parties. As u general rule, Courts of Equity alone can take cog¬ 
nizance of such eases, and as the Company's Courts are Courts of Equi¬ 
ty, they should in this case, I conceive, exercise an equitable jurisdic¬ 
tion* Tho subject in all its bearings is a wide one, and scarcely within 
the scope of the present Lectures. Ilut Taylor, § 819, gives a sum* 
maty which may be consulted with advantage, in order to obtain a 
general idea of the topic. 

** Courts of Equity will also sometimes admit parol evidence to contra¬ 
dict ot vary a writing, where, by some mistake in Jacl, it speaks a different 
language from what the parties intended ; and where, consequently, it would 
l>e unconscientious or unjust to enforce it against either party according to 
its expressed terms. In all cases, however, of this kind, the party seeking 
relief undertakes a task of great difficulty, since a Court of Equity will not 
interfere, unless it bo clearly convinced by the most satisfactory evidence, 
that the mistake complained of really exists, and next, that it is such 
a mistake as ought to be corrected* A plaintiff m&y seek the relief in equity 
by filing a bill, either to reform tho writing,—in which event it will be ne¬ 
cessary to satisfy the Court that there was a mistake on both sides; or to 
'rescind the instrument,—in which case, though conclusive proof of error or 
surprise on the plaintiff’s part alone will suffice, it must appear that the 
mistake was one of vital importance. 3 n either of these cases, if the de¬ 
fendant by his answer denies tho case as set up by the plaintiff, and the 
latter simply relies on the verbal testimony of witnesses, and has no docu¬ 
mentary evidence to adduce,—such, for instance, as a rough draft of the 
agreement, the written instructions far preparing it, or the like,—the plain¬ 
tiff's position will be well nigh desperate; though even hero, as it seems, 
the parol evidence may be so conclusive in its character as to justify the 
Court in granting the relief prayed* A defendant, also, against whom a 
specific performance of ft written agreement is sought, may insist by way 
of answer upon the mistake, and may establish its existence by parol evi¬ 
dence, because he may rely on any matter which shows it to be inequita¬ 
ble to enforce the contract.' 3 


- "Wiroifc, 
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. . I. 

"" S 65 L It has already been shown that parol evidence ie admissible 
to prove that a writt en instrument never had a legol inception; as that 
it was vitiated and void by fraud, &o. from the very commencement. 
Analogous to this is the case whore it is sought to show, that although 
an instrument is not vitiated by fraud in its inception, yet that it never 
has in fact had any legal effect or validity, because it was not the in¬ 
tention of the parties that it should commence to have any effect or 
vitality until a particular event, which has not arisen. Thus a deed 
takes effect from the date of its delivery \ but where a deed hue been 
delivered as an escrow> as it is called, (or mere scroll) that is to say, to 
some third party to hold until a given event shall have arisen, parol 
evidence is admissible to show that the instrument was delivered in 
that character* So in the case of Banker v. Burdekin^ it was held 
that, 

“ It ia not necessary that the delivery of a deed as an escrow should be by 
express words ; if, from the circumstances attending the execution, it can 
be inferred that it was delivered not to take effect as a deed until a certain 
condition were performed, it will operate as a delivery as an escrow only/' 


And in Fym v. Campbell#) it was held that, 

4£ in an action for non-fulfilment of a written agreement, parol evidence 
is admissible, under the plea of non assumpsit f to show that defendant signed 
the document upon the understanding between the parties that it was not to 
operate as an agreement unless a certain condition was performed.” 


Opposed to these principles ia the case of Sanieo Oodyan ia A. S. 
No, 146 of 1854, on the file of the Assistant Court of Com bacon urn* 
la that case one of tko parties had purchased a piece of laud from 
the other, who had executed to him an absolute bill of sale. At the 
same time the purchaser signed an agreement to allo w the vendor to 
repurchase the land at any time within five years. This agreement 
was handed over to a third party, by consent of both, with a letter 
authorizing him to deliver tho agreement to the vendor as soon as the 
registry had been transferred- This never was done ; and the agree¬ 
ment was returned to the purchaser subsequently. The vendor after¬ 
wards tendered the purchase money within the five years, and re¬ 
quired the resale of tho land. This was refused : and in the suit 
which followed, in which the purchaser himself filed tho agreement, 
the judge held that the agreement for resale was binding, and refused 


(h) U3J. and ir. 123. 

(ij 20 Jur. &4L 
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parol evidence of the circumstances under which it waa gi ven to iho 
third party. The judgo said, “ I cannot look upon the plea of the 
<f non-transfer of the mer&as registry as constituting a ground for 
u holding the agreement inoperative ; for no sunk stipulation or con- 
" dition appears in the document; and it would altogether do away 
t( with the value of documents put forward in evidence, if their effect 
,f was to be judged of with reference to verbal and independent con- 
<f ditiona. If those instruments uro to have any force, they must he 
* ( taken entire and as complete in themselves/* 

Against this decision there was a special appeal to the Sadder, and 
the decision was reversed on the 15th July 1857. There can be no 
question but that the evidence was admissible for the purpose of show¬ 
ing that the agreement, though unconditional on its face, had in fact 
never any legal operation, 

| 652. As it may he shown by parol evidence that a document never 
had a legal inception ; so also it may be shown that it has no longer 
any operation, inasmuch as it has been mbseguMlty totally waived or 
discharged, 

| 653. Where the original liability has been created by deed, it fa 
true that the deed can only be defeated by another instrument of os 
high a quality, for the maxim is, unumquodque Kgmnm dksohUur 
eodem liyctmine qua ligaturS^ Every contract or agreement ought to 
be dissolved by the same means which rendered it binding. So Sta- 
lutes can only bo repealed by the Legislature : so deeds by deeds ; 
and simple contracts, (since there is no degree between such contracts, 
whether they be written or verbal,) by any writing or verbal agree¬ 
ment. 

§ 654. It will he remembered that nothing previous to the execu¬ 
tion of a contract, or which passed at the time of the execution ^ * ; 
contract, can be introduced for the purpose of varying that contract; 
(aco auto § 6£9) but a little reflection will ©bow us that parties suhsc- 
guenthj mutually agreeing either to waive, or discharge, or par¬ 
tially to vary a contract already in existence, while it is found very 
convenient in practice, does not militate with the reasons, or tend to 
admit any of the dangers, against which the principal rule is directed. 
Accordingly in Goss v. Lord HugentM Lord Denman expressly says ; 

^ After the agreement has been reduced into writing, it is competent to 


(*) Sec Broom'* Maxim if, p, CSL 
(0 $ B, md AiL 65 , 
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leg, at any tame before breach of it y by anew contract not m writing 
cither altogether to waive, dissolve, or annul the former agreement, or in 
any manner to add to, or subtract from, or vary or qualify the terms of it 
and thus to make anew contract; which is to be proved, partly by the written, 
agreement, nnd partly by the subsequent verba] terms engrafted upon what 
will be thus left of the written agreement/* 


And a case in the Supreme Court, Verapermt Pi/fat/ 1 \ Miller y af¬ 
fords us an example in point, There, by a written agreement the de¬ 
fendant had promised to supply a certain quantity of rice at Ca¬ 
lk* gapatam for ships to be sent there by the plsiotifis, on or before a 
certain date* The plaintiff sued for non-fulfilment of the contract* 
The defence was that the rice was ready for delivery during the 
whole of the time stated in the contract, but that the plaintiffs had 
not taken it away* At the trial, parol evidence was admitted to show 
that at interviews subsequent to the execution of the contract, by let¬ 
ters which had passed, and by the conduct of the parties, the contract 
had been varied, and longer time given for delivery* 


In point of fact in cases of this description, there is a new or sub¬ 
stituted contract, the evidence of which is to bo gathered partly from 
the original contract, and partly from the subsequent writings, say¬ 
ings, and conduct of the parties themselves. 

§ 055* AT© come now to the second head* 


% Where parol evidence is offered in aid of a written instrument. 


§ 656* It is always admissible says Starkie, page 678 : 

“ To give effect to a written instrument, by establishing its authenticity, 
applying it to its proper subject matter, and also, as ancillary to, the latter 
object, lor the purpose, in some instances, of explaining expressions capable 
cf conveying a definite meaping by virtue of that explanation, and of an¬ 
nexing customary incidents ; and also, in other instances, for the purpose of 
removing presumptions arising from'extrinsic facts which would otherwise 
obstruct such application," 

§ 657* 1st. As to establishing its authenticity* —It ia clear that 
where there arc attesting witnesses, or where the signature, handwrit¬ 
ing, &ol is to be proved, before the document is receivable, parol tes¬ 
timony is always given in aid of the document* 

fj 658* 2nd* To apply an instrument to its subject-matter.— The 
difficulty of application may arise from a latent ambiguity : of which 
(ace auto § 63 L) The maxim of the law is umbiguitas tcrbmm la- 







LATEST AMBIGUITY* 



tms mrifimtiom mppkitir ; mm quod ex facto oritur ambigmm vm * 
ficatkmfudi tolliturM Latent ambiguity may be removed by parol 
tvidence : for an ambiguity which arises by proof of an extrinsic lad 
mny in the same manner be removed. 

The observations of Lord Abinger, 0. B, in the great case of Doe 
dem Jliscoch v Mscochs^ are to be studied : 

a The object in all cases is to discover the Intention of the testator. The 
first and most obvious mode of doing this is to read his will as he has written 
it, and collect his Intention from hits words. But as his words refer to facts 
and circumstances respecting his property and his family, and others whom 
ho names or describes in his will, it is evident that the meaning and appli¬ 
cation of his words cannot be ascertained, without evidence of all those facta 
and circumstances. To understand the meaning of any writer, we must 
.first be apprised of the persons and circumstances that axe the subject of 
his allusions or statements ; and if these are not fully disclosed In his work, 
we must look for illustration to the history of the times in which he wrote, 
and to the works of contemperaneons authors* AV, the facts and circum¬ 
stances, therefore, respecting persons or property, to which the will relates, 
are undoubtedly legitimate, and often necessary evidence, to enable us to 
understand the meaning and application of his words, 

11 Again,—the testator may have habitually called certain persons or things 
by peculiar names, by which they were not commonly kno wn. Jf these 
names should occur in his will, they could only be explained and construed 
by the aid of evidence to show the sense in which he used them, in like 
manner as if his will were written in cypher, or in a foreign language. The 
habits of the testator in these particulars must be receivable as evidence to 
explain the meaning of his will, 

£l But there is another mode of obtaining the intention of the testator, 
which is by evidence of his declarations, of the instructions given for his 
will, and other circumstances of the like nature, which ate not adduced for 
explaining the words or meaning of the will, but either to supply some 
deficiency, or remove some obscurity, or to give come effect to expressions 
that are unmeaning or ambiguous* 

M Now, there is but one case in which it appears to ue that this sort of 
evidence of mtoutlou can properly be admitted, and that is, wlere the 
meaning of the testator's words is neither ambiguous nor obscure, ami where 
the devise is on the face of it perfect and intelligible, but, from some of the 
circumstances admitted in proof, an ambiguity arises, as to which of the 


(«*) See Broom's Leg. JMter, 4G3* 
ft) 5 M. and W* 303. 
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or more thmg&, or which of the two or more persons (each answering 
the words hi the will), the testator intended to express* 

44 Thus, if a testator devise his manor of S, to A* B>, ani has two manors 
of North 9* and South 3,, it being clear he means to devise one only, whereas 
both are equally denoted by the words ho has used, in that case there Ij 
what Lord Bacon calls £ an equivocation/ «. **, the words equally apply to 
either manor, and evidence of previous intention may be received to solve 
tIds latent ambiguity ; for the intention shows what he meant to do ; and 
when you know that, you immediately perceive that ho has done it by the 
general words he has used, which, in their ordinary sense, may properly 
bear that construction. 

u It appears to us that, in all other cases, parol evidence of what was the 
testator's intention ought to be excluded, upon this plain ground, that his 
will ought to be made in writing; and If his intention cannot be made to 
appear by the writing, explained by circumstances, there Ls no will*” 

§ 659. Questions of this nature generally arise with regard to wills: 
and the propositions laid down by Vice* Chancellor Wigram in his 
admirable wort on Wills, may he taken as a compendium of the cases 
in which parol testimony will and will not be admitted. And it may 
here be observed that these rules may safely be applied to the con¬ 
struction of all private writings, (*) 

44 The rules for the interpretation of wills, laid down by Vice-Chancellor 
Wigram in his able treatise on that subject, may be safely applied, mutato 
nomine, to all other private instruments. They are contained in seven pro¬ 
positions, as the result both of principle and authority, and are thus express¬ 
ed 4 1. A testator is always presumed to use (be words, in which he ex¬ 
presses himself, according to their strict and primary acceptation, unless from 
the context of the will it appears that he has used them in a different borne ; 
in which case the sense, in which he thus appears to have used them, will 
he the sense in which they are to be construed. II, Where there is nothing 
in the context of a will, from which it is apparent that a testator has vised 
the words, in which he has expressed himself, in any other than their strict 
and primary sense, and where his words so interpreted are sensible with re - 
fermcc to extrinsic circumstances, it is an inflexible rule of construction, that 
the words of the will shall be interpreted in their strict and primary sense, 
and in no other, although they may bo capable of some popular or secondary 
interpretation, and although the most conclusive evidence of intention to 
use them In such popular or secondary sense be tendered. III. Where 
there is nothing in the context of a will, from which it is apparent that a 
testator has used the words, in which he has expressed himself, in any other 
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strict and primary aenae, but his words, so interpreted, are in- 
sensible with reference to extrinsic circumstance*, a Court of law may look 
into the extrinsic circumstances of the ease, to see whether the meaning of 
the words ho sensible in any popular or secondary sense, of which, with re- 
femme to these circumstances t they arc capable* IV* Whore the characters 
in which a will is written are difficult to be deciphered, or the language of 
the will is not understood by the Court, the evidence of persons skilled in 
deciphering writing, or who understand the language in which the wili is 
written, ia admissible to declare what the characters are, or to inform the 
Court of the proper meaning of the words. V, For the purpose of deter¬ 
mining the object of a testator's bounty, or the subject of disposition, or the 
quantity of interest intended to ho given by his will, a Court may enquire 
into every material fact relating to the person, who claims to be interested 
under the will, and to the property, which is churned as the subject of (Us* 
position and to the circumstances of the testator and of his family and af¬ 
fairs ; for the purpose of enabling the Court to identify the person or thing 
intended by the testator, or to determine the quantity of interest he has 
given by his will* The same (it Is conceived) is true of every other disput¬ 
ed point, respecting which it can be shown, that a knowledge of extrinsic 
facts can in any way be made ancillary to the right interpretation of a tes¬ 
tator's words* VI. Where the words of a will, aided by evidence of the 
material facta of the case* are insufficient to determine the testator a mcatl¬ 
ing, no evidence will be admissible to prove what the testator intended, and 
the will (except in certain special cases—see Proposition YU*) will be void 
for uncertainty* VII. Notwithstanding the rule of law, which makes-a will 
void for uncertainty* where the words, aided by evidence of the material 
facts of the case, are insufficient to determine the testator's meaning—Courts 
eflaw, in certain special cases, admit extrinsic evidence of intention, to make 
certain the person or thing intended, where the description in the will is in¬ 
sufficient for the purpose. These cases may he thus defined : where the 
object of a testator's bounty, or the subject of disposition (i. e person or 
thing intended) is described in terms, which are applicable indUTerently to 
more than one /wson or things evidence is admissible to prove which of the 
persons or things so described was intended by the testator*” 

% 660* 3rd* As to explaining ,— In ancient charters, words often 
occur which have become obsolete* In such a case, the practice which 
has long obtained with reference to the enjoyment under such instra- 
menti is a reasonable source for gathering the original meaning of the 
instrument: for the presumption is* that such practice is in conformity 
with the original meaning of the terms of the instrument under which 
the practice prevailed ; and the maxim of the law is contentporanec 
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expoxitio est foritsaima in Ugefo') The correct method of expounding an 
instrument is by referring to the time when, and the circumstances 
under which, it was made. Opliiuus inietpycs rcrutn usus,d) usage is 
the best interpreter. And of course parol evidence is admissible to 
prove the usage or practico.W The following remarks of tho great 
American Jurist, Dr. StoTy, are very apposite : 

“ The true and appropriate office of a usage or custom is, to interpret the 
otherwise indeterminate intentions of parties, and to ascertain ths nature 
and extent of their contracts, arising, not from express stipulations, but from 
mere implications and presumptions, and acts of a doubtful or equivocal 
character. It may also be admitted to ascertain the true meaning of a par¬ 
ticular word, or of particular words in a given instrument, when the word 
or words have various senses, some common, some qualified, and some tech¬ 
nical, according to the subject-matter to which they are applied. But I ap¬ 
prehend that it can never be proper to resort to any usage or custom to 
control or vary the positivo stipulations in a written contract, and d for¬ 
tiori, not in order to contradict them. An express contract of the parties 
is always admissible to supersede, or vary, or control a usage or custom ; 
for the latter may always be waived at the will of the parties. But a written, 
and express contract cannot be controlled, or varied, or contradicted by a 
usage or custom ;for that would not only be to admit parol evidence to con¬ 
tort” vary, or contradict written contracts; but it would be to allow mere pre¬ 
sumptions and implications, properly arising in the absence of any positive 
expressions of intention, to control, vary, or contradict the most formal and 
deliberately declarations of the parties.”C») 

§ 661. So, when in mercantile contracts terms are used familiar 
to mercantile men, and which have by consent and use obtained a 
technical signihcation, parol evidence of such meaning is admissible, 
in order to apply the instrument to its subject matter. Thus, in a 
Charter-Party the term “days” maybe shown to mean “ loorking 
fays not running ( i■ e.) consecutive days, so as to exclude Sundays, 
holidays, feasts days, days when weather prevents communication be¬ 
tween sea and shore, &e. So a « month” may be shown to mean a 
calendar and not a lunar month. Evidence has boon admitted to show 
that “ 1,000 rabbits” meant 1,200 ! A study of the instances collected 
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by Taylor, § 8ST, will giro a better insight Into the clas£ of cases in 
which this practice is admissible* 

*- 80 the words, * inhabitant /— 4 level/ as understood by miners ,— 4 thou¬ 
sand/ as locally applied to rabbits on a warren,weeks/ as need in a 
theatrical contract ,-*- 4 days/ as meaning working days in a bill of lading, 
— 4 fur /—* freight/—*and many other expressions, which primd facie pre¬ 
sented no ambiguity, have been interpreted by extrinsic evidence of usage ; 
and their peculiar moaning, when found in connection with the subject-mat¬ 
ter of the transaction, has been hxed, by parol testimony of the sense in 
which they were utuaNy received, when employed in cases similar to that 
under investigation. So, the meaning of the phrase, * duly honoured/ when 
applied to a biQ of exchange,—of the words 4 in turn to deliver/ contained 
in a charter-party,—and of the expression, 4 in the month of October/ as 
fixing the part of the month, within which a vessel was to sail,—has been 
ascertained by parol evidence of mercantile usage. So, where a ship was 
warranted * to depart with convoy/ extrinsic evidence was admitted to show 
at what place convoy for such a voyage as the one then contemplated was 
usually taken; and to that place ihe parties were presumed to refer. 
Again, where one of the subjects of a charter-party was * cotton in bales/ 
oral evidence of the mercantile moaning of this term was received ; and it 
has been proved by similar testimony, that the words, "expected to arrive . 
about November next/ when used in a bought note, created no contract as f 
to time, but were a mere representation. So parol evidence has been ad¬ 
mitted to show, that, by usage in the hop trade, a sale of 1 %m pockets of 
Kent hope at 5td means 51 per cwfc. So, where goods having been sent to 
a London packer to prepare for exportation, he acknowledged their receipt 
( on account of the vender for the vendee/ evidence of usage was admitted 
to prove, that, when packers signed receipts in this form, it was their duty 
not to part with the goods without the vendor's further orders. So, also, 
where an Irish corn-merchant had sent w ritten instructions to his del cre¬ 
dere agent in London, to sell some oats 4 on lit a accounts parol evidence was 
held admissible on the agent's part, for the purpose of showing that, by the 
custom of the London com trade, he was warranted under these instruc¬ 
tions in itdling in his own name. 1 " CO 

§ i>&2. But it has been questioned whether this practice has not 
been carried too far. 

In Anderson «?. Fitcher/M Lord Eldon said : 

« It h now too late to say that this warranty (in a policy of insurance) is 
not to be expounded with due regard to the usage of trade; perhaps it m 
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to be lamented that in policies of insurance parties should not be left to 
express their own meaning by the terms of the instrument. This seems to 
have been the opinion of that gTeat judge Lord Holt* It is true, indeed, 
that Lord Mansfield, who may be considered the estabhaher, if not the? 
author of great part of this law expressed himself thus, ‘ whenever you 
render additional words necessary, and multiply them, you also multiply 
doubts and criticisms/ Whether, however, it be not true, that as much 
subtlety is raised by the application of usage to the construction of a con¬ 
tract, ae by the introduction of additional words, might, if the matter were 
ret integral be reasonably questioned/’ 

So ia Mutton v> Warrenfi®) the Court of Exchequer, though yield¬ 
ing to precedents, threw out a strong intimation of their opinion that 
the practice was unwise and unjust: and in Trueman t* LoderM^ 
Lord Denman said : 

** If a legislator were called to consider the expediency of passing a law 
upon this subjAt, the conclusion at which he would arrive id hardly open 
to a doubt. He would decide at once that the written contract must speak 
for itself on all occasions ‘ that nothing should be left to memory or specu¬ 
lation. Them is no inconvenience in requiring parties making written con¬ 
tracts to write the whole of their contracts ; while, in mercantile affairs, no 
mischief can be greater than the uncertainty produced by permitting verbal 
statements to vary bargains committed to writing. But the nature of this 
explanatory evidence renders it peculiarly dangerous. Those who have 
heard it must have been struck with the hesitating strain in which it is 
given by men of business, and their wish to secure the correctness of their 
answer by referring to the written document Again, what can be more 
difficult than to ascertain, as a matter of fact, such a prevalence of what is 
called a custom in trade as to justify a verdict that it forms a part of every 
contract i Debate may also be fairly raised as to the right of binding stran¬ 
gers by customs probably unknown to them : a conflict may exist between 
the customs of two different places ; and, supposing all these difficulties re¬ 
moved, and the custom fully proved, still it will almost always remain doubt¬ 
ful whether the parties to the individual contract really meant that it should 
include the custom/ 1 

Quite in consonance with the opinions of those '‘eminent persons, is 
the reasoning of Mr. Justice Story, who In the case above quoted, 
(ante § 660} f peaks as follows 

M * Qwn myself*” said he, “ no friend to the almost indiscriminate habit of 
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late year** of setting up particular usages or customs in almost all lumls of 
business sod trade, to control, vary, or annul the general liabilities of par¬ 
ties under the common law, as well as under the commercial law* It has 
long appeared to me, that there is no small danger in admitting such loose 
and inconclusive usages and customs, often unknown to particular parties, 
and always liable to great misunderstandings and misrepresentations and 
abuses, to outweigh the well-known and well*settled principles of law* And 
I rejoice to find, that, of late years-, the courts of Uw, both in England and 
In America, have been disposed to narrow the limits of the operation of 
such usages and customs, and to discountenance any farther extension of 
jtfceta” 


§ 063* Far ns the rule has been extended, it is quite clear that 
parol evidence of usage is not admissible to vary or contradict what 
is plain* The maxim is u Qtwlics in verbis nulla est ambiguitas, ibi 
nulla exjmilio centra verba fieri da est As often us there is no ambi¬ 
guity in the terms, no exposition shall be made contrary to the express 
terms of the instrument 

“ The legitimate object of extrinsic evidence 1 ' says Starkic :($•) 


u In such coses, seems to be to explain teims which oro not intelligible to 
all who may understand the language, but which nevertheless have acquired, 
by custom and usage, a known definite sense and meaning amongst a particu¬ 
lar class of persons, which can bo well ascertained by means of the testimony 
of those who are conversant with the peculiar use of those terms* The wit¬ 
nesses for this purpose may be considered to be the sworn interpreters of the 
mercantile language in which the contract is written. Beyond this, however, 
the principle does not extend j merchants are not prohibited from annexing 
what weight and value they please to words and tokens of their own pecu* 
liar coinage, as may best suit their own purposes, but they ought not to be 
permitted to alter and corrupt the sterling language of the realm. If they 
use plain and ordinary tenns and expressions, to which an unequivocal 
meaning belongs, which is intelligible to all, then, it seems, that according 
to the great principles so frequently adverted to, that plain sense and mean¬ 
ing ought not to be altered by evidence of a mercantile understanding and 
usage. It ha clear, indeed, that if a contrary practice were to prevail, and 
be carried to its full extent, the effect would nearly be to render it impossi¬ 
ble to make a special contract in mercantile affairs, and to compel all 
persons, under all circumstances, to conform to the usages of trade * the 
written contract would become a dead letter ; the question would not be. 
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what is the actual contract, bat, wliat is the usage; und the very same terms 
would denote different contracts as often as mercantile fashions varied. In 


short, the jm ei mrnut leguendi, in & legal sense, would become wholly 
dependent on the usages of trade.” 



Thus evidence of usage of trade was rejected, to show that a con¬ 
tract coneorning u prime singed bacon," would admit of an allowance 
for what the trade knew as * f average taint/' Thus when a policy was 
effected on a ship and goods, on the ehip i( till anchored 24 hours/' 
and on the goods “ till safely delivered evidence to show that the 
risk on the goods as well as the ship, by usage, expired in 21 bourn* 
was rejected. So where a policy was effected on the “ship, her tackle, 
apparel, boats, &c/' evidence of usage that underwriters never pay 
for loss of boats slung upon the quarter, outside the ship, was rejected. 
So in an insurance whore “glassware in casks' 1 was contained in the 
memorandum of excepted articles in a fire policy, evidence of an un¬ 
derstanding that this meant in open casks only, was rejected. So of a 
custom that “ hills” meant approved bills. 


§ 664. 4th, A& to annexing customary incidents .—When there is 
a well known prevalent custom with respect to a thing, and a contract 
made about that thing is entirely silent as to such custom, it is to be 
presumed that the parties contracted with reference to such well known 
custom ; and the inference from their silence is, that they intended 
their contract to be read subject to such custom. Hence, paid evidence 
of such custom is receivable in aid of the instrument; and the law 
itself follows this practice ; as when a contract written or verbal is 
for the delivery of goods, though nothing bo said about the time of de¬ 
livery, the law presumes that, the delivery intended was one within a 
reasonable time : so also with regard to price; as where a man pur¬ 
chases an article in a shop, or orders goods to be made, if nothing is 
said about price, the law will infer that the contract was made on a 
tacit mutual consent that the price should be a reasonable one. The 
maxim is expreuio eorum qum taciti imunt nihil operdiurffl The ex¬ 
pression of what is tacitly implied, is inoperative ; i. e , gives no addi¬ 
tional force. A common instance is that of promissory notes, which 
are sometimes thought to require the words lt for value received," 
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whereas the law implies that every promissory note is made for a 
good consideration ; and hence the words aro superfluous.^) 

§ G65* * Following the general presumption which the law raiiee 
from silence in these cases, it is allowable to annex *o an instrument 
customary incidents. The leading case upon this point is Wiggks- 
mrth p. DatlwonS b) where a tenant was allowed to take the away-going 
crops after the expiration of his lease, on proof that each was the cus¬ 
tom of the country, his lease being silent on the point. So when a 
hill or promissory not© is silent as to the days of grace, parol evidence 
may b© given of the custom which varies in various localities ; and 
the maxim is cmsneiu h loci oUertanda local custom is to be res* 
peeled. 

| 660, But no such evidence of custom can be given when the in¬ 
strument is not silent; for it U of course open to the parties to ex* 
elude the operation of the custom by express agreement. The maxims 
are Quilihet potest rmuntiare Juripro sc inircducto: (*) every one may 
renounce the benefit of a right in his favor—usually illustrated by a 
party declining to avail himself by plea of the statute of limitations* 
And again ; M&dm et conmntio tin cunt kgemS& The form of agree¬ 
ment and the convention of parties overrule the law* Expremo facit 
tyMare taciturn. That which is expressed excludes implication* £z~ 
prmfo uniuB esi exdusio alterimM) The express mention of one thing 
implies the exclusion of another* 

§ 6ti7* 5th* To rebut a presumption *—Since Presumption is mere¬ 
ly an inference raised from, and not by the written instrument: parol 
evidence to show that the presumption is in fact faulty and not well 
founded, is admi^aible ; for it does not in any way contradict the writ¬ 
ing* Thus the law presumes that a legacy to a creditor is in satisfac¬ 
tion of a debt; and that a portion advanced to a child is an ademption 
of a legacy to her* In both these cases parol evidence may bo given 
to rebut the presumption* 
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Where parol evidence u offered m original and in depended 
testimony. 

§ 668. In certain cases the law has made a writing the iodisponsi* 
bio depository of evidence of a particular fact Such for instance is 
the law which requires a will to be in writing ;f/> contracts of a cer¬ 
tain value to be in writing ;'M acts of Courts of Justice, and the like. 
Here, to permit these facte tx> bo proved by parol testimony would 
stultify the law. Accordingly a judgment cannot bo proved by parol 
evidence, its only proof is the production of the record, or such exem¬ 
plified, sworn, or certified copy, as the Legislature has approved. 

So again when parties have reduced their contracts to writing, they 
have tacitly consented that their agreements shall be evidenced by the 
writings alone ; and here again the contract must be proved by ita 
own prod action. 

§ 669. But where a writing is only a collateral memorial of a faet> 
it will not exclude parol evidence of the aamo fact. Thus tho fact of 
a marriage may be proved by a witness who was present at the cere¬ 
mony, os well as by the registry. Thus the fact of payment of money 
may be proved orally, notwithstanding the existence of a receipt. So 
in Humbert p. Cohmff^ 

M Where a receipt for money has been given on unstamped p.uper, it may 
be used by a witness who saw it given, to refresh his memory / 1 

§ 670. Where a document which might have been pleaded as an 
estoppel, has not so been, parol evidence is admissible to contradict the 
instrument. 

§ 671. Parol evidence may always be given of Inscriptions on 
walls, tombstones, mural tablets, sasanum* let into buildings, and the 
like, which from their nature are incapable of removal. 

IL Proofs to be applied by ike Judge. 

§ 678. All evidence, we may remember, ib either direct or indirect, 
the latter of which is tho same as eircumtantmL It is but com para* 
lively seldom that any case can be exclusively proved by direct teati- 
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more 


mouy L 

stance, where an attesting witness stands forward to swear 


execution of a document, that is direct evidence ; because he is depos¬ 
ing to a f mi which he saw, and go knows by the direct evidence of 
his sense v ; but in cases of fraud or force, their very nature ordinarily 
necessitates their being committed in secrecy, as for instance, murder 
and robbery in the catalogue of force, and forgery in that of fraud. 
Hence there cun seldom be produced a witness who was actually pre¬ 
sent at the commission of the offetico, unless either by accident, or us 
an accomplice ; and in these cases the medium of proof is generally 


circumstantial evidence. 

^ 673, In dealing with the circumstantial evidence (which must 
be "established by direct evidence (s&o unto § 299) the nicest discrimi¬ 
nation of the judge is called into play, to guard against an undue 
preponderance being given to any one or more circumstances; to see 
that the whole are received by him without onmsimyf and that the 
chdn of evidence is complete without any broken oi faulty links.W 

The provinces of the Advocate and the Judge are widely distinct. 
It is the duty of the former to prove : of the latter to infer. Bias, so 
lon^ as it does not blind a pleader to the weak points of his case, is 
by no means incompatible w ith, indeed offctimes it is highly incen¬ 
tive to the proper discharge of his functions. It is totally inconsis¬ 
tent with the office of the judge; and it is a forgetfuluess of this dis¬ 
tinction which is apt to lead judges, especially where they are not 
raded by advocates on each side of the case before them, to adopt 
rather the views of a pleader than of a judge, and to support their 
own pro-conceived opinions by argument, rather than to hold the 
scales of justice even with blind impartiality. We are now entering 
upon the consideration of inferences and presumptions which load us 
out of the drier subject of our study into what has boon called the 
romanco of evidence* 


g 6* 4 . gome indirect evidence is by its very nature conclusivo ; as 
where a man accused of murder proves that at the time the crime 
was committed, he was at a distant place : or in technical terms ea¬ 


rn It U unnecessary to fallow SUrkie through that portion of bw work which treats of the 
different produce* of judge anti jury, as the two functions nro in iho Comp&oy'a Courii 
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SgfiP&TB function* ofjudge and jury hcoeuio they are united in him The jury 
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tabiishes an alibi: but generally speaking, indirect or circumstantial 
evidence only affords the material from which the mind of the judge 
will draw inferences. 

§ 675* There arc some inferenees which the law appoints as neces¬ 
sarily to be drawn from certain given facta ; consequences attaching 
to them ; presumption a arising upon them. These presumptions (by 
which name wo will call inferences drawn from facta) are clearly ar¬ 
tificial* As for instance, the presumption of satisfaction of a bond 
after a lapse of twenty years. Why twenty years ? Why not nine¬ 
teen, or twenty-one P Here it is clear that an artificial effect is given 
to an established fact, going beyond its necessary effect, And those 
presumptions are of two classes ; first, such as the law says are in them¬ 
selves condmm; secondly, such as the law Bays shall be drawn, but may 
be rebutted. These two olasses are called pr&sumptiones kgis t or , juris. 

§ 676. There is another class of presumptions which the law in¬ 
deed does not say ohall bo drawn, but which the mind of an intelli¬ 
gent man will naturally draw from given facts before him. They arc 
as various aa the whole round of human action. There is nothing 
artificial, or technical about them. They are not the creatures of the 
law like the presumptions described in § 675. They are called prw- 
sumptiones hominie ; or facli. Presumptions of fact, or natural pre¬ 
sumptions. 

§ 677^ The probative force of a presumption arises from the known 
connection between the fact to be proved (factum probandum) and the 
facts which are established by the party on whom reals the burthen 
of supplying the evidence. (See ante § 97.) If experience assures 
us that there is ordinarily such a connexion between them, it is only 
reasonable to presume that a similar coincidence exists in the ease 
immediately under consideration ; that the ease presents an example 
of, not an exception to, the ordinarily existing connexion. At the 
same time, as it is always pmible that the connexion may not exist 
in any particular instance, and that the case before the Court may be 
an exception to, and not an illustration of the general rule; it is (except 
in those cases in which the law directs that the presumption shall be 
conclusive) open to the party against whom such presumption operates, 
to show, that in point of fact, in his particular case^the inference does 
Kotf fairly arise, because the supposed connexion does not exist. Let 

us examine the instance given by Lord Coke, of a man found in a room 
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suddenly dlftd of a sword-wound, and another seen running out of that 
room with u Moody sword in his hand. Here the presumption is Tory 
strong that the deceased was murdered by the man so met; because 
death by a sword-wound is connected with a sword, and the cornmis- 
eion of crimo is connected with an attempt of the criminal to escape 
detection* * Yet here it would be monstrous to hold that the presump¬ 
tion was irrebuttable ; for the connexion between com mission of crime 
and flight depends upon the adaptation of the flight to escape notice* 
Thus, if the man were seen running out in the open day into a crowd¬ 
ed street) the presumption that he was attempting escape might not 
arise \ at any rate with the same force as if he were skulking away at 
night. He might have run out, seized with horror at having discover¬ 
ed the body, to give the alarm, or to procure assistance* And as to 
iho connexion between the wound and the weapon in his hand, he 
might have drawn it out of an existing wound, rather than himself 
have plunged it in* Ho might have killed the deceased in self-defence : 
the deceased might have committed suicide, and any one of these hy¬ 
potheses ho might reasonably prove, by such evidence as was in his 
power* Thus be might show that the deceased had threatened sui¬ 
cide : that the wound was in a place and direction rendering it pro¬ 
bable that it wm inflicted by the hand of the deceased; that the wea¬ 
pon was the deceased's : that he had purchased it under circumstances. 
tending fo raise a belief that he meditated some such use of it as self- 
destruction ; or that the deceased had attacked the accused, and so 
pressed him, that in self-defence it was necessary fo slay him: or he might 
bIiqw that there were marks about the room indicative of murder by 
some third per son, such a? bloody hand marks not corresponding with 
lua own hands : opened windows and bloody marks on the sill, ub of 
escaping murderer; foot-marks outside, and the like, A considera¬ 
tion of these circumstances should suffice to teach the groat circum¬ 
spection necessary in dealing with presumptive evidenced 

I* Presumptions of Law. 

§ 678* 1st* Irrebuttable ,— The tendency of modern authority is 
to restrict rather than increase the number of irrehuttablo presump- 


Sf\ f » * dixuloh of prefntnpttenj. a0*7 obsolete, into violent, probohie and light-, 

*7 , ? . ; ^ “WWBi for it n Impossible to #07 where the one begins and the other ends* 

And it it* Singular thei kord Coke ahotilti have girea the instance in Iho test es &u illusin- 
tion of notmt preautnf turn. 
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. : and with some few exceptions* tile class might still advantage¬ 

ously be narrowed. Bee Best, § 46, 

#1 But if artificial presumptions have tlirir use, they have likewise tlieir 
abuse. In unenlightened times, or m the hands of a corrupt tribunal, they 
are most dangerous instruments * and even In the best times, and by the 
best tribunals, require to be handled with discretion, Some very absurd 
and mischievous presumptions of this kind are to be found in the works of 


”§L 


the civilians, as well ns in the laws of modem France; and in this country 
juries have been frequently advised* if not directed, by judges to presume 
the grossest absurdities under colour of advancing justice, A welt known 
instance of an extremely violent and harsh presumption is to be found in 
the statute *21 Jac. L c* 27 ; by which it was enacted, that every woman 
delivered of bastard issue, who should endeavour privately, cither by 
drowning or secret burying, or in any other way, to conceal the death 
thereof, so that it might not come to light, whether it were bom alive or 
not, should be deemed to have murdered It, unless she proved it to have 
been bom dead. This cruel enactment, w hich seems to have been copied 
from an edict of Hen. II, of France in 1556, the principle of which is also 
to be found in the laws of some other countries, has been repealed by the 


43 Geo, ill, c, 68, 3, 3, The conclusive effect formerly ascribed to the 
confessions of accused persons, and to attempts by flight to escape judicial 
inquiry, are likewise among the most general in stances, 11 

We must however enumerate theae irrebuttable presumptions as 
shortly as may be, 

§ 679, A person under fourteen in England is conclusively pre¬ 
sumed to be incapable of committing a rape. But in this country such 
a presumption would not arise, 

| 660, A child under seven years of age cannot commit a felony* 

| 631, A sane man of years of discretion is conclusively presumed 
to contemplate the natural and probable consequences of his own acts, 
and therefore the intent to kill is presumed from the deliberate vio¬ 
lent uao of a deadly weapon. So on an indictment for cutting with 
intent to do the prosecutor some bodily harm, the judges held that 
the prisoner was rightly convicted, though it appeared that his real 
intent was to wound another; so of intent to defraud ; (sco ante § 
97 and 98.) 

§ 6S2, This doctrine of intention is one of peculiar interest to the 
student; because the decided cases in the various Company's Courts, 
whether from a leaning in /worm vU&, a disinclination to proas the 
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eztremo penalty of the law, of from a misconception of the doctrine 
itself, do indubitably evince most extraordinary mlscarriagca of jus¬ 
tice arising from a misapplication of the law as to intention. In 
Woodfaire caae,(0 Lord Mansfield lays down the law in such clear 
terms, as once understood, ought to prevent the possibility of error in 
this respect. He there say a 4f When an act in itself indifferent, if done 
with a particular intent, becomes criminal, then the intent must bo 
proved and found ; bui where the act is itself uniatful, that is primd 
facie and unexplained, the proof of justification or excuse lies on the 
defendant, and in failure thereof the law implies a criminal intent/' 
Thus, where words affecting a person's reputation are spoken or writ¬ 
ten on a Justifiable occasion, as for instance, where an enquiry is made 
of a lat© master as to his servant's character, by one to whom the ser¬ 
vant hue applied for employment; here, as the occasion for using the 
defamatory language was lawful, the law will not presume that the bud 
character was given with a malicious intent ; and the plaintiff must 
prove that the defendant was actuated by actual maIico>0 But where 
a man kills another under the circumstances mentioned in § 681, hero 
as the act itself ia unlawful, the onws of showing justification or excuse 


(Z) 5 Barr* 2661. 

fat) |t may bo uaeftfi to have o dear uadorstflnding of the distinction betv^n legal and 
ootuat malice, beC&UM* as pointed oat in the text, in trials of action* for Zander the dletino- 
lion con&tstiHlj' arises, If the ocC&Hpii on which the defamatory matter is published is not 
lawful, and therefore not privileged, there is no necessity for the plaintiff to prove that the 
defendant wav actuated oj malic a; because &a the act was not u ind lifts rent/' the law implies 
malice (which U styled legal malice) and the plaintiff need only show that tho libellous Mat¬ 
ter is falsa ia fact /as if a scurrilous libel affecting private character be published in a news¬ 
paper i hut when tho occasion ia justifiable, for i ns'.anco a criticism ol a volume of poems, as 
the occasion is lawful, express or actual malice most bo proved. 

Tho leading case on thus distinction between legal and actual, implied and express, malice, 
is Br&magc v. Prosser, 4 B. and C. 247 1 where Bayiey, J. says 

■' Malice in common, acceptation means ill-will against a person, but m its legal sense it 
means n wrongful net, done intentionally, without just cau'te or excuse. ^ If 1 give a perfect 
stranger a blow likely to produce death, I do it of malice, because I do it intentionally and 
without just cause or excuse. If I maim cattle, without knowing whose they are, if 1 poi¬ 
son a fishery, without knowing the owner, l do it of malice, because it is a wrongful act, and 
dono intentionally, If E run arraigned of felony, and wilfully eland mute, I am said !o do 
It of malice, because it is intentional and without juil cause or excuse. ^ And if I traduce a 
mfa, whether I know him or not, uud whether I intend to do him an injury or not, I ap¬ 
prehend the law considers it as dene of malice, because it is wrongful and intentional. It 
equally works an injury, whether I meant to product* an injury or not, and if I had uo legal 
excuie for the slander, why is ho not to have a remedy against mo for tho injury it produce* ? 
And 1 apprehend the law recognises tho distinction between these two descriptions of malice, 
malice in fact nod malice in law. in actions of slander. In an ordinary action for woxds, it ia 
sufficient to charge that the defendant spoke them falsely, it is not necessary to state that 
they were spoken maliciously* This is so laid down in Styles 392, and wu adjudged upon 
error in Mercer Spark*. Tha objection them was, that tho word* were not charged lo 
here been spoken maliciously* but the Court answered, that the words were themselves 
malicious and slanderous and, therefore, the judgment was affirmed. But in actions for 
auoh slander as is prim* facie excusable on account of tho cauie of speaking or writing it, as 
io the case of servant's characters, confidential advice, Or communications to pc moss "tv ho ask 
it or have a right to expect it, malice in fact must be proved by the plainlifi, and in Edmon¬ 
ton v , Stcvsimn t Lori Manifold lake* the distinction between these and ordinary actios of 
ii§ud«T,f* 
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cn the prisoner* and ho moat show that tha death was the conse¬ 


quence of accident, misadventure, ox the like ; and if he fail to do 
this, the law conclusively implies the intention, on the presumption 
that ©very one intends the natural consequences of his acts. The ab¬ 
sence of intention to produce that result which naturally follows on 
certain acts, is not to be got rid of by bare denials or protestations on 
the part of the prisoner, or by fanciful arguments on the part of the 
vakeel or judge ; it is very true that as the law maxim expresses it, 
* non culpu nisi tneus sit there is no guilt unless there be a guilty 
intention ; but as another maxim teaches, animus ex qualitate facti 
prmumitur; the intent is presumed from the quality of the act, 

§ 683, Tried by these lights, how extraordinary appear the fol¬ 
lowing decisions. Sec Ooverfitnent Dufftffa and others, page 113 of 
the Criminal Reports of the Fonjdare© Ud. for 1851, 

And a case reported in the Englishman of lOth March 1853- 


“ Nurst Jerghia was tried by Mr, Garstin, the session judge of SarUm,for 
the murder of an infant named Tughroo, aged four months. 

« The facts are as follows On the 22nd of December last, the prisoner 
desired the prosecutrix* her siaterdndaw, the mother of the child, to take 
some rice to her brother in the fields, Sho did eo ; leaving the infant in 
prisoner’s charge. On her return she found the child in the prisoner's arms 
much scratched, and swollen about the neck. The child died at eight o clock 
on the eve of the same day The prisoner admitted that she had squeezed 
the child's throat, and that it waa her fate to destroy it. The evidence of 
the surgeon showed that the child had died by pressure, strangulation. The 
prisoner's father-indaw deposed to the women having had frequent quarrels, 
and to the prisoner's threatening to kill the child if the mother did not leave 
the house* 

*< The Mahomedan law officer was for acquittal. Mr. Garstin differing from 
him, the case was referred to the Sadder, 

Mr. Dunbar of the Sudder observes as follows :— 4 Considering the ease 
€ with which she might have completed her purpose, had her intention been 
£ to kill the child, I think it reasonable to infer she meant nothing more than 
1 to do such hurt to the child as would seriously alarm the mother, and com- 
‘ pel her to leave the house. The depositions of the medical officer show 

* that the congestion of the organs caused by the strangulation was greater 

* than so young a child could bear* It is to bo inferred from this, that if 

* the child had been older , or the strangulation somewhat less* death would pro* 

* hablg not have ensued * The prisoner could not of course be aware of the 

* exact degree of violence which she could use without danger to lfe } and there* 
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to a greater extent than she cokiemptatcd, 
of the doubts ivhich fairly arise in this case/ &e, n 


| 684, Such also is the presumption that every man knowa the 
Law. This U in truth a fiction, for though all sane men know the 
difference between right and wrong, and the penalties for the more 
atrocious crimes, and though the better educated may Lave a smat¬ 
tering of Blackstone, the people at large are no more acquainted 
with the Laws under which they live, and the changes introduced 
by the Legislature, than were the Homans, when their Edicts were 
suspended high on lofty pillars, and written in small characters. The 
maxim is Ignorantia faeti excusat; u;noranlia juris non excused f n J 
ignorance of fact excuses ; ignorance of law docs not excuse. So, if a 
man under a mistake of law wore to kill an excommunicated or out¬ 
lawed persoDj he would be guilty of murder; for tjnorantiaeonm qxm 
quit scire tcnctur non meumt ; ignorance of those things which every 
one ia taken to know, offers no excuse, But ignorance of fact is an 
excuse, as where a man intending to kill a housebreaker, by mistake 
kills one of his own family,^) 

§ G85, So there ia a conclusive presumption, in favor of the pro¬ 
ceedings of Courts of Justice: that they have been correctly made— 
and the maxim is omnia prmsumuniur solenmier (or rite) esse acta. All 
acts (of an official nature) are presumed to bo rightly done ;Cri and 


(tt) Sec Broom's Leg. Max, ISO, 

(o) This doctrine in often of application m respect to payment of money, whioh may bo 
rieoverei back where it has bccri paid wmet ignorance ei facte* provided there hare be*.a m 
laclica in the p^rty paying it, and titoro til no ground if claim it in conscience ; but it is 
rant recoverable, if it be paid with full knowledge of fho faot«, but in tenorauu* of the law, 
If there be nothing unconecientious in the retainer of it Beo 2 Sen* L G- p. 2H. Marriott 
t>, Ha>npton t 

(p) Sen Broom's Leg. Max 729 : bat though this h placed by tex‘ writers among irrebutta¬ 
ble presumptions* the maxim conti it uca, 4 do*m probetur in contrariumS until the contrary 
is shown ; vthocce 1 should feel inclined to place it at once under tbc category of rebuttable 
presumptions. And 1 would give a caution against a too wide application of tbia rak-. Jt 
cannot $lvo & Court jurisdiction. A EuaglsLrute cannot claim shelter under tbie presumption 
merely hecauec he boa acted as a magistrate. HE* jurisdiction must be shown, and then the 
ranxim applies I n Taylor v. Cl«mson T 11 CL and U 610* oflbmlng the judgment of the 
lixchoqnur Chamber, 2 Q B. 078*—tbc leading cmo on the necessity of ahuwiog jurisdiction 
—Lord Brougham makes the following pertinent remarks ; 

u It cannot bo doubted* that, where an inferior court (a court of limited jurisdiction, either 
in point of place or of subject matter) asfuinr! to proceed, its judgment must set forth such 
fact* m show that it has jurisdiction, and must show nbo in what respect it has jurisdiction. 
But it it another thing to contend that it must set forth all the facta or particulars out of 
which ill jurisdiction arises. Thus, if a power of commitmeator Other power ia eirsm to jus¬ 
tices of a county* their conviction or order must act forth that *hey arc two such justices of 
sac U county, in order that it may be eettamly known whether they constitute the tribunal 
upon which the statuU tfiey a'Wume to net under has conferred the authority to make that 
order or pronounce that conviction. Batj although it Is necessary that the jurisdiction of the 
inferior court should appear* yet there ia mo particular form in which it should be made to 
appear. The Court above, vvkich bos to examine, and may control, the inferior court* must 
bo enabled, somehow or other* to ace that there ia jariidMw such as will support the pro- 
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this stands also the force of the maxim retja dieaiujn'O v&rilaU 
aedpitur (see ante § 460.) 

§ 686. Such is the presumption founded on length of time—on 
which stands the force of title by prescription, the reception of deeds, 
wills, writings, &e. after thirty years, without proof ; and hence the 
force of statutes of limitation. (*) The maxims viyilanli&us non dor- 
micntd'iis jura subset-dual .- {the laws assist tho30 who are vigilant 
not those who sleep over their rights) interest reipublua ut sit finis 
litium, and the like may be referred also to this source. 


$ 687. It is a conclusive presumption of Law that a person pur¬ 
chasing goods implies a promise to pay a reasonable and fair price 
for them. 


§ 688. It is on the presumption that what a man has deliberately 
done, is true, that the force of estoppel^) rests (sec ante *5 87 and 95.) 

§ 689. It is a conclusive presumption according to the Law of 
England that a bond or deed has been executed for a valid consi¬ 
deration. Eufc the remarks I have before made on this subject should 
he borne in mind. See 91. 


See Morley’s Digest, Tit. Ev. c. 29. 

“ A demand of a sum of money deposited with the defendant thirty years 
previous to the filing of thfe bill, but sworn by the answer to have been paid 
over according to the directions of persons whom the plaintiff represented, 
was dismissed, but without costs ; it being presumable, from the lapse of 
time, that the demand bad in some manner been satisfied or released. 
Chintadry 1‘etla Peeramah Syr any and others v. Niiteapah, 16th Aug. 1808. 
1 Str. 283." 


§ 690. So the wilful neglect of a Defendant to plead within the 
time appointed by law is taken conclusively against him as a confes¬ 
sion of the Plaintiff's right of action. 

§ 691. So, that some damage results from an unlawful act. 

§ 692. So, in favor of legitimacy, where husband and wife have co- 


coefltott ; but in what way it shall so see it is not material, provided it does so see it. The 
rule, therefore, may bo stated lo be, that, where it appear* upon the fee# of the praeacaings 
that the inferior court has jurisdiction, it will he Intended that the proceeding® are regular; 
but that* unless it so ftp pc mis,— that is, if it appear affirm* iire]y_ thee the inferior court imi 
no jurisdiction, or, if it he left iu doubt, tv holier it has jurisdiction or not,—no such iuUdu- 
Exnt vriil bo made/* 

Sec also Dempster v. Purnell , 4 Scott's N. J5. p, S0* 

{q) See Keg, II, of 1802* Sec. XVIII, Macpftmon p* 74* 

(r) And see Tayhr x J 72 — 60 s 
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habited together and no impoteacy ia proved, even though it be shown 
that the wife is guilty of inadeHty at the time. W Pater tot quern mptia 
demons trmiS*} 

§ 603. The New York Code, § 1779, gi ves the following list of ir¬ 
rebuttable presumptions ; and it appears to me th at the framers of 
that Code have exercised a prudent discretion in their limitation of 
this class of conclusive presumptions, 

« 1 # An intent to murder* from the deliberate use of a deadly weapon* 
causing death within a year* 

« 2 # A malicious and guilty intent from the deliberate commission of an 
unlawful act, for the purpose of injuring another. 

it 3 . The truth of the facts recited from the recital in a written instru¬ 
ment, between the parties thereto, or their successors in interest* by a sub¬ 
sequent title, but this rule does not apply to the recital of consideration. 

** 4 , ’Whenever a party has, hy his own declaration, act or omission, in¬ 
tentionally, and deliberately led another to believe a particular thing true* 
and to act upon such belief* he cannot* in any litigation arising out of such 
declaration* act or omission, be permitted to falsify it 

“ 5. A tenant ia not permitted to deny the. title of his landlord at the 
time of the commencement of the relation. 

« The issue of a wife cohabiting with her husband, who 13 not impo¬ 
tent is indisputably presumed to be legitimate. 


(a) See Cope v. Ctepe, 1 M. and lb 269^270. 

(0 See Broatn's Leg. Max. 339. 

M ^Somptr presumilur pro legitimations pwf^fUfUj *t jilvxUonan po/es/ proSari. 
Thus it is a pratsswfipHo Juruat dsjure, that a child burn after weih^k, of whiuh the mother 
was ^Yi?n vbthly pregnant at the time of the mairngo, niust be l iken to be ine offspring of 
the husband. So every °^ ;torB_dunn^ ?. W ^oEh”£iU- 


fcylds even when tlus u&tUeiiM living apart ay muumi r * 7 

liar a ted by a divorce a mensd at thorot pronounced by a court of competent juris diction, in 
which owe obedience to the sentence of the court will bo presumed. In very ancient times 
this presumption of legitimacy was only prvsnmptio /t™, but was subsequently raised into 
u conclusive pro&umpUoD when the husband win within the four ecas at any time daring the 
proutioicy of the wife, in later times, however, this bus beau very properly relaxed ; and it 
F.nLp.iLl to negative th,- fact of «™1 i.tcveourw, bci™* ^ Jvnngth* urn* 

Whun according to the course of nature, the husband could bo the father of thn child. If, 
however, the fuel of sexual intercourse between the husband and w.fo within that time baa 
be u established to the satisfaction of the jury, the presumjmmi cannot ho rebutted by proof 
of udXry, aa the law will not in that cue aUow a balance of evidence &» to who irts most 
likely to be the father of theehUd^’ 

cbUdtoVu in WGdlook "is presumed to he tfeo child of the father ; legitimacy f^jr. 
ing tho marriaeo bud. Jemtmt Sin 9J e* Wktj Sin&e* and another*. Jut Swstr^ Vbby 

£&qjet 6 th Feb. IM* 3 Mioorc lad. App> 215- 

**% wOTODn 1 ^hig E hir hasbaad and going to reside with her friends, and he net sending 
for her back, docs not constitute sufficient proof that he hui turned her out for bad Conduct. 
M f . Sahodraht\ tfunhoo LalL 6 th June 1616* 1 DcCtf. F* JCb^mpaOB! 

t5\m iatto Eahwasdattlair. 
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** 7, The judgment or order of a court! tv hen declared by this code to be 
conclusive : but fluch judgment or order must be alleged in the pleadings, 
if there be an opportunity to do so ; if there be no such opportunity, the 
judgment or order may be used as evidence/' 

| 094, 3d* Eehultalk Presumptions *—We may enumerate first the 


general presumption in favor of innocence till guilt be proved : this 
pervades the whole law. Instances will be furnished when we consider 
the rules of construction of instruments, in which the same maxim will 
he found to operate to exclude illegality whenever possible* 

The maxim is, Odiosa ct inhonesta non sunt in legeprmumenda. That 
which is odious or dishonest is never to be presumed to exist Thus 
a party ho possession of property is primtt facie hold to be in rightful 
possession : and the onus of proving his possession wrongful lies on 
his assailant. Thus Ouster —* wrongful dispossession—is never pre¬ 
sumed/ 1 ^ and must be proved* Hence also fraud must be proved. 


§ 695. Consideration fora promissory note is presumed; but is 
rebuttable* 


§ 696.’ There is a presumption against irreligion—especially in 
-Jlrticulo mortis ; on the "faith of which stands the admissibility of 
dying declarations without.oath. The maxim is nemoprmumUur esse 
inwumor sum ceterna mtutis, et maxim e m articnlo mortis, no one is pre¬ 
sumed to be regardless pf his own eternal salvation and especially at 
tlxe moment of death. Upon this ground arises the presumption that 
evidence delivered in a Court of Justice is true (though sad to say 
the contrary presumption ought almost be raised in Indian Courts) 1st, 
because experience shows that human testimony is more generally true 
than false. 2nd. Because the Law will not presume the crime of perjury, 
3rd* Because the Law will not presume an intention to injure the party 
against whom the false testimony is offered# 4th* Because the Law 
will not presume irreligion. 


§ 697* Thero is always a presumption in favor of any act, that it 
has been rightly done* The maxim already quoted (see § 683) is. 
Omnia prmumuntur rite esse acta* Whenever there is general evi¬ 
dence of acts having been regularly and legally done, the proof of 
those eircumstances which probably attended them, is dispensed with* 
This r ule is applied not only to official acts, but to those acts of private 
parties which are of a formal nature. 


v 1 


(t>) Injuria non prasumitur. 



mmk eite acta. 

Is presumption arises in three different wbjbJ^) 1st* When from 
the existence of an act, the existence of prior acts necessary to it are 
presumed. The maxim is priors prmumuntur a posterioribus : from the 
posterior we presume the prior. As for instance, in judicial matters 
after verdict; where it will be intended lhat all the evidence necessary 
to support that verdict was established. So in private matters ; from 
proscriptive possession, a deed of grant, as its origin, is presumed. 

See Morley’e Digest, N. S. Tit. Ev. o. 34. 

te "Where an attachment has issued by order of the Court, and subse¬ 
quently a declaration of forfeiture made by the Governor-General in Coun¬ 
cil, it must be presumed that all things previous to the attachment were 
regularly and legally done. Mt. Ohoobb Koonwnr and others v. The Collec¬ 
tor of Henures* 17th Dec. 1847. MS. Notes of P. C. Cases- 

2nd. From prior acts the posterior are presumed. The maxim 
is posterior# prmumuntur a prior ihm, For instance, when the 
signature of a deed is proved, its delivery may be presumed. 

See Burling v* Paterson.^ 

« Where the attestation of a deed is in the usual fora, and the attesting 
witness recollects seeing the party sign the deed, but does not recollect any 
other form being gone through, it will he for the jury to say on this evi¬ 
dence. whether the deed was not duly signed, sealed, and delivered, as all 
that is very likely to have occurred, though the-witness did not remember 
it.” 

So in Bid t\ SohsonM 

«If a bill for the specific performance of an agreement state that the 
agreement was in writing, signature will be presumed." 

3rd. Where the extreme* being proved, intermediate proceedings 
arc presumed. The maxim is, probalis extrenm prmumuntur media : 
as for instance, when there have been severe! conveyances of an 
estate which has passed through various hands, from that’of the first 
grantor to that of the present holder, the original grant and the 
last being proved, the intermediate, or mesne, assignments will he pre¬ 
sumed, (*) White v v FoljamheM) 

O) fie**, $ 334 ft ie$* 

(a) & C. and IK 570. 

(y) 1 Sim. ortd Sf* 543. 

(*) In accordance wltH this ii the practice of conveyancers, who do not recite each meme 
r ttfgwnent, but merely etato gaaeratly the fact after showing the comnKUCOment of the 
estate \btk% il by various me sac assignments, &e." 

(o) II Fw. 350. 
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mike good a Title to the Residue of an old Term, mesne Assign* 
meats, which cannot he produced, will be presumed, even at Law,” 

% 698- Where a natty is proved to have acted officially in a public 
capacity, his appointment is presumed* So when a person purpor ts to 
have acted magisterially, it will not be necessary for him to show that 
he is a magistrate ; that will be presumed ; if in fact he is not, it 
will lie on the other party to show that- 
See M'Qahey v . AktonS h ) 

« To an action brought by the vestry clerk of the pariah of frt. Paneras, 
under a local Act, the defendant pleaded that the plaintiff was not vestry 
clerk that evidence of trig acting as vestry clerk was sufficient primd 

facie evidence of hia appointment” 

XI. v* Winifred and Tftos. Gordon.^) 

« On an indictment for the murder of a Constable in the execution of Ins 
office, it is not necessary to produce his appointment ; it is sufficient if it be 
proved that he was known to aci as Constable-” 

See Taylor, § 111, where the instances are collected. 

n*, 

| 699. A presumption arises from possession and user, that the pro¬ 
perty rightfully belongs to him who possesses or uses it. The maxims 
aro various. l\Tt*Uar cs$ conditio possidentis* Th© condition of tho 
possessor is the better, and see ths maxima collected iu § 684 ante, 
ex dudurnitate temporis, 8>c, But this, and claims founded on user, 
possession, and the like are constantly defeated by showing that tho 
eatato originated in fraud, violence, &c., or that the possession has 
been permissive, and not adverse ; or that the party assailing has been 
under some legal incapacity, such as infancy; or physical incapacity, 
such aa absence, to maintain his right; and these exceptions will be 
found to be eared in the Regulation of limitation,^ 

So also on this ground stands the case of an easement, or right of 
passing over or using the property of an other, as of a path across the 
land of another, right of ferry across a river, use of water for tanks, 
use of channels, lights, air, &c. 

§ TOO. So a presumption will arise from non-user : as in the case 
cf payment presumed of a bond on which no demand has been made 



(b) 2 Meet* and IF- 20G- 

(c) Leach's Cr , C 

(d) ileg. II. pf 1802, Sec- XYIIL 
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interest paid for twenty years. See the ease of Oswaldv. 
where it was said, 

41 Twenty years without any demand is of itself a presumption that a band 
1 ms been paid. Vide 2 Str. 826, 827/' 

So where a Mahomedan woman allowed 42 years to elapse without 
making any claim, though many suits respecting the property had 
arisen in the interim, this was held to be a strong presumption against 
her marriage with the man whose property it had been, and whom she 
sought to represent as her husband. 

See also Morley^s Digest, Tifc.Ev. cases 19, 86,89, 94, 98, 118, 136. 

11 The fact of a Mussulman woman's having suffered forty-two years to 
elapse since the death of her alleged husband, without advancing any claim 
to her share of his property, although many suits had been brought in this 
interval by the other hems, was held to furnish strong presumption that she 
was not lawfully married to him. Ml Shumsoonisa v. Meet Gohur AM and 
other a t 27th Nov. 1827. 4 B. D. A. Hep. 283.--*-Sealy, 

u Where a decree had remained unenforced for twenty-four years, and 
during that time no application had been made for its enforcement, ami no 
reason given why such application had not been made ; it waa held, that 
the presumption was, that such decree bad been satisfied, Mma Uusun 
Jli v . Mirza Shureef and others* Sth March 181L 1 . S. D, A, Rep. 317. 
—Harington and Fombelle. 

** Where A had performed the duties of Karnam for the space of forty 
years, without having had his possession disturbed or objected to, and he 
was certified by the Collector as having been Karmm % but without date 5 it 
was held that A f s grandson was entitled to the office in opposition to the 
claims of B 3 wbo alleged that A was only a Gumashtah of B's grandfather, 
who was the former Karnatn y the Court observing that A could not have 
been a Gumdshtah for so long a period * *und that this, together with the 
Collector's certificate, formed convincing evidence that, whether conferred 
upon him by the Government of the Zammddr y or abandoned to him with 
their consent by B or his grandfather, A was not a Gumfohtah, hut tho 
actual holder of the office of Karnam , DiggavtUy Parufnmah v< Coontamoo- 
Italia Swrratae* Case 1 of 1819. 1 Mad. Dec. 214.—Harris and Cherry. 

41 Where parlies claimed to share in certain landed property , as being 
descended from a common ancestor, with tho&c in possession, their claim 
war dismissed ; as, though the parties were proved to be descended from 
the same ancestor, it appeared to be probable that the property had been 



nor 


(*) 1 1 , B * 270, 
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from the family, and re-acquired by a different branch; and it not 
appearing that there was any trace of proprietary right or possession on the 
part of the claimants since the Company's accession to the Dewanay. Birja 


j Sahet and others e* Moopun Sahee and others* 16 th Jan* 1826, 4 3* D. A, 

Rep* 99,—C, Smith, Leycoster and Borin* 

tl Though she registers made pursuant to the Bengal Regulations are not 
at all of the nature of conclusive evidence of title (the Regulations them¬ 
selves providing against that), yet as the act of registration, after a procla¬ 
mation, amounts to a public, open, and notorious assertion of title, on the 
one eido, the omission to register, unexplained by proof of the ill health of 
the claimant, or absence in a distant country, or ignorance, affords equally 
strong presumption of the non-existence of any title on the other. Where, 
therefore, a party sought to obtain possession of certain property, called a 
3Iadad4-madsL against a defendant, whose adverse possession had existed 
from 1761, upon the allegation that such adverse possession was in the cha¬ 
racter of agent to the plaintiff; the Judicial Committee held (affirming the 
judgment of the Court below) that the proof of such agency lay on the plain¬ 
tiff; and the balance oF evidence being in favor of the defendant's right to 
possession, the circumstance of hia having registered himself as owner in 
\ 797, without any opposition or subsequent claim to register on the part of 
the plaintiff, and having continued in undisturbed possession from that pe¬ 
riod, was conclusive against the claim set up by the plain tiff, Mecr Ifsd- 
oollah v* Ml Beebeo Imaman. 66 th Nov* 1866* 1 Moore Ind* App< 19* 


41 An Jmdnat ndmeh, or deed of trust, not produced fern period of twenty 
years, and no claim made on the strength of it by the party in whose favor 
It was alleged to have been executed, was rejected ivsn fabrication. Ilincha 
Sing and another v* Duhfa j?ai. 1st A ug, 1868* 1 8 . D, A Rep* 24*5.— 

Harington and Fom belle* 

(i In a suit for the Mirasi of certain land, A claimed it as having been 
granted to him by a Samd from Government in 1786, slated to be in his 
possession, hut which he did not produce, bringing forward documents in 
evidence which did not prove any absolute right to the property, and assert¬ 
ing that he had been ousted in 1796 by R, who had procured possession by 
a false representation to the Collector, A*s claim was dismissed for want of 
evidence, the presumption being that R was entitled, by reason of occupancy 
and actual possession, and under the Sa?iad of the Collector* Case of Padre 
GeorgeMamnU. Case 9 of 1807, 1 Mad* Dec* 19.—Cassamajor 3 Scott and 
Hindis*” 


See also the following case decided by the Privy Council. 
u In a suit for mesne profits of lands, purchased by the plaintiff from the 
defendant, the defendant pleaded, in oar to the action, a deed of agreement. 
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con tailing & condition* that the plaintiff (ponding a amt then lately brought 
by the defendant for recovery of the lands in question, and until hia name 
was entered in the Collectors books) should have no claim to the profits. 
The Zillah and Sadder Courts in India discredited the oral testimony, and 
declared the deed to be a forgery. Upon appeal, these decrees were re* 
versed j the Judicial Committee of the Privy Council, upon the evidence and 
probabilities of the case, being of opinion that the circumstance of the ven¬ 
dor not being in possession of the lands at the time of the purchase, and 
that a suit was pending at the time to recover possession* and taking into 
consideration the length of time that had elapsed before the plaintiff made 
his demand* were* coupled with the evidence produced, sufficiently strong 
facts in favour of the deed of agreement. Mudhoo Soodun Sundial v, Suroop 
Chunder Sirkar Chowdrn* 28fch June 1810, 4 Moore Ind, App. 43 i. 

§ 701. There are some presumptions with regard to insurance Law 
which should bore bo noticed. Thus when a vessel has sailed and no 
tidings have been heard of her within a reasonable^) time* she shall be 
presumed to have foundered. Another presumption of this class is 
that if a vessel founders within a short time after sailing without any 
visible or adequate cause* aho shall be presumed to have been 
unseaworthy at the commencement of the risk : and there is an implied 
covenant that the ship ia seaworLliy.tel 

§ 702, A considerable class of presumptions is founded on tho 
maxim, or expressed by it, Lox special nature ardinemM) Tho Law re¬ 
gards the order of nature. Hence Idiotcy, Lunacy* Impotency, are not 
to be presumed, because they form tho exceptions to human nature* 
On this too rests the presumption that infants under seven cWnot 
commit felony, (see ante § 679), CO Hence infants under 14 arc presum¬ 
ed incapable of committing a rope (see ante § 678). Hence the pre¬ 
sumptions respecting the term of gestation with regard to its maxi¬ 
mum and minimum.C*) 

{/) There is nothing in tin? kw to fix what thill he a reasonable time ; but !t practice ore- 
Tails among insurers by which *tj months are allowed for a vessel sailing from one port to 
another ia Europe: 12 months if for any greater diaunen, 

(yj I should mention here that it him Keen now decided by the highest Authority that there 
is no implied covenant of seaworthiness in time poticieiu This was m held by tho Loid 
ChaneeHer (St. I-couords) nod other Judges in the great cjuc ot Gibson c. Small 17 , Jurist 
p, 1131 followed by tho ease ot Thompson ami Hopper 20 p. 60S and Fawcera (») 

Satilicld p* GbOv though in the latter ease Erie J. dissented from the doctrine, In tfio 
language of Lord Campbell the Law may now b* stated thus ** la all voyage policies and 
in ro time policies there b m implied warranty ol seoTraniiinm, In also 20 Jttriit port 
2p,40d. 

(ft) See Thtt i; $ 380, * 

(tj See Broom *j Leg. Mai. p. 232, 

(A) It difficult to fix the pifecho limits, Nine calendar mouth* and about a week &ro 
probably the ordinary maximum. The mmimutn seems to be J 50 days after caueepti on. 
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above presumptions arise from observations touching 
the physical world.<0 Presumptions also aviso from our knowledge 
of the moral world. On this principle stands the probative ‘force 
of entries made against interest* admissions, and confessions* Hence 
we sec the monstrosity of the presumption of the repealed Act 
SI of Jac. I, 37* which militates not only against the presumption of 
innocence, but against the natural instinct of maternal love- Hence 
the presumption in criminal cases that a wife acts under the coercion 
of her husband. See Chellun tf, Mullen and others^ 

So when money is advanced by a parent to a child, it is presumed 
to be a gift and not a loan ; hut when money is paid by A. B, to 0* D* 
the presumption is, that it ia a payment of an antecedent debt, and 
not a loan ; non prvsutnitur donatio, A donation is not to be pre¬ 
sumed, Hence the presumption that every man intends the natural 
consequences of his own act, 

§ 704. We may now enumerate certain presumptions arising from 
the ordinary conduct of mankind, habits of society, or usages of 
trade* 

§ 705. Thus the occupation of a farm, as a tenant, implies an 
agreement to farm well. 

Hiring for service, whore no term is expressed, is presumed to be a 
hiring for such time as the custom of the country sanctions ; so also 
of letting houses and promisee. Here, such contracts are usually 
from men tli to month. 

So of the price of goods; a reasonable price will bo presumed when 
there is no special contract. 

So cancellation of a document may bo presumed from parties 
tearing off names, seals, &c. 

So that documents wore executed an the day they bear date. 

So that partners are interested in equal shares ; under this head too 
falls the presumption that a Hindu family is undivided, 

SceMorley'e Digest, Tit* Ev. o, 93, lOO, 1006* 

“ Where there is no formal separation of interests between brothers, and 
the parties have lived together as an undivided family till five years after 
the death of one of the brothers, the presumption is, that a trade c aided on 



703* The 



(Z) Sea Beit f £883, 

(m) Arbttiftnot't S, C-p> 702, 
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fry the brothers is a joint one. Entry Cundappak ChiiLj v, Dairy Cnstnamnk 
Chitty and another. Case a of 1823* I Mad* Dec* 372*—Grant k Go wan* 

et In the event of joint succession by a Hindu family to ancestral proper¬ 
ty joint tenancy will be presumed until the contrary be proved* Mi. Jordan 
Koonwur v . Chowdree l)oo$M Doivun Singh and others. 19 th April 1841* 
7 S, D. A* Hep. 26,—D* C, Smyth. 


“ The presumption of the Law is, that the whole of the property of an un¬ 
divided Hindu family ia in coparcenary* The fmwliea on a member of eucli 
family to prove that it was separately acquired. Dhurm Dm Fandey and 
others v. ML Shama Soondri Bihiah, 8th Dec. 1843* 3 Moore lad. App. 


229.” 

So in regard to adoptions, want of evidence of publicity will aiToi d 
strong presumptions against the fact* 

See Money's Digest, Tit* Ev* c* 97* 

« Where, in an alleged adoption, it appeared that there had been no ac- 
kuowledgmcnt ia writing, no notice given to the rilling power, and that the 
neighbouring Zamhddm had not been invited, to be present at the ceremony ; 
it was held, that although, by the Hindu law, such omissions did not inva¬ 
lidate an adoption, still, as it was usual for persons in the situation of life 
of the adopter in this case not to omit such forms, the omission afforded 
presumptive evidence that the adoption had never taken place, Sutroagu’i 
Sutputly v. Sahiira Dys. 7th April 1834. 2 P. C. Cases, Case 4.” 

And see Moore’s I. A., vol VI. p- 53, Gooperkrist Gosum Gunger- 
pasnnd Go&tria. 

§ 706. Many presumptions are founded on the observation that 
things once proved, to have been in a particular Btato continue so. 
Thus when a person is shown, to have long acted in capacity ol agent, 
the continuauce of the agency is presumed. 

So of the continuance of a partnership. So of insanity, where its 
existence u once proved. Aff. G&tiI. a I’flrstArr,1*^ lays down the 


rule thus. 

“ The coarse of procedure for the urpose of trying the state of any 
patty’s mind allows of rules. If derangement be alleged, it is clearly in¬ 
cumbent on the party alleging it to prove such derangement: if such de¬ 
rangement be proved, or be admitted to have existed at any particular 
period, but a lucid interval be alleged to have prevailed at the period par¬ 
ticularly referred to, then the burthen of proof attaches on the party 


(«) Brown t C\ 0. 441. 





^RESUMPTION OF DEATH—OF LIFE. 353 

alleging such l’ 1 eld interval, who must show sanity and competence at the 
period when the act was done, and io which the lucid interval refers ; am' 
it certainly is of equal importance that the evidence in support of the alle¬ 
gation of a lucid interval, after derangement at any period has been estab¬ 
lished, should be as strong and as demonstrative of such fact as where the 
object of the proof is to establish derangement. 1 ' 

So of the continuance of office, when the existence* of office la 
shown. So where a debt is once proved, its continuance is presumed ; 
in other words, payment is not presumed* unless a stronger counter- 
presumption arise from lapse of time, 

§ 707, So of the continuance of human life : the onus of proving 
death lies on the party asserting it: but there arises a presumption 
of death after absence of seven years without the person being heard 
of: though not any presumption as to the precise time of death 
which, if it becomes material to prove, must he established by evi¬ 
dence. So in the case of Doe v* 

l£ A person who has not been heard of for seven years, b presumed to be 
dead, but there is no legal presumption as to the time of his death. The 
fact^of his having been alive or dead at any particular period during the 
seven years, must be proved by the party relying on it/* 

A similar prescription arises in Hindu Law after 12 years. So© 
ITorley^ Digest, Tit, Ev. c, 9, 87, 95a, 

“ By Hindu law, twelve years are allowed for the re-appearance of a 
missing person : after the lapse of that period he will bo considered to be 
dead, 1 ' J It. Ayabutite t\ llqjkhhen Sahoo. 25th April 1820. 3 S. D, A. 

Kep. 28,—Fend id 1 a n d Ree s, Ita m loch un Pridhan v . Ihi rehu n 4ur Chow dree * 
13th Aug, 1833. 6 8, D. A. Rap. 98.—Harwell and Stockwell, 

** The fact of a person not having been heard of for fifty years warrants 
the presumption that ho is dead/' JJidraj Rai u. Pertaub JRai and others, 
17th March 1812, 2 b. X). A, Hep. 4.—Harington and Stuart. 

f4 Where property had been left by will to two absentees, brothers of the 
testator* and the interest was directed to be paid to the poor until their 
appearance to claim it, and thirty-five years had elapsed previous to the 
making of the will since their proved absence front the birth-place of the 
testator, the Court held that the legacy had lapsed, as the presumption was, 
that the legatees had died previously to the death of the testator.— J)urmd 

{o} And analogously to this tils Law of Kigimy is settled by 0 Goo. 4. c, 31,8ec* 32. 

(f) & i?. Grttf Ad, Wy 
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According to Mussulman Law the death of a missing party may 
be presumed when 90 years have elapsed from the date of birth. 


§ 708- There were formerly some very subtle presumptions as to 
the probable survivorship of a given individual when all perished by 
one common calamity. But the very recent decision of Wfnp t\ Under - 
wood 23 Law J. Chancery, p. 9G£,(?) has now settled that in such cases 
n presumption is not to he raised one way or the other, for nimiu sub- 
tiiitas in jure reprobatu?\ too great subtlety in law is reprobated, 

And the following remarks of Best, § 397, are quoted as matters of 
curiosity and as showing what the Law was. 


u Aj connected with the subject o t the continuance of human life, it re¬ 
mains to notice one which has embarrassed more or tern the jurists and law¬ 
yers of every country, \Ye allude to those unfortunate cases which have 
from lime to time presented themselves, where several individuals, general¬ 
ly of the same family, ha^c perished by a common calamity, such as ship* 
wreck, earthquake, conflagration, or battle t and where most usually the priori- 
tv in point of time of the death of one over the rest would exorcise an in¬ 
fluence on the rights of third parties. The civil law and its cumiiYentiudT£ 
wove considerably occupied with questions of this nature, and it seems to 
have been a general principle among them, (subject, however, to excep¬ 
tions), that, where the parties thus perishing together were parent and child, 
the latter, if under the age of puberty, was presumed to have died first ; 
but, if above that age, the rule was reversed. In the case of husband and 
wife, the presumption seems to have been in favor of the survivorship of the 
husband* The French lawyers also, both ancient and modern, have taken 
much pains on this subject. All the theories that have been formed ins¬ 
pecting it are based on the assumption that the party deemed to have sur¬ 
vived was likely, from superior strength, to have struggled longer against 
death than his companion. Now even assuming that primd faeic a male 
would struggle longer against death than a female, a person of mature age 
than one under that of puberty, or very far advanced in years, the position 
can at best only hold garni as a general rule; for not only in particular in¬ 
stances might the superior strength or health of the patty supposed to be 
the weaker reverse dYI ; but the rules rest on the hypothesis that both par¬ 
ties were in exactly the same situation with respect to the impending dan¬ 
cer, a circumstance* generally speaking un ascertain able m the fury of a 
hatde ox the horrors of an earthquake or shipwreck. Add to this, that 


ft) Affirmed lately iu Jurist* 
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^cording to some modem physiologists, in certain species of deaths tho 
strongest perish first, Ho tv ever this may be, in opening tho door to this 
class of questions, the lawyers of Rome and France lost sight of the sal ti¬ 
ter) maxim * Nimia mbtiliUis injure reprohatur The English law has 
judged more wisely: for, notwithstanding some questionable dicta, the ime 
conclusion from the authorities seems to be that it recognises no artificial 
presumption in cases of this nature i but leaves the real or t opposed supe¬ 
rior strength of one of the persons perishing by a common calamity to its 
natural weight, i. e. as a circumstance proper to be taken into consideration 
by a jury or ecclesiastical judge, but which standing alone is insufficient to 
shift the burden of proof- When therefore a party on whom lies the onus 
of proving the survivorship of one individual over another has no other 
evidence than the assumption that, from age or sex, that individual must 
be taken to have struggled longer against death than his companion, ha 
cannot succeed But then on the other hand it ia not correct to suppose 
that the law presumes both to have perished at the same moment—this 
would be establishing an artificial presumption against manifest probability. 
The practical consequence is however nearly tho same, because if it cannot 
M shown which died first the question will be treated by the tribunal as a 
thing \vn ascertainable, and that for all that appears to the contrary both 
iiidilhduals nxay have died at the same moment.” 


§ T09* The strongest presumption is made against a wrong doer 
or os tho maxim presents it, omnia pv&stttiiuniur cQhtrci spoluitorettu 
The leading cnee is Armory *». DelamincM) 

« Where a person who has wrongfully converted property will not produce 
it, it shall be presumed, as against him, to be of the boat description,” 

Them a chimney-sweep having found a jewel took it to the shop of 
a goldsmith to enquire its value.<0 The jeweller took out the stones* 
and on tho sweep refusing a small price for them, returned him the 
empty socket. In an action of trover* the jury were directed* that 
unless the defendant produced the stones, and thereby showed them not, 
to be of lho best water, tho jury should make the value of the best 
jewels that would fit the sockets the measure of damages. See also 
Mortimer v, CradozkS*) 


«4 


(r) See &eit. { 299-402, 

U) I Sm L, C\ l£L S. C* 1< Sir, 505, 

(0 Sec Brow*’* L*.g, Maxim*, p* 795. 

fe.i 7 Jurittib This case era® acted on in the case of Me.tr Fazoo fetn Sahib v Soaju'i 
Mti : £ Laikth by the Mndtfas Supreme Cburt <ju 5ih F*K 1856* There iie tfcftrRcUui, to 
wh-jia. the plain till had a diamond worth 7,0 r i0 Rupees, did not produca it, when 

called upon* He had in fact arid it. The Court awarted the full aworit vuluo of the itQiio 
ax the mmui* of damages. Bee the case r§poit®d* A>£h&iKtim t Tuesday, tUi tTb. 1858* 
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In tlie great case of Amedey v. The Earl of Anglesea } ( ie '> (one of 
the most remarkable and romantic trials on record) it was proved that 
the defendant had caused the plaintiff, who claimed the title and 
estate, to be kidnapped and sent to sea, and afterwards endeavoured 
to take away his life on a charge of murder. Meuitlency, Baron, oh- 
served that this conduct spoke more strongly against the defendant, 
than a thousand witnesses. 


§ 710. This principle is of frequent application whore an instru¬ 
ment of evidence is suppressed, altered, or fabricated. The case ot the 
swoop is an illustration of suppression of evidence. In all cases in 
which a party, having the production of the best evidence in his power, 
refuses to produce it, a presumption rises, that if produced, it would 
be unfavorable to him. So also if he be proved to have iaterlineated 
or altered any instrument in a material point. See Morley’a Digest, 
N. S. c. 71. 

n A deed, exhibiting suspicious erasures, coupled with the testimony of 
the witnesses to it being highly improbable, was rejected. Gooman Rate 

NurAgo Raoot. 20th June IMS, S. D. A. Decis. Bang. 240.—Blok, , 
Barlow and Colvin.” 

See also the cose of Slmt Gopal Krishan Doss v Nabob Intija A.li 
Khun Bahadur, decided by the Madras Sudder, which I conceive to be 
clearly decided by bad law, ante § 613. 

t} 711. It is necessary however to bo cautions, that we do not let 
this presumption be considered conclusive. It is not unusual for a false 
case to be met by a false defence ; m where a claim for money sup¬ 
ported by suborned witnesses is met by a forged receipt. <*> Yet here 
the fabrication of tho false evidence by the defendant ought clearly 
not to entitle the plaintiff to a verdict, as in point of fact the defendant 
owes him nothing. 

§ 712. Still more tender must we be in its application in criminal 
cases ; for an inuoeent man, when appearances are against him, will 
uomeumes have recourse to falsehood and fabrication or suppression 
of evidence in the hope of escaping. On this point the remarks of 
Best, § 402, aro so forcible that we must read the entire section. 

« Whatever weight may be legitimately attached to this presumption in 
civil cases, great care must be taken not to attribute to spoliation, or simi- 


(«•) 12 How. St. Tt. 1430. 

(ar) TU* seems from various books of travels to be a constant practics in Turkey. 
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acts, any force to which they are not entitled in criminal ones, where 
life or liberty are at stake. Nations and ages differ in the tone of moral 
feeling diffused through society, and reverence for the a acred ness of an 
oath ; men differ in strength of conscientious principle, as well as in cou¬ 
rage ; and tribunals differ in ability and impartiality, and in the quantity of 
evidence which they exact for condemnation. Undoubtedly, the suppres¬ 
sion or fabrication of evidence by a party accused of a crime is always a 
circumrJance f frequently a most powerful one, to prove his guilt; but many 
instances have occurred of innocent persons, alarmed at a body of evidence 
against them, which, alLhough faUe or Inconclusive, they feel themselves 
unable to refute, having recourse to the suppression or destruction of cri¬ 
minative, and even to the fabrication of exculpatory, testimony. Sir Ed¬ 
ward Cooke relates a now well-known, but not on that account less re¬ 
markable or striking instance of this* An uncle had the bringing up of his 
niece, who was entitled to some landed property under her fatheria will, of 
which she would become possessed at the age of sixteen, and to which the 
uncle was next heir. VVken she was about eight or nine years old he was 
one day correcting her for some offence, when she was heard to say, * Ob, 
good uncle, kill toe not !* After this time the child could not be heard of, 
though much enquiry was made after her; and the uncle, being committed 
to jail on suspicion of her murder, was admonished by the justices of assize 
to find out the child against the next assizes* Unable to do this, ho dress¬ 
ed up another child to represent her ; but the falsehood being detected, ho 
w'os convicted and executed for the supposed murder. It afterwards ap¬ 
peared, however,'that, on being beaten by her uncle, the niece had run 
away into an adjoining county, where she remained until the age of sixteen, 
when 1 she returned to claim her property, 1 which ease,' he adds, * we have 
reported for a double caveat; first to judges, that they in case of life judge 
not too hastily upon hare presumption : and, secondly, to the innocent and 
true man, that he never seek to excuse himself by false or undue means, 
lest thereby he offending God (the author of truth) overthrow himself, as 
the unde did*” 

| 713* Certain presumptions are recognized by the comity of na¬ 
tions in international and maritime law* 

| 714* The first is that of domicile. On this point we may consult 
Story’s Conflict of Laws, Oh* III* 

§ 715. Every person is presumed to have contracted with regard to 
the lex foci contract us } not the law of his own domicile, where the laws 
do not happen to coincide* Consult Story's Conflict of Laws, § 76* (y) 

(f> The Law of domleiiu has lately been much considered. In Forbc? v. Fwitc* 18 /iri% 
613, the following canons were laid down. 

" A Man ctroaot, at least with reference to personal {Stale, kayo two donnriles. 
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| 7X6* A marriage contracted in a foreign country will bo presum¬ 
ed to bare been celebrated with the ceremonies required by the law 
of that country : and to be valid and binding» 

But the Indian Marriage Act 12 and 13 Vic* e. 6S ? Sec. 30, 
legalises all previous marriages of this sort in this country*^) 


So© also Story’s Conflict of Laws, Oh* V* § 119. 

§ 717. We may conveniently close this branch by a reference to 
the provisions of the New York Code which in Section 17S0 gives 
the following list of rebut table presumptions. 
c ‘ 1. That a person if innocent of crime or wrong. 

“ 2 , That an unlawful act was done with an unlawful intent, 
t* That a person intends the culinary consequence of his voluntary act. 

u 4. That a person takes ordinary care of his own concerns. 

“ 5, That evidence wilfully suppressed would be adverse, if produced. 

“ lh That higher evidence would be adverse, from inferior beingproducctl. 
41 7, That money paid by one to another, was due to the latter. ; 

** 8, That a thing delivered by one to another, belonged to the latter. 

** © + That an obligation, delivered up to the debtor, has been paid, 

« 10. That former rentj or instalments iiuve been paid when a receipt for 
later is produced. ^ 

« ll. That thihgs which a person possesses are owned by him. 


Evf'ry person -who is born in wedlock acquire* by birth tho domicile of bis father, e*- 
coat nerli&pi a few excepted cases, as Uic Gipsie*. 

Xhfl domicile of m iafant cannot be changed by hii own acts. 

A new domicile cannot be acquired unless by a concurrence of intention and act. # 

41 The strong intention of Rbaitdomiig t>uts domicile is not eutSoknt to displace it, mill! 

the new one bo acquired. .... .. , , . . 

The mere possession of real estate, not coupled with midenco, ia of no value what¬ 
ever with reference to domicile* .... , . . 

The fact of a commission being held by a person m luclm or elsewhere, and lus re~ 
ridenee ihere accordingly, and fulElmont of the duties of his commit n, m sufficient to 
civ* an Indian or Anglo-Indian, <&c. domicile, ..... . .. 

Such an oHiger, regain# lor four year* in Groat Britain on fudtmgb, liable to be C&U- 
ed oatc return, and having the internum of returning!/ called on, ami actuallyreturning 
to net: vo duty in India, retains his AnRlo-Iodian domicile, no twit Us lauding act* erafeh *« 
building a mansion, &c. in Scotland in the interim. 

Xhcrn dots not appear to bo any instance where a roamed runn, having tiro ltabif.mil 
residence, hi one of which bis wife and principal establish men % reside, unci the wifO not 
Efoinff to the other residence, and ho having noauch proper esUibUubmcuC there, has not been 
Fit id to be domiciled in that residence in which the wife resides. 

'Whcrt a penon has tvro residences, in one of which hi can, and in the other cannot, 
r \ddc dull hr the whole year, on the ground of health, and mcTSSSmg year* will tend to 
mm men t iuid establish the difference, Eh at will be coiisiderfid b good reiuon for holding 
tiio former resilience to be the principal one, and the domicile; the question not being pi* 
rniiar to that of lua being compelled, on the score of health, to go for a time to eomo place 
not iu any way Ml resudeue,, o. g to Madeira/ 1 

&m also Zfowar. Matthaus W Jur. 19$, CockreU v. Cockrell, Ibid, 727, Brmtrv.FrM* 
-mm, 21 Jur* part 2, p.202. 

(g\ xhc leading case U Duirnmph in DaJrympI*; 2 Uugg* Cons, Rrp 64- ; See also 
UumHO r. Smith; tfhjwisf* p* 37 l—$8o; LtUi'aUf P. Tce&dalc ; K Taunt R, 830; the 
case of li in M titer ; 7 J«r. p. til and 063, 1 8 Jur.flTi and latter Catertti t>. Cafwttl; 
<D ,tur m 011 md 11 Jur. 911, 


(a) Marriages m India are now regulated by c< 10 of 14,15 Yic. Soe also Act Y- Of 1353* 
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2* That a pera m is the owner of property, from exercising acta of 
ownership over it, or from common reputation of hie ownership, 

*' 13, 7’hat a person in possession of an order on himself* or the pay* 

ment of money, or the delivery of a thing, has paid the money, or delivered 
the thing accordingly, 

‘ 4 14. That a person acting in a public office, was regularly appointed to 
it* 

* 15. That official duly has been regularly performed. 

“ 16. That a court or judge acting as such, whether in this state, or any 
other state or country, was acting in the lawful exercise of his jurisdiction, 

*17* That a judicial record, when not conclusive, does' still correctly 
determine, or set forth the rights of the parties, 
f' « 18, That all matters, within an issue, were laid before the jury, and 

passed upon by them, and in like manner, that all matters, within a submis¬ 
sion to arbitration, were laid before the arbitrators, and passed upon by them. 
^ " 19, 'That private transactions have been fair and regular. 

ft 20. That the ordinary course of business has been followed, 
u 21* That a promissory note or bill of exchange, was given or endorsed 
for a S Widen t consideration, 

*- 22* That an endorsement of a negotiable promissory note or bill of 
exchange* was made at the time and place of making the note or bill* 

“ 23. That a w riting is truly dated. 

<*'24. That a letter duly directed and mailed, was received in the regu¬ 
lar course of the mail. 

41 25. Identity of person, from identily of name. 

« 26. That a person not beard from in seven years is dead. 

27. That an obligation under seal, to pay money more than twenty 
years past, has been extinguished, 

H 28. That acquiescence followed from a belief* that the thing acquiesc¬ 
ed in was conformable to the right or fact, 

41 29. That tilings have happened, according to the ordinary cou*se of 
nature, and the ordinary habits of life. 

11 30, That persons acting as co-partners, have entered Into a contract of 

co-partnership* 

44 31. That a man and woman, deporting themselves na husband and wife, 

have entered into a lawful contract of marriage. 

it 02 That a wife, acting with her husband, in the commission of a fe- 
Jonv other than murder, acted by coercion and without guilty intent. 

« 33, That a child born in lawful wedlock, there being no divorce from 

bed and board, is legitimate. . 

“ 34. That a thing once proved to exist, continues as long as is usual 

with things of that nature, 
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'J u 35, That the law has been obeyed, ^ 

; 11 36, That a document ot anting, more than thirty yeat* ohl, h genuine 
whon the same has been since generally acted upon as genuine, by persons 
having an interest in the question, audits custody has been satisfactorily 
explained. 

“ 37. That a printed and published book* purporting to be printed or 
published by public authority, was so printed or published, 

** 38, That a printed and published book* purporting £o contain reports 
of cases adjudged in the tribunals of the state, or country, where the book 
U published, contains correct reports of such cases, 

+* S9, That an uninterrupted* adverse possesion of real property for 
twenty years, or more, has been held pursuant to a written conveyance, 
lt 40. That a trustee or other person, whose duty it was to convey real 
property to a particular person, has actually conveyed Id him, when suck 
presumption is necessary to perfect the title of such person, or of hu sue* 
cesaor in interest 

« 41. The imintempted use by the public, of land, for a burial ground, 
for ten years, with the consent of the owner, and without a reservation c.i bin 
rights, is presumptive evidence of his intention to dedicate ft to toe public, 
for that purpose. * *, ^ 

" 42. Every sale of personal property, capable oi immediate delivery to 
the purchaser, and every assignment of such property, by way of mortgage or 
security, or upon any condition whatever, unless the same bo accompanied 
by an immediate delivery, and be followed by an actual and continued change 
of possession, creates a presumption of fraud, as against the creditors of the 
seller or assignor, during his possession, or as against subsequent purchasers 
in good faith, disputable only by making it to appear on the part of the per¬ 
son claiming under such sale or assignment, that the same was made in good 
faith, and without intent to defraud such creditors or purchasers.** 

§ 718. The other great branch of presumptions has been defined 
natural presumptions ; {see auto 676), Those namely which arc not 
artificial. Hitherto wo have been considering the latter class both 
conclusive and irrebuttable- In the class at present under considora¬ 
tion the Law draws no Inference n$ct8$ar\ly f nor directs any such to 
be drawn : but the force of the class arises naturally from the effect 
of the testimony upon the mind of the judge: who though ho is not 
bound to draw tho inference in any particular case, doubtless would 
not only be warranted, but would bo bound to do bo according 
to the dictates of sound, and indeed of common sense: the common 
sense of mankind * based upon tho experience of a multiplicity of in¬ 
stances which justify the presumption that the same connection cx- 





NATURAL TRESUMTITONS. »b l 

ists between the facta in the particular case under consideration aa 
have been proved to have existed in the many cases which preced¬ 
ed it. 



| 719. On this point wo should read Starkio, page 751* 

“Natural presumptions s ox presumptions of mere fact —These depend 
upon their own natural force and efficacy in generating belief or conviction 
in the mind, as derived from those connections which are pointed out by 
experience; they are wholly independent of any artificial legal relations 
and connections, and differ from presumptions of mere law in this essential 
respect, that those depend upon, or rather axe, a branch of the particular 
system of jurisprudence to which they belong; but mere natural presump¬ 
tions are derived wholly by means of the common experience of mankind, 
from the course of nature and the ordinary habits of society. Such pre¬ 
sumption s are, therefore, wholly independent of the system of laws to bo 
applied to the facts when established ; they remain tire same in their na¬ 
ture and operation, whether the law of England, or the code of Justinian, 
iafo decide upon the legal effect and quality of the facts when found.” 

* And also page 743, note /* 

f As artificial or legal presumptions are founded parti}* upon principles 
of pblicy and utility, independently of the real existence of the fact Inferred, 
and consequently, as such presumptions must occasionally, at least, be 
made^ contrary to the real truth, it follows, that these presumptions cannot, 
consistently with just principles, bo established, unless either the real fact 
be immaterial, as where the presumption is made merely for the purpose of 
annexing a legal consequence to the fact on which the presumption is 
founded ; or where the fact to bo presumed being material, but its investi¬ 
gation difficult and remote, a general rule of presumption can be establish¬ 
ed of practical convenience, and consistent with justice, although it may 

occasionally operate contrary to the truth. 

“It has been said, that the presumption of the law is better than that of 
man (Esprit des Loix, l . 29, c. 16). A position much too largo, if it be not 
limited to general rules of the nature above alluded to. For artificial pre¬ 
sumptions, although beneficial, aa general and practical rules, are usually 
very uncertain and precarious instruments for tie investigation of truth in 
particular instances; they are, therefore, unfit to be employed where any 
application of the law, contrary to the real fact, would be attended with 
positive injustice, aa m criminal cases. Where facts are not necessarily 
connected, the connecting of them by means of artificial presumption must 
sometimes lead to error in fact. Where facts are necessarily or usually con¬ 
nected, technical presumptions are unnecessary ; the common sense and ex¬ 
perience of mankind will lead mem to the proper conclusions, giving to 
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&*uch natural presumptions such weight as experience warrants, confirmed 
as t hey am on the one hand, or impeached on the other, by the whole con¬ 
text of circumstances belonging to the case. It is also to be observed, that 
presumptions which tend to the actual investigation of such facts as are 
usually the subject of litigation in courts of justice, are of a very general 
nature* and seldom, if ever, conclusive. Thus presumptions, and strong 
ones, are constantly founded on a knowledge of mankind ; a man’s motives 
are inferred from his acts, and his conduct from the motives by which ho 
was known to be influenced j it is presumed, that a rational agent intended 
that consequence which his acts naturally tended to accomplish; that he 
consults his own interests; that if he pays or acknowledges a debt, it is 
really due ; that if he admits himself to be guilty of a crime, the admission 
is true; that he does not commit a crime, or do any other acts which tends 
to his prejudice, without a motive. Presumptions of this astute, in almost 
e\*ery ease of circumstantial evidence, afford a light which may be consider¬ 
ed to be absolutely essential to the discovery of truth ; but then they operate 
simply by their own intrinsic efficacy, as ascertained by experience, and ue- 
vet so conclusively as to form the basis of an artificial rule which h to ope¬ 
rate invariably, All natural presumptions are founded in experience j 
bo infinitely are the transactions cf mankind complicated and varied, * that 
such an experience of the necessary or even ordinary connection between 
particular facts as will serve for the basis of a primd facie presump¬ 
tion, still less of a conclusive inference, is unattainable, even in the most 
simple instances. So far is experience from warranting such presump¬ 
tions, that it evinces their inefEcacy by showing that a general presump¬ 
tion would frequently be a fallacious one. There is no subject for pre¬ 
sumption of more ordinary occurrence than is afforded by the prisoner's 
recent possession of stolen goods, on prosecutions for larceny ; no facts, per¬ 
haps, are more closely and usually combined, in legal experience, than is 
the fact cf such recent possession of the property by the prisoner, with the 
fact that he stole it; yet this connection, although usual, is by no means 
necessary, as experience proves ; no artificial presumption can therefore be 
founded on such a connection; the law, it is true, recognizes it, and the 
judge usually comments upon its nature and force ; but no artificial weight 
or importance ie annexed to it, and the juries do not convict unless they 
are fully satisfied and convinced of the actual guilt of the prisoner, Arti¬ 
ficial presumptions, therefore, can never be safely established as a means of 
proof in a criminal case- To convict an Innocent man is an act of positive 
injustice, which, according to one of the best and most humane principles 
of our law, cannot he expiated by the conviction of a hundred criminals 
who might otherwise have escaped * 2 Hale, 289, From such presumptions 
the common law is justly most abhorrent ; and happily our statute book hue 
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been disgraced by many violations of tbs humane principles of the 
common law in this respect. The abominable and sanguinary enactment 
of the statute of James the First (21 Jao. I. C. 27), which made the con¬ 


cealment of a bastard child by the mother, evidence that she murdered it, no 
longer exists. But it is impossible, without a feeling of indignation, to re¬ 
collect that such a statute did exist as the law of this country for nearly 
two centuries; the natural effect of which was to leave a Court and jury no 
other alternative than cither to violate their oaths, or to execute one for 
murder whom ia their consciences they believed to he innocent.” 


| 720. These presumptions are of most ordinary and striking oc¬ 
currence in criminal cases, where the party accused is not connected 
with the crime charged, by his own confession or by the direct evidence 
of witnesses. 'When this is not tho case ho must be bo connected by 
one of three ways. 

1st. By evidence derived from things; which is called real 
evidenco. 

2nd. By hie own antecedent conduct. 

3rd. By his own subsequent conduct. 


1. Things, or real evidence ; and the j>mwnjilions arising from them. 

g 721. Things sometimes, though rarely, are in themselves conclu¬ 
sive. For example, a woman murdered, with a bloody mark of a left 
hand on her left arm. Hero is conclusive evidence of the presence of 
some third party at or after the murder. So a dead man with a dis¬ 
charged pistol lying by his Bide : the bullet causing death being found 
too large for the pistol, ia conclusive against suicide.W Bo an alibi 
is conclusive of innocence. 

So in Carder’s case.W 

A man was tried at Bury St. Edmund’s summer assizes, 1828, for the 
murder of a young woman, who had borne a child to him, and was taken by 
him from her father's house under the pretence of conveying her to Ipswich 
to be married. The prisoner having represented that the parish officers 
meant to apprehend the deceased, she left her house on the 18 th of May in 
disguise, a bag containing her own clothes having been taken by the pri¬ 
soner to a bam belonging to his mother, where it was agreed that she 
should change her dress. The deceased was never heard of afterwards; 


(A) But, f 191. 

(c) WiU't Ghre, Ev. p. 109. 
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and tho various and contradictory accounts given of her by the prisoner 
having excited suspicions, which were confirmed by other circumstances, it 
was ultimately determined to March the barn ; where, on the 19th of April, 
a distance of neatly twelve months, the body of a s female was found, which 
was clearly identified as that of the deceased, A handkerchief was drawn 
tight round the nock, and a wound from a pistol-ball was traced through 
tho left cheek, passing out at the right orbit; and three other wounds 
were found, all of which had been made by a sharp instrument, and one of 
ivhich had entered the heart The prisoner, who in the interval had re¬ 
moved from the neighbourhood, upon his apprehension denied all know¬ 
ledge of the deceased ; hut in his defence he admitted the identity of the 
remains, and alleged that an altercation took place between them at the 
barn, in consequence of which, and of the violence of temper exhibited by 
the deceased, he expressed his determination not to marry her, and left the 
barn ; hut that immediately afterwards he heard the report of a pistol, and 
going back found the deceased on the ground apparently dead ; and that, 
alarmed by the situation in whhh he found himself, he formed the deter* 
mi nation of burying the corpse and accounting for her absence as well as he 
could* But the variety of the means and instruments employed to produce 
death, some of them unusual with females, in connection with the contra¬ 
dictory statements made by the prisoner to account for the absence of the 
deceased, entirely discredited the account set up by him. He afterwards 
made a full confession, and was executed pursuant to bia sentence/ 1 


§ 7£2. But generally speaking, real evidence only gives rise to in¬ 
ferences or presumptions, not to necessary conclusions* For instance, 
documents written on paper, the water mark of which is later than the 
date of the execution, would seem to afford a conclusive proof of for¬ 
gery ; and I have myself in the Insolvent Court detected a forgery 
by lilts very moans; though generally the forgeries in Madras are 
intentionally executed on China paper which has no water mark, 
The presumption though stringent is not conclusive. A Commissioner 
of the Insolvent Debtors Court in England, in 1836, discovered that 
the official paper on which he was then writing bore tho water mark 
of 1837, This occurred from the paper maker manufacturing in ad¬ 
vance for his contract with Government, because as he had expended 
his paper for 1836, he was obliged to issue some of the 1837 paper be¬ 
fore that year commenced. Thus necessary is it to guard against w hat 
seems conclusive evidence. See Hurley’s Digest, Tit. Ev. c. 143. 

« Where, in aa action for recovery of a principal sum and interest on a 
bond, the borrower pleaded repayment, and produced receipts on paper 
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mped six years after the date of their execution, 
documents were inadmissible; and as there was no other eviuouce 
payment of the money, the claim was adjudged* Kashee Surum Chuftruwrty 
v . Ramkishen Geer , 26th Jan- 1826* 4 8. D* A. Rep* lG8.“Sealy. ,J 


See also Kodasheri Amran Kutti t\ Parayan Chaiapun and othera : 
reported in Arbutknot's (Select Cases, page 26* 

| 723* Other examples are recorded in the books. When a burglar 
gained admittance by opening a window with a penknife, a piece of 
the blade was found sticking in the window frame. It corresponded 
with the remainder of the broken blade found in the prisoner's pocket; 
the presumption was inevitable. So tho mark of wards left on a rob¬ 
ber's face where he was struck by a woman with a key, corresponding 
with the wards of the key* So a patch on the prisoner's breeches, the 
nails of his shoes, the conformation of his feet ami the like, corres¬ 
ponding with marks left on the soil. But too great stress must not 
be laid on these coincidences* A ease has occurred in which a mur¬ 
derer intentionally committed tho crime in another man's boots, and 
replaced them afterwards. 

§ 724. The presumption of theft or felonious receivership arises 
from the recent possession of stolen property : but it la far from con- 
elusive* An instance is given of a gentleman at a theatre having 
been found with a neighbour's gold watch in his pocket* Appear* 
ances might be against him; but tho real thief, disturbed in his oper¬ 
ations, had placed the watch there and decamped. So a few Sessions 
back, a poor cooly was tried at the Supreme Court Sessions for theft 
under somewhat similar circumstances* A flhrofFs bag was stolen 
from his counter, and upon hue and cry being raised, the thief 
threw the bag into the basket which the cooly was carrying on his 
head* The cooly was arrested and committed, but acquitted* 

§ 725. On this subject rules are well laid down in 2 East's Pleas 
of the Crown, p* 659. 

41 It may be laid down generally, that wherever the property of one man, 
which has been taken from him without his knowledge or consent, is found 
upon another, it is incumbent on that other to prove how he came by it; 
other who the presumption is that ho obtained it feloniously- Thia, like 
every other presumption, is strengthened, weakened, or rebutted, by con- 
comilant circumstances, too numerous in the nature of the thing to be de* 
tailed* It will be sufficient to allude to some of the most prominent; such 
as, the length of time which has elapsed between the loss of the property 
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ami the finding it ogam \ either as it may furnish more 0! less doubt 
of the identity of it ; or as it may havo changed hands oftener in the 
mean times crash may increase the difficulty to the prisoner of account¬ 
ing how he came by it : in all which co aside rations that of the nature of 
the property must generally he mingled. So the probability of the prisoner's 
having been near the spot from whence the property was supposed to be 
taken at the time ; as well as his conduct during the whole transaction, both 
before and after the discovery, are materia! ingredients in the investigation. 
But the bare circumstance of finding in one's possess ion property of the 
same hind which another hag lout, unless that other can from marks or 
other dreu instances satisfy the court and jury of the identity of it, is not in 
general sufficient evidence of the goods having been feloniously obtained. 
Though, where the fact is very recent, so as to afford reasonable presump¬ 
tion that the property could not have been acquired in any ether manner, 
the court are warranted in concluding it U the same, unless the prisoner 
can prove the contrary, Thus a man being found coming out of another's 5 
barn ; and upon search, corn being found upon him of the same kind with 
what wag in the bam, Is pregnant evidence of guilt.” 

See also 2 Hale'a Pleas of the Crown, p, 289, 


** In some cases presumptive evidences go far to prove a person guilty, 
though there be no express proofs of the fact to be committed by him, but 
then it must be very warily pressed, for it is better five guilty persona should 
escape unpunished, than one innocent person should die, 

a If a horse be stolen from A, and the Same day B. be found upon him, 
it is a strong presumption that B, stole him, yet I do remember before a 
very learned and wary judge in such an instance B, was condemned and ex¬ 
ecuted at Oxford assizes, and yet within two assizes after C, being appre¬ 
hended for another robbery and convicted, upon his judgment and execu¬ 
tion, confessed he was the man that stole the horse, and being closely pur¬ 
sued desired B. a stranger to walk his horse for him, while he turned aside 
upon a necessary occasion and escaped; and B, was apprehended with the 
horse, end died innocently, 

u I would never convict any person for stealing the goods conjusdam 
vi/noti merely because he would not give an account how he came by them 
unless there were dua proof made, that a felony was committed of these 


goods. 

44 1 would never convict any person of murder or manslaughter, unless the 
fact were proved to be done, or at least the body be found lead, for the sake of 
two cases, one mentioned in my lord Coke's P* C. cap . 104, p. 232 , a War* 
wic fat hire case, 

d see Morley’s Digest* B. Tit Cr* Ey* g- 117n. 
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** The possession of stolon property by a prisoner iour years after a rob- 
k-ry is not presumptive evidence of his having committed the robbery. 
20th Sept. 1827. S. F. A. Kep. 1.—Homer & Anderson, 1 ' 

It is evident that this class of presumptions is incapable of enu* 
meration. It is vain therefore to seek to enumerate the particular 
forms in which combinations of events present themselves. The 
above must suffice to explain to tho intelligent student tho nature 
of presumptions drawn from real evidence; and it must be left to 
his own sagacity to discover the connection, to draw the inferences, 
aud not to strain those inferences beyond their legitimate limit. 


2. Conduct antecedent lo c rime. 

s 72G. Wo come now to the presumptions which justly arise 
from ilio conduct of the party : 1st, antecedent. The presumptions 
here-arise,from a consideration of a man’s motived for committing the 
action (soy crime); his means of committing it, and his opportune y- 
Thus in Tamil's case,W> the jury was told : 

« In considering the question, whether or not death was caused by prussic 
acid, they were not to abstain from looking at the conduct of the prisoner as a 
part of that question ; that they must look at all the circumstances in the 
case, and see whether the prisoner’s conduct, and the thing that was m his 
possession, would not strengthen them in the conclusion, that the scienti¬ 
fic. witnesses had properly arrived at the conclusion, that beyond all doubt 
in their minds prussic acid was the cause of death; and ho added that, 
• when they had the fact proved beyond all mistake that prussic acid waa 
in the stomach, they could not forget to take into consideration that this 
was after a violent and sudden death, for which prussic acid would account.’ 
‘ You must judge,’ said the learned Baron, ‘ of the truth of the case against 
a person by all his conduct taken together. 

§ 727. Of course the absence of such circumstances, or the pre¬ 
sence of contrary circumstances raises corresponding presumptions in 
favor of innocence. So in Faming’s case» 

« The primti facte presumption in favour of innocence from the absence 
of all apparent motive, is greatly strengthened, where all inducement to the 
commission of imputed crime is opposed by strong counteracting motives ; 
as where a party indicted for arson with intent to defraud an insurance 


(d) WfU't Cir „ Ev, p. 188* 

(e) Ibid | pi 12*5. 
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office lias furniture OB the premises worth more than tlio amount of hi a in¬ 
surance, or where a party accused of murder has a direct interest in the 
continuance of the life of a party supposed to have been murdered, A 
fortiori would this presumption seem to apply where the life of the 
suspected party has been endangered, as the consequence of the sup¬ 
posed criminal act j as where a party charged with murder by poison¬ 
ing had herself partaken of the poisonous food. This candid and just ef¬ 
fect has however not always been conceded to thi# circumstance of favor¬ 
able presumption ; but the danger of disregarding it was strikingly mani¬ 
fested in the case of a young woman who w&a tried at the Old Bailey 
(April IS 15) before the Recorder of London, for administering poison to 
several members of a family in which she lived as cook. About a fortnight 
before the event in question, her mistress had reproved the prisoner for 
some levity with her husband’s apprentices i but in other respects there 
was no misunders landing between them ; and though she had given &er 
warning, eho had afterwards overlooked her indiscretion and continued her 
in her service. The prisoner made a beefsteak pie and yeast dumplings for 
dinner, from flour contained in the same vessel. Shortly after part iking 
of the dumplings, not only her master and mistress, and her master** father, 
but one of the apprentices and the prisoner herself became etflfemely ilfr; 
while those members of the family who had eaten only of the pic were not 
affected. The remain* left in the pan in which the dumpling had been 
mixed were scraped together by the father, but not till the following morn¬ 
ing, and a white powder was found containing half a teaspoonful of arsenic. 
Arsenic was kept for killing mice, in a paper marked (t deadly poison,** in 
an open drawee accessible to all the family. Ho analysis was made of the 
dump! mgs, and there was no evidence that they contained arsenic, and from 
the large quantity found in tha scrapings of the pan, it seems more 
likely that it had been poured on the dumplings. Hor was there any 
evidence to lead to the inference that the prisoner had eaten of the poi¬ 
soned food as an artifice to avert suspicion, for she made no attempt to 
dispose of the remainder of the dumplings, and the dish was left unwashed, 
and its contents remained on the following day exactly as they had been 
brought from the table. Ho motive was suggested for the commission of so 
diabolical a crime, except the slight misunderstanding which appeared to 
have been forgotten on both aides, and which could hardly have presented 
an inducement to the commission of such a deed. Of the important fact 
that the prisoner herself had partaken of the poisoned food, and suffered 
as severely as any one of the other persons who had partaken of it, no notice 
was taken in the Recorder's charge j and there is too much reason, from 
circumstance a which have since transpired, to believe that the unfortunate 
young woman suffered for the act of another person.’' 
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9 728. So on a charge of arson, proof of recent insurance oi the 
goods or promises to a large value, raises a strong presumption 
against the accused. So in Pahner’s case, very grave suspicion attach¬ 
ed to the fact of hia having effeotcd insurances on the lives of parties 


deceased, and to his wish to have ensured the life of his own groom, 
whom he fraudulently represented as a “ good life with a good cellar 
of wine.” 


§ 729. But caution must bo used in respect to the weight attach¬ 
ed to these presumptions. Best relates the case oi a maid servant 

charged with murdering her mistress//) 

“ No persons were in the house hut the deceased and the prisoner, and 
the doors and windows were closed and secure as usual. The prisoner was 
condemned and executed, chiefly on the presumption that no one else could 
have had access to the house; but it afterwards appeared, by the confession 
of (}ne of the real murderers, that they had gained admittance into the house, 
which was situated in a narrow street, by means of a board thrust across the 
street from an upper window of an opposite house to an upper window of 
that in wSiich the deceased lived, and having committed the murdei, retreat¬ 
ed i,; j sanl^ way, leaving no traces behind them.” 

Here the apparent want of opportunity to any one but the prisoner 
was too muck relied on. 


| 730. Presumptions arise from proof of preparation* or previous 
attempts to commit the crime : for instance, purchasing weapons, 
preparing a place of concealment, or means of escape. The case of 
Patch is given by 

“The prisoner and deceased lived in the same house, and the latter was 
one evening shot while flitting in his parlour, by a pistol from an unseen 
hand. A strong and well-connected chain of circumstantial evidence fbced 
Patch as the mu rderer; in the course of which it appeared, that, a few 
evenings before that on which the murder was committed, and while the 
deceased was away from home, a loaded gun or pistol had been discharged 
into the room In which the family when at home usually passed their even* 
ings. The shot the prisoner represented at the time as having been fired 
at him, but there was every reason to believe that it must have been fired 
by himself, in order to induce the deceased and his servants to suppose that 
assassins were prowling about the building. 55 

| 731. So also spreading rumours of deceased's sickness previ- 
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ous to Ilia death, an. artifice not Uncommonly had recourse to where 
slow poisons, or poisons administered in small doses, are the vehicles 
of injury. J3ut here it is to be observed that the force of prepara¬ 
tions, &c. arises from their being regarded as so many indicia of the 
party's intention. Now we may nevertheless be mistaken aa to his 
intention; he may have changed it subsequent to the preparations, 
&c* and the like, which are so many what Bentham terms ‘ mfirmaim 
circumstances/ weakening very much the cogency of this species of 
proof. 

§ 732. So aba presumptions arise from threats, or express decla¬ 
rations of intention to commit a particular act or crime. But here 
we must remember that the threats, &c. may have been uttered in 
jest ; they may have been misunderstood ; or other parties, hearing 
them, may have committed the act under their cover. Best ( § 441, 
note m) gives the following curious illustration of this last case* 

A curious instance of this is related by a very old French authority. A 
woman of extremely bad character, one day, in the open street, threatened 
a man who had done something to displease her, that she would ‘ get his 
hams cut across for him before long/ A short time afterwards he was f^und 
dead* with bis hams cut across, and several other wounds. This was of 
course sufficient to excite suspicion against the female, who, according to 
the practice of continental tribunals at that time, was put to the torture, 
confessed the crime, and was executed. Shortly afterwards, however, a 
man who had been taken into custody for some other offence, declared that 
she W&U innocent, and that the murder had been committed by another man 
of whom he was the accomplice. That person was immediately arrested, 
and confessed the whole truth as follows ; that happening to be passing in 
the street when the threat was uttered, he took advantage of that circum- 
jatance to make away with the murdered man, well assured that the woman's 
bad character would immediately direct towards her the attention of the offi¬ 
cers of justice, Papon, Arrests, Liv. 24, tit, 8, arrest I, cited, not very 
accurately, in the causes Cbl£bres, vol. 5, p. 437, Ed. Richer, Amsterdam, 
1773/' 

3. Presumptions from subsequent conduct. 

g 733. "We com© now to those presumptions which arise from a 
consideration of the conduct of the party subsequent to the commis¬ 
sions of the offence or act* It is upon this principle, that the prac¬ 
tice of parties is considered to afford good evidence of the real mean¬ 
ing of a contract in doubtful cases. Thus in the cases of Davis 
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d. The Tfatsie&S of the Civil Fund t and in Robertson tf, Bast India Com¬ 
pany, the expressions, despatches, and conduct of the East India 
Company, for a long series of years subsequent to the institution of the 
Civil Fund, were held conclusive against them as to the interpretation 
to be put upon a somewhat ambiguously worded contruot* 


§ 734, But it is in criminal matter*! that the most forcible illus¬ 
trations are to be found. Here a change in the circumstances of the 
accused, as bis becoming suddenly rich; his squandering unusual 
sums of money and the like, are circumstances calculated to attach 
suspicion. 


§ 735, So again ; presumptions arise from attempts to evade jus¬ 
tice, ashy flight, the obliteration of marks, subornation of evidence, 
stifling justice by bribery, collusion with officers, and the like, 

% 736, As to flight, there is an obsolete maxim fatetur famous qui 
judicium fugih he who flies judgment confessing his guilt \ but the 
informative circumstances which weaken this species of presumption 
are numerous* The observations of BestW are so forcible and just, 
and In many respects, which will he easily recognized, so applicable 
to the condition of this country, that they niuat bo given in full, 

But even the clearest proof that the accused absented himself to avoid 
the actual charge against him, although a strong circumstance, is by no 
means conclusive evidence of guilt. Many men are naturally of weak nerve, 
and, under certain circumstances, the most innocent person might deem a 
trial too great a risk to encounter. He may be aware that a number of 
auspicious, though inconclusive, facts will be adduced in evidence ngaiast 
him; ho may feel his incapacity to procure legal advice to conduct his de¬ 
fence, or bring witnesses from a distance to establish it; he may he fully 
assured that powerful or wealthy individuals have resolved on his ruin, 
or that witnesses have been suborned to bear false testimony against him. 
Besides, even under the beat regulated judicial system, more or leas vexa¬ 
tion must necessarily be experienced by all persons who are made the sub¬ 
jects of criminal charges, which vexation it may have been the object of the 
party to elude by concealment, with the intention of surrendering himself into 
the hands of justice when the time for trial should arrive* These considera¬ 
tions are entitled to weight at all times, and in ail places ; but in addition 
to them the nature and character of the tribunal before which, and of the 
administration of justice in the country where the trial is to take place, 
must never be lost sight of. In the cfcae* for instance, of some of the old 
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continental tribunals* which acted on ihjs maxim, In atmcmmis lev lores 
conjeclum auffietuid t et licet judici jura tramgredi; or of others, which, on 
slight evidence, would, in order to extract a confession, torture a suspected 
man so ns to maim him for life; or of others acting on the enlightened 
principle laid down by certain eminent moralists, that it is justifiable to de¬ 
liver up to capital punishment individuals whose guilt is not Indisputably 
proved, on the ground that those who fall by a mistaken sentence may be 
considered ns falling for their country, is it matter of wonder that innocent 
persons should fly to avoid the impending danger? or would it not be more 
surprising to find any waiting to meet the course of justice* 

4i But there are other considerations, independent of tribunals or their 
practice, which might powerfully influence a man to solicit or avoid being 
tried for a suspected crime* The case may have attracted much public 
attention, and a strong popular feeling prevail against the supposed cri¬ 
minal. And here the occasional misconduct of the public press must not 
be overlooked. When facta have come to light indicating the probable 
commission of some crime conspicuous for its peculiarity or atrocity, the 
press of this country has too often forgotten the honor abb position it ought 
to occupy, and the fearful responsibility consequent on the abuse of its 
power. Under color of a horror of the crime, hut more probably with the 
view of pandering to excited curiosity and morbid feeling, a course is taken 
calculated to deprive of all chance of a fair trial the unfortunate individual 
who is suspected of it. For weeks or months previous, his conduct and 
character are made the continual subject of condemnatory discussion in the 
public prints, and ail places within the sphere of their influence. Circum¬ 
stantial descriptions of the way in which the crime was committed, and 
sometimes actual delineations of it, with the accused represented in the very 
act; elaborate histories of his past life, in which he is spoken of as guilty 
of crimes innumerable j minute accounts of his conduct in. the retirement of 
his cell, and while under examination; and expressions of rage and wonder 
that he has the audacity to withhold a confession of his guilt, are daily and 
hourly poured forth* In one case, while certain parties were awaiting their 
trial for murder, the whole scene of the murder, of which, of course, they 
were assumed to be the perpetrators, was dramatized^ and represented to a 
metropolitan audience* The necessary consequence is, that a firm belief of 
the guilt of the accused is imperceptibly worked into the minds of the bet* 
ter portion of society, while the rest is inflamed to the highest pitch of ex¬ 
citement and exasperation against him. In the midst of all this he is 
brought to trial* which, under such circumstances, can be little better than 
a mockery. The judge and jury who ait in judgment on such a man are 
not considered, perhaps even by themselves, as individuals chosen to decide 
impartially on his guilt or innocence j they are rather expected to be formal 
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r ;Registrars of a verdict of condemnation, already miquitou sly given agaii: 
him by society before he waa heard in his defence.” 


At tha very moment at which I write, I am engaged in defending 
a man in a Mofuasil Court against a charge of instigation of mur¬ 
der/*) The charge is of the most trumpery description, got up 
by the malevolence of the man's own near relation ; yet no sooner 
was the accusation brought forward, than he fled first to Bangalore 
and then to Madras, This is not the only case of a similar nature 
within my own personal experience. 

§ 737, As to stifling justice, the remarkable trial of John DomUan 
for the murder of Sir Theodosius Boughton, may be referred to.W 

il John Donellan, Esq., was tiled at Warwidi spring assizes, 1781, before 
Mr, Justice Bul!er # for the murder of Sit Theodosias BoughtQo,his brother- 
in-law, a young man of fortune, twenty years of age, who up to the moment 
of hia death had been in good health and spirits, with the exception of a 
trilling ailment, for which he occasionally took a laxative draught* Mrs, 
Dtnellan was;ifre sister of the deceased, and together with Lady Houghton 
his mother lived with him at Lawford Hall, the family mansion. For 
some time before the death of Sir Theodosius, the prisoner had on several 
occasions falsely represented bis health to be very bad, and hte life to be 
precarious* On the 2$Hli of August, the apothecary in attendance sent him 


a mild and harmless draught, to be taken the next morning. In the even¬ 
ing the deceased was out fishing, and the prisoner told his mother that he 
had been out with him, and that he had imprudently got his feet wet, both 
of which representations were false. When he w&a called on the following 
morning, ho was in good health; and about seven o'clock his mother went 
to hia chamber for the purpose of giving him his draught, of the smell and 
nauseousness of which he immediately complained, and she remarked that 
it smelt like bitter almonds. In about two minutes he struggled very much, 
as if to keep the medicine down, and Lady Boughton observed a gurgling 
in his stomach ; m ten minutes he seemed inclined to dose, but in five mi¬ 
nutes afterwards she found him with his eyes fixed, his teeth clenched, and 
froth running out of his mouth, and within half an hour after taking the 
draught he died. Lady Boughton ran downstairs to give orders to a ser¬ 
vant to go for the apothecary, who lived about throe miles distant; and in 
less than five minutes the prisoner came into the bed room, and after she had 
given him an account of the manner in which Sir Theodosius had been taken, 


(i) Th*«a»(? of Dunia CAinna Satkoo for instigating the murder of before the 

Sessions Court of CuilduF&h. The prisoaer hag been since acquitted, 

{£) Witr* Cir c, £v. p, 102, 
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lie asked where the physic-hottie was, and she showed him the two bottles. 
The prisoner then took up one of them and said, 1 Is this it ?’ and being 
answered ‘ yea,’ he poured some water out of the water-bottle, which was 
near, into the phial, shook it, and then emptied it into some dirty water, 
which was in a washhand basin. Lady Boughttm said* 1 You should not 
meddle with the bottle upon which the prisoner snatched up the other 
bottle and poured water into that also, and shook it, and then put his finger 
to it and tasted it* Lady Bough ton again asked what he was about and 
said be ought not to meddle with the bottles \ on which he replied he did 
it to taste, though he had not tasted the fiiafc bottle. The prisoner ordered 
a servant to take away the basin, the dirty things and the bottles, and put 
the bottles into her hands for that purpose; she put them down again on 
being directed by Lady Houghton to do so, but subsequently removed theta 
on the peremptory order of the prisoner* On the arrival of the apothecary, 
the prisoner said the deceased had been out the preceding evening fishing, 
and had taken cold, but he said nothing of the draught which he had taken* 
The prisoner had a still in his own room, which he had used for distilling 
roses ; and a few days after the death of Sir Theodosius he brought it full of 
wet lime to one of the servants to be cleaned. The prisoner made several 
false and inconsistent statements to the servants, as to the cause of the young 
Tuan’s death ; and on the day of his death he wrote to Sir William Wheeler, 
his guardian, to inform him of the event, but made no reference to its sud¬ 
denness* The coffin was soldered up on the fourth day after the death* 
Two days afterwards Sir William Wheeler, in consequence of the rumours 
which had reached him of the manner of Sir Theodosius’s death, and that 
suspicions were entertained that he had died from the effects of poison, 
wrote a letter to the prisoner, requesting that an examination might take 
place, and mentioning the gentlemen by whom he wished it to be conduct¬ 


ed* The prisoner accordingly sent for them, but did not exhibit Sir William 
Wheeler's letter, alluding to the suspicion that the deceased had been poison¬ 
ed, nor did he mention to them that they were sent for at his request. 
Haring been induced by the prisoner to suppose the case to be one of ordi¬ 
nary sudden death, and finding the body in an advanced state of putrefac¬ 
tion, the medical gentlemen declined to make the examination on the ground 
that it might be attended with personal danger* On the following day a 
medical man, who had heard of their refusal to examine the body, offered 
to do so; but the prisoner declined his offer, on the ground that he had not 


been directed to send for him On the same day the prisoner wrote to Sir 
William Wheeler a letter, in which he stated that the medical men had 
fully satisfied the fatnily, and endeavoured to account for the event by the 
ailment under which the deceased had been suffering; but he did not state 
that they had not made the examination* Three or four days afterwards 
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Ir William Wheeler having been informed that the body had not been ex- 
ami tied, wrote to the prisoner insisting thatit should be done, which however 
he prevented, by various disingenuous contrivances, and the body was 
interred without examination. In the meantime, the circumstances having 
become known to the coroner, he caused the body to be disinterred and ex¬ 
amined on the eleventh day after death Putrefaction was found to be far 
advanced; and the head was not opened, nor the bowels examined, and in 
other respects the examination was incomplete. When Lady Boughton, in 
giving evidence before the coroner’s inquest, related the circumstance of 
the prisoner having rinsed the bottles, he was observed to take hold of 
her sleeve, and endeavour to check her ; and he afterwards told her, that 
she had no occasion to have mentioned that circumstance, but only to answer 
such questions as were put to her; and in a letter to the coroner and jury, 
he endeavoured to impress them with the belief, that the deceased he d 
inadvertently poisoned himself with arsenic, which he had purchased to kill 
fish- Upon the trial, four medical men, three physicians and an apothecary, 
were examined pn the part of the prosecution, and expressed a very decided 
opinion,—mainly grounded upon the symptoms, the suddenness of the death, 
the post mortem appearances, the smell of the draught as observed by 
Lady Boughton, and the similar effects produced by experiments upon 
animals,—that the deceased had been poisoned with laurel water; and 
one of them stated that, on opening the body, he had been affected with a 
biting acrimonious taste, like that which affected him in all the subsequent 
experiments with laurel water. An eminent surgeon and anatomist exa¬ 
mined on the part of the prisoner stated a positive opinion, that the symptoms 
did not necessarily lead to the conclusion that the deceased had been poison¬ 
ed, and thiit the appearances presented upon dissection explained nothing 
but putrefaction. The prisoner was convicted and executed.” 

§ 733. As to tho destruction of marks, &q,, the following cases 
may serve as a guide. In JR. v, CookS*) 

“ The prisoner was tried for the murder of a creditor who had called to 
obtain payment of a debt, and whose body he had cut into pieces and at¬ 
tempted to dispose of by burning. The effluvium and other circumstances, 
however, alarmed the neighbours, and a portion of the body remaining un- 
consumed, the prisoner was convicted and executed,” 

In the case of It. v. Gnenacrt, tho prisoner cut up the body of his 
victim and conveyed tho members to various distant localities. In 
the case of Webster in America, the deceased was entirely consumed 
by his murderer, a DoctoT, in his laboratory. The identity of the 
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remains was principally established by tlxe gold setting of some false 
teeth found in the ashes, to which the dentist who had made them 
positively swore* Concealment is one of the most ordinary evidences 
of guilt Thus the discovery of stolen property buried under ground, 
thrown into wells, hid in roofs or walls, or the like, affords a presump¬ 
tion of theft or guilty receipt m the case may be, which puts the ac¬ 
cused to the proof of his innocent possession* So on the trial of 
Cournoisier for the murder of Lord William Russell, the gullr of the 
prisoner was singularly established at a period of the mYCstigatiqju 
when there wus comparatively little to criminate him conclusively, by 
the discovery of a portion of the deceased's silver plate in a foreign 
hotel in Leicester Square, where the prisoner had deposited it with the 
landlady for safe custody* 

§ 739, A presumption arises from fear manifested by the deport¬ 
ment of the party* An instance of this is to be found in the celebrated 
case of Eugene AramM ) 

<( In the most debased persons there ia an involuntary tendency to truth 
and consistency, except when the mind is on its guard, anti studiously bent 
upon concealment. This law of our nature sometimes gives rise to evident 
trary facts of great weight, and may be traced in minute and unpremeditated 
acts. In the case of Eugene Aram, who was tried in the year 1759 for the 
murder of Daniel Clark, an apparently slight circumstance in the conduct of 
Houseman, his accomplice, led to Aram's conviction and execution. About 
thirteen years after the time of Clark's being missing, a labourer, employed 
in digging for stone to supply a lime kiln near Xnarceborougli,discovered a 
human skeleton near the edge of the cliff It soon became suspected that 
the body was that of Clark, and the coroner held au inquest, Aram and 
Houseman wore the persons who had last been seen with Clark, on the 
very night before he was missing. Houseman was summoned to attend the 
inquest, and discovered signs of uneasiness : at the request of the coroner 
he took up one of the bones, and in his confusion dropped this unguarded 
expression, f This is no more Daniel Clark's bone than it is minefrom 
which it was concluded, that if he was so certain that the bones before him 
were not those of Clark, he could give some account of him. He was press¬ 
ed with this observation, and, after various evasive accounts, he made a full 
confession of the crime ; and upon search, pursuant to his statement, the 
skeleton of Clark was found in St. Robert's Cave, buried precisely as he 
had described it,'* 


pH) WilFi Cire, Ev- p. 68, 
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But this is a treacherous guide, The most innocent man may woU 
exhibit symptoms of fear at the novelty and danger of his situation 
when apprehended on a false charge, while the hardened malefactor 
contemplates his condition with indifference even when his guilt is 
manifest* It would be the height of folly and injustice to attach great 
weight to deportment: and the whole of Best's observations fa) are to 
he ever borne m mind* 


“The emotion of fear indicated by passive deportment when a patty is 
accused, or perceives that he is suspected of an offence, is sometimes relied 
on as a criminative circumstance. The following physical symptoms nvay 
be indicative of fear;— 1 Blushing, paleness, trembling, fainting, sweating* 
involuntary evacuations, weeping, sighing, distortions of the countenance, 
sobbing, starting, pacing, exclamation, hesitation, stammering, faultering 
of the voice/ &e. ; and, as the probative force of each of these depends on 


the correctness of the inference that the symptoirfhas been caused by fear 
of detection of the offence imputed, two classes of infirmatlvo circumstances 
n&turatyy present themselves. 1st* The emotion of fear may not be present 
in the m'md of the individual. Several of the above symptoms are indica¬ 
tive of disease, and characteristic of other emotions, such as surprise, grief, 
anger, With respect to the first, for instance , 4 blushing/ the flush of 
fever and the glow of insulted innocence are quite as common as the crim¬ 
son of guilt* Sadly. The emotion of fear, even if actually present, although 
presumptive, is by na means conclusive evidence of guilt of the offence im¬ 
puted. The alarm may be occasioned by the consciousness of another 
crime, committed either by the party himself, or by others connected with 
him by some tie of sympathy, on whom judicial inquiry may bring down 
suspicion of punishment $ or even by the recollection of a fact, in conse¬ 
quence of which, without any delinquency at all, vexation has been, or is 
likely to be, produced to him or them. To these may be added the appre¬ 
hension of Condemnation and punishment though innocent, or of vexation 
and annoyance from prosecution—a circumstance the weight of which, like 
that of the evasion of justice, depends very considerably on the character 
of the tribunal before which, and the forms of criminal procedure in the 
country where ids trial is io take place. Lastly, the rare, though no doubt 
possible, case of the falsity of the supposed selLcrimmative recollection. 
Eg. an habitual professed thief is taken into custody for a theft; that ho 
should show symptoms of fear is natural enough, and confounding one of 
his exploits with another, may (especially if the time of the supposed offenco 
be very remote), imagine himself to recollect a theft id which, in truth, he 
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bore no park Closely allied to this subject is the inference of the existence 
of alarm* and through it of delinquency, derived from confmim of mind; 
as expressed by countenance, by discourse, by conduct, or by all thiea. 
This, however, like the former, is subject to the infirm a live hypotheses, 1st, 
That the alarm may be caused by the apprehension of some other crime or 
some disagreeable circumstance coming to light; and, 2nd. The conscious- 
ness that, though innocent, appearances are against him, 

u The presence of fear may bo evidenced in another way, namely, by acta 
allowing a desire for secrecy j such as doing in the dark what, but for the 
criminal design, would naturally have been done in the light * choosing a 
spot supposed to be out of the view of others, for doing that which, but for 
the criminal design, would naturally have been done in a place open to ob¬ 
servation ' disguising the person taking measures to remove witnesses from 
the scene of the intended unlawful action, See. Acts such as these are how¬ 
ever frequently capable of explanation, 1st It is perfectly possible that 
the design of tho person seeking secrecy may be altogether innocent. The 
lovers of servants, for instance, are often mistaken for thieves/ and vice 
vend. 2mliy, The design, even if criminal, may be criminal witldu different 
object, and of a degree more or less culpable than that attributed as, for 
instance, where a man, with a view of making sport by alarming his neigh¬ 
bours, dresses himself up to pass for a ghost.” 

§ 710. A presumption is sometimes raised from the silence of a 
party, which seems to fall under the head of deportment The old 
maxim is, Qui iacei ean&entire videtur ; or as we popularly say, silence 
gives consent. But liUle reliance can ba placed on this circumstance. 
A prudent man will generally prefer silence till he is actually put 
upon his defence at hia trial. 

§741. Wa have thus run through the principal sources whence 
arise presumptions. It is only necessary here to repeat the caution 
already more than once expressed, against the danger of straining 
presumptions too far. In every case much must be left to tho dis¬ 
cretion and experience of the judge, and as no two eases are altoge¬ 
ther similar in their circumstances, the presumption in each indivi¬ 
dual case will be stronger or lighter, amounting sometimes to all hut 
conclusive proof, sometimes being utterly valueless, according to the 
particular facts proved in evidence, fc) 

(o) This portion of the Lecture* (on Presumptions), ii principally Taken from Mr. Best's 
admirable work ; side<l by illustrations from Mr. Walls' work oa Circumstantial Evi¬ 
dence ! two books which should be in the library of every lawyer, 1 have frequently been 
applied to to advise parties aa to the most net seary books for a Mofuseiil Lawyer's library ; 
aud it may not be out of piano here to enumerate what I conceive the most in dispensable. 1 
need not refai to Regulations. Circuit Orders, AcU, Macphmon, Baynes, Xfrwes, and other 




Ht'tES FOE CONSTEtJCTlON OF DOCUMENTS. 



§ 742. Having thus shown what presumptions the law raises and 
directs to ho drawn ; as well as classified the more important species 
which tho mind naturally draws independent of any direction of the 
h\w ; it remains to see how the judge should deal not only with pre¬ 
sumptions, but in the appreciation of all evidence of whatever class 
or quality which comes before him. 

§ 743. Before proceeding to consider what is to guide him in the 
appreciation of testimony, whether real or personal, it may be useful 


to specify the principal rules for the construction of documents, es¬ 
pecially of Statutes, since the increasing activity of the Legislative 
Council is constantly promulgating now Laws, which it is the pro¬ 
vince of the judge to construe : and os there can scarcely bo a case, 
especially iu civil matters, in which some documentary evidence does 
not form part of the materials on which tho judge has to form his 
opinion. The observations which I shall make on Statutes will be 


found to*apply in a great measure to the construction of ^/docu¬ 
ments ; some of the rules arc of a comparatively technical nature, 
but tho study of one unci all will be found not misplaced, (p) 


Mules for the rondr notion of Statutes, SfcM 

§ 744. 1st. Construction according io tho loiter ,—Tho intention of 
the Legislature is always to be gathered if possible, 1st, from the words 
used by tho Legislature : 2nd, from a reference to contemporary ex¬ 
positions ; that is to say, decisions which may have been made upon 
the subject at or near about the time of the passing of the Act. It is 
obvious that this second source of exposition applies principally to 
tho case of old Statutes. On this second point, the maxim of the Law 


writers on Indian Law, because I conedve that they must bo in the posscaiioii of uvery body. 
Tho name observation applies to McNaghton, Strange, EJ^orhn^, &c. As to j£n diUi 
)£l’V writers, I should ream mend all Mr. Justice Story** work*; Smith's Leading tTsta- 
Tudor nu& White's Leading Onses in Equity; Awhiiold’ a Ciiminat Practice; Ziorcoe’a 
Criminal Evidence ; Hoscm}** Civil Evidence * Taylor'* taw of Evidence; Smith wiCon- 
t roots ■ Smiths Landlord ami Tenant; J, Smith's Law of Personal Property; J, Smith r e 
Law of Ueai Property ; Stephen*# Oamment*rics j Abbot on Ship pin u‘ : Forke on insur¬ 
ance. Powell a La'v of iDlntid Carrier* ; Bylea on Bill*; Lett’s and mJU * 1 Works on Evi- 
dewee ; Tha latent (1 vol.) Edition of Sngtltn’B Law of Tenders and Pnrehft«crs ; CMtty on 
Contracts ; Lewin on Trait* ; Williams on Executors ; Powell on Mortgages ; ItutseM on 
Crimes j Broom's Legal Maxims; Broom’s Commentaries ; Best 1 * Medical Jnmprudonoa, 

I would also recommend that the Jurist or Weekly Itopoitar, or both, nhould be regular W 
taken in and the cases noted up. J 

(p) The principal rules for the construction of Wills hare already been giron. (Sec auto 
U 03d nolo tc») 

(;) Then* remark* arc chiefly compiled from the excellent work of Sir Fortmutes I}war/*s 
on Statutes. The maxims on construction cf documents arc collected by Broom in bis 
Legal Mai ini and should be there studied at lingo. 
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is, Contemporary a expo&iiio est optima et fortmima in kge* Contempo¬ 
raneous explanation is the best and most powerful in law, 

| 745, The leading ease upon the exposition of statutes is Hemlonh 
mse^ r > which furnishes us with the following rules. In determining 
on the moaning of a Statute we arc told to consider, 

1st What was the law before the passing of tho Statute, 

2nd, What waa the mischief which the new Act was in¬ 
tended to remedy or repress, 

3rd, What was the remedy applied* 

4th, What U tho true reason of tho remedy. 

And having satisfied himself on all these points, it is tho duty of 
the judge, says Parke, B* W to make such construction as ff shall sup¬ 
press tho mischief and advance the remedy/* 

With regard to the first of these, Lord Coke telle ns in another 
placed) that it is, to use hia own quaint phraseology, the lock and 
key to set upon tho windows of a Statute, 

§ 746, The intention of the Legislature is to bo gathered from a 
consideration of tho whole Statute; or asLord Coke expresses it> ex vis- 
embus statuti, nemo enim alujuam partem rede mteUigere possit 
mtequam Utum iterum atqua iterum perh$erit ;(*) for no one can 
rightly understand a part until he has again and again read through 
the whole. On this point, &o. Doe. v* BrandlingM per Lord Tenter- 
den, C. J, s may be consulted* 

** In construing acts of parliament we are to look not only at the language 
of the preamble, or of any particular clause, but at the language of the 
whole act. And if we find in the preamble, or in any particular clause, an 
expression not so large and extensive in its import as those used in other 
parts of the act, and upon a view of the whole act we can collect, front the 
more large and extensive expressions used in other parts, the real intention 
of the legislature, it is our duty to give effect to the larger expressions, not¬ 
withstanding the phrases of less extensive import in the preamble, or in any 
particular clause/* 

§ 747, The primary or tk golden’ 1 rule, as it has been called, for the 

(r) & Report*, v- 7, Lord Coka T a Reports are known par exceUcnca a* 1 Report*/ and 
mo usually sb cited, 

00 R* 273, 

(i) 2tmL p, SOI* 

(v) 3 Rep, G06* 

(ic) 7 Barn* Or* 013, 








perct v* mm mn. 



+A \ 

I 1 


881 


interpretation of Statutes, is to give all the words of a Statute their 
plain ordinary moaning, secundum jus U norma loqucndij unless ab¬ 


surdity or injustice would be the result of so doing* 


On this head, Parke. 15, in the case of Percy v. Skinner,^) says r— 

" The rule by which we are to be guided in construing acts cf Parliament 
is to look at the precise words* and to construe them in their ordinary sense* 
unless it would lead to any absurdity or manifest injustice ; and if it should, 
so to vary and modify them aa to avoid that which it certainly could not 
have been the intention of the legislature should be done/' 

And the same learned judge has frequently and forcibly repeated 
this dictum in many subsequent cases* 

.§ 748* And this leading principle is expressed in various maxims. 
The chief maxim is equally (and indeed more) applicable to all docu¬ 
ments as to Statutes. Benignh faciendw sunt interpreia(ioncs y propter 
iimpHcitaietn laicoru m, ut res may is valeai qmm pc real; et verba in ten* 
Horn, non e c<mtra> debent inservire dv) i. e r construction should be liberal 
on account of the ignorance of the unprofessional, so that the object 
may be attained rather than destroyed, and words ought to be made 
subservient to the intention, not contrary to it. Vtperina est expo&Ub 
qum corrodit viscera ieoclas* Poisonous is that construction which 
corrupts the words of the text, Judicis est jus dicers non dare. It is the 
province of the judge to declare* not to nuke the law ; aa was remark¬ 
ed by Parke, B. in the lato great ease of Ejerton v. Lord Brownlow ;W 
It is the province of the judge to expound the law only : the written 
from the Statutes : the unwritten from the decisions of his predeces¬ 
sors and the existing Courts, or from text writers of acknowledg¬ 
ed authority, and upon the principles to be clearly deduced from 
them by sound reason and just inference. It is not however the duty 
of the judge to speculate upon what may be the best in his opinion 
for the advantage of the community, Qui hmret in Uterd hmrei in 
coriice: A man ought not to rest upon the letter only* but rely upon 
the sense ; the one is the rind, the other the kernel. 

| 749. The eons tract ion, it follows from these principles, should 
be such, that notwithstanding apparent contradictions or incongruities, 
the whole Statute shall stand ; apparent incongruities aro if possible 
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to be reconciled or explained, so that effect may be given to every 
part of tlie whole. Accordingly Regulation I. of 1802, Section 
XIX. expressly provides that , 

** One part of a Regulation is to be construed by another* so that the 
whole may stand/ 1 

Thus* for instance, where the words used are capable of two signiii- 
cations, one of which would render the various parts of the same 
Statute irreconeileable, and the other rot, they shall receive that con¬ 
struction which will permit the whole Statute to be operative, 

| 750. So where Statutes are in pari materia } on the mum subject 
matter, all are to be regarded as one Act ; one may he referred to for 
the purpose of construing another ; they are all to be read together, 
and so construed that t4 the whole may stand/ 1 So in the uase of 
Ms v. LoxdakM) 

11 Where there are different statutes in fari materia, though made at dif¬ 
ferent times, or even expired, and not referring to each other, they shall be 
taken and construed together, aa one system, and as explanatory of each 
other. So in the laws concerning church-leases ; and those concerning . 
bankrupts. And so also I consider all the statutes providing for the poor, 
as one system relative to that subject/' 

§ 751. When the same words are repeated in several parts of the 
Statute, they are taken to bo used m the same sense in all places ; 
except indeed when they apply to different subjects-matter. 

% 752, If technical terms are used, they must be taken in their 
technical sense. 

Thus I conceive where the word “ Heirs'’ occur in a treaty, as in 
those with Tanjore, the term must receive its ordinary technical con¬ 
struction of heirs general, and that it is viperim evpositio which seeks 
to confine it to heirs mak. 

§ 753. Words may be transposed or read parenthetically, hut they 
cannot he imported, for the purpose of making sense, 

g 754, Words must be construed with reference to the subject- 
matter of tho act ; secundum suhjedam matenem. Thus when an an¬ 
cient Statute enacted a penalty against * imltme procureurs de dm - 
mbs/ the phrase referred to dozens of jurymen to whom the Statute 
related. 

| 755. Words are not to receive an extended signification beyond 
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vuvm ordinary signification, in order to comprehend a case tuppoted 
within tho intention of the Legislature. Thus whore the 56 
Geo. IH. ch. 139, s. 2., recited that an indenture of apprenticeship, 
to bo binding, must bo under the hands and seals of two justices, it 
was held that indentures under tho hands of two justices, and not 
under their seals, were void. This was eo held in It v. Stoke Damerel.W 
“ The 56 0. 3. c. 139, s. 2. recited, that the salutary provisions enact¬ 
ed by the 43 Eliz. were frequently evaded in the binding out of poor chil¬ 
dren, and that the premium of apprenticeship was clandestinely provided by 
parish officers, who were thus enabled to bind out poor children without 
the sanction of justices of the peace, and then enacted, 1 That no inden¬ 
ture of apprenticeship, by reason of which any expense whatever shall at 
any time be incurred by the public parochial funds, shall be valid and ef¬ 
fectual, unless approved by two justices of the peace under their hands and 
seals, according to the provisions of the said act and of this act:' He id, 
that in order to make an indenture by reason of which any expense had 
been incurred by the public parochial funds valid and effectual, the approval 
of two justices should be under their hand and seals, and that such an in- 
* denture, approved of by two justices under their hands only, was void and 
not voidable, and that no settlement was gained by serving under it.’ 1 

§ 756. But there is an exception to this rule in the case of ancient 
Statutes,*") which have been occasionally extended to cases not ex¬ 
pressly within their words; and the reason given for this is the ex¬ 
ceeding brevity with which such statutes used to be drawn. This 
however only applies to tho statutes of our Henries and Edwards, 
and instead of pursuing this course, it is well to bear in mind the 
observation of Lord Tenterden in Brandling v- Barrington.^ " The 
Legislature is always at hand to supply deficiencies and correct mis¬ 
takes. 1 ’ , . 

§ 757. Judges are not to presume but to collect the intention of the 

Legislature. So in Biffin v. Torke,® OressweU, J. said : 

°It is a good rule in the construction of acts of parliament, that the 
Judges are not to make the law what they may think reasonable, but to 
expound it according to the common sense of its words.” 

Except indeed where such a construction leads to an absurdity. 


(4) 7 P. and C. SG3. „ 

(e) TM. am «« new* apply to Rotation Uw which dates only from the commence- 
Kent of the present century. ..... 
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Thus in (heStatute of Wrecks, w hich directs that all wrecked property 
be kept for a year and a day, it was held that this did not apply to 
perishable articles. Lot ns suppose a vessel from France with eggs* 
or from Rotterdam with fruits or vegetables; and tho absurdity be¬ 
comes glaring enough. 

So the 1st of Edward II. concerning prison breach (de jmngentibm 
prison dm) which makes it felony to break from prison, was held not 
to apply to the case of prisoners making their escape from a prison 
on fire. 


§ 758, Words arc sometimes to be taken distributive!y, according 
to the rule of reddendo singula singulis* So the Stat* 13 of JBIiz. cfa. 
£>(/) for avoiding fraudulent gifts by debtors, makes use of the ex¬ 
pression that a conveyance of property shall not bo deemed fraudu¬ 
lent, if made for money or other good consideration paid or given™ 
Here the words u paid 19 and u given** must bo read distrlbutively : 

L e, each referred to the substantive to which according to its posi¬ 
tion in the sentence it is referrable ; the word paid refers to money ; » 

the word given to consideration, 

§ 759, When the words of one Statute expressly’refer to those of 
another, such reference in point of fact makes the two Statutes one* 

So when a Statute prohibited the importation of contraband goods 
under a penalty* and a subsequent Statute declares what are goods of 
contraband, refermg to the earlier Statute* but not naming a penalty, 
the penally named in tho earlier Statute attaches to tho importation 
of the goods of contraband specified in tho later* 

See on this pointCrt Attorney General v< Saggers* 

The statute of 8th Anne, imposing a penalty of treble the value, on 
the importation of foreign goods prohibited to be imported into this eoun^ 
try, is prospective in construction and operation, and extends to all such 
goods as have been or may be prohibited subsequently to that statute,’* 

§ 760. Affirmative words do not take away a privilege, as for in¬ 
stance the right of appeal. Such a right, which belongs to every sub¬ 
ject by common law, cannot bo taken away by implication. It must 
bo expressly negatived. So also of jurisdiction of Courts. 


§ 761. When a statute is simply declaratory, and does not intro¬ 
duce tmy new enactment, it may Ic extended : as for instance, when 


if) On this Statute see the Leading case of ZVyrte'ffCAat 3 R*J>> SO. S, C, I I 4 * C. p. L 

(g) 1 Frfff 182. 








me Queen's Bench has been named, the other superior Courts have 
been held to be included ^ tho particular Court only being named 
by way of example; but generally speaking, the maxim expnma Unim 
of exehmo alterim, the express mention of one thing excludes the 
implication of another, holds good* Thus for instance where the 43 
Eliz. eh. 2, imposed a tax upon coal mines, this expressly excludes a 
tax upon slate or other mines. Another instance may be gathered 
from the case of Statutes exempting particular persons or classes from 
a particular charge or duty- Here none but those named shall bo 
exempt: for ewpremnm fac'd cessarc tacdum, another form of the same 
maxim. 

§ 762. Thus we have considered the verbal construction of Statutes 
according to their letter ; let us now turn to their construction accord¬ 
ing to their spirit. 

§ 763. 2nd. Construction according to the spirit —Acts are divid¬ 
ed into Remedial and Penal Statutes; and as we before observed, when 
* the object is once clear, the construction is to be such as shall sup¬ 
press tho mischief or advance the remedy. Thus in the leading case 
of Crepps v. l)imlenf h \ Lord Mansfield reasoned as follows—on 29 
Car. 2, c. 7, which prevents the exercise of ordinary trades on a Sun¬ 
day : 

" The first question is, * whether any objection can he made to the lega¬ 
lity of the convictions before they were quashed.* In order to see whether 
it can, we will state the objection : it is this; that here are three convic¬ 
tions of a baker, for exercising his trade on one and the same day ; he hav¬ 
ing been before convicted for exercising his ordinary calling on that iden¬ 
tical day. If the act of parliament gives authority to levy but on© penalty, 
there b an end of the question, for there is no penalty at common law. On 
the construction of ihe act of parliament, the offence is, r exercising his 
ordinary trade upon the Lord's day ;* and that, without any fractions of a 
day, hours, or minutes. It is but one entire offence, whether longer or 
shorter in point of duration ; so, whether it consist of one, or a number of 
particular acts. The penalty incurred by this offence is, five shillings. 
There is no idea conveyed by the act itself, that, if a tailor sews on tho 
Lord’s day, every stitch he takes is a separate offence ; or, if a shoemaker 
or carpenter work for different customers at different times on the same 
Sunday, that those are eo many separate and distinct offence©. There can 
be but one entire offence, on one and the same day : and this is a much 
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stronger case than that which has been alluded to, of killing moie hares 
than one on the same day ; killing a single hare is an offence; but the 
killing ten more in the same day will not multiply the offence, or the pe¬ 
nalty imposed by the statute for killing one. Here, repeated offences are 
not the object which legislature had in view in making thl statute ; but 
singlyj to punish a man for exercising his ordinary trade and calling on a 
Sunday, Upon this construction, the justice had no jurisdiction whatever 
in respect of the three last convictions/* 


| 764. Acta affecting public rights, acts imposing any burthen on 
the public, such as stamps, tolls, ferry dues, and the like ; acts dero¬ 
gating from the rights of private property, are not to bo extended, 
but receive a strict construction- So also of private acts conferring 
extraordinary powers, such as .Railway and other great Joint Stock 
Company Acta. And in these cases it is to be remarked that another 
principle enforces the same rule, for it is a maxim that Verba char - 
tarum fortius accipiuntur contra proferentem. Tho words of grants 
are to be taken most strongly against him who advances the grant 
ns his protection. 

§ 765, In deciding on the spirit of an act, it is an important ques¬ 
tion whether the consequences of the decision can at all bo regarded 
by tho judge as a guiding rule. We often hear of a matter being 
within the spirit ? if not within the letter of an Act ; witliin the equity 
of the Act, and the like. But Dwarrin CO lays down the true principle. 
He says : 

« While a judge is in the mmid act of construction, and during the 
period and gestation of interpretation, the consequences of any particular 
exposition will be most properly considered and weighed for the sake of 
avoiding absurdity, but after the Court has arrived at a determinate con¬ 
clusion as to what te the lit construction that the meaning and context re¬ 
quire them to put upon an Act of Parliament, the judges have nothing to 
do with the consequences of their decision/* 


| 786. Thus, effect cannot be given to an intention not expressed. 
In all such cases, the judge must decide that whatever the Legisla* 
ture intended to say, it has nevertheless not said it. Quod voluil, 
non dixit* Or secondly that, dixit quod non vofoit, the words used do 
not express tho presumed intention ; or thirdly, that the object pre¬ 
sumed was not In the mind cf the Legislature, but has been over- 
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looked, and is a emus omissus f which the Court cannot supply. The 
TrichinOpoly Belt case in the Sadder Reports may be referred to in 
illustration of these remarks. So also in M* v , Skoneft) Lord Ellen- 
borough said : 

" It is no question for us whether it would be expedient that there should 
be an appeal to the Sessions ia this case, of n conviction before two justices 
of the peace for a penalty in respect of the malt duty. If there be no 
words of reference to any Act giving such an appeal, wo cannot supply the 
want of them. Now the clauses ia the ai&utes of Car * 2, and Gin* 2. hove 
not the word penalties in those parts giving the appeal; and when that 
word occurs in other clauses, in other respects fac~$im\Us t it seems as if 
the omission were intentional ; but if it were not intended, we can only eay 
of the Legislature Quod voluit non dixit” 

And in Haworth v . Ormerod^ Lord Denman lays down the earns 
rule as follows : 

<( If the legislature intended more, wo can only say that* according to our 
opinion, they have not expressed it;'’ 

§ 767, Jfc remains to eay a few words on the various parts of a 
Statute. It may be divided into Preamble and Clauses. Neither 
the Title nor the Side-notes form any part of the Act; nor can they 
be looked at for the purpose of construing the Act. The preamble 
maybe looked at to ascertain the subject matter of the Gnactment:/ m l 
but not for the purpose of extending the enacting clauses. It may 
however restrain them, when they are obscure. 

§ 768* Clauses are separate, and substantive or dependent Provisoes 
are always dependent. Clauses may support, explain, or restrain each 
other ; and provisoes may narrow previous clauses. In short, all 
these rules are but so many illustrations of the grand rule, that all 
parts of an Act are to be ho read that the whole, if possible, may 
stand, 

§ 769. The above remarks are ia terms confined to the construc¬ 
tion of Statutes; but it will be seen that many of them are equally 
applicable to the construction of all written documents, whether pub¬ 
lic or private; treaties, pacts, testaments, deeds, or other documents* 
It may bo convenient however here to give the rules of construc¬ 
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44 J. That the construction be made on the entire instrument, and that 
one part of it do help to expound another, and that every word (if it may 
be) may take effect, and none he rejected, and that all the parts do agree 
together, and there be no discordance therein —ex mtacedenlibus et come- 
qventibus c$£ optima interpretation for turpis est pars quee cum suo ioio non 
conrenity mahdicSa mponiio quw corrumpii te&lum* 

** 2. That the construction be such as that the whole and every part of it 
may take effect, and as much effect as may be for that purpose for which it 
was marie* 

« 3> To cavil about the words in subversion of the plain intent of the 
parties *a a malice against justice and the nurse of injustice, 

14 4* A man ought not to rest on the letter only, mm qni kceret in tilevd 
hard in cortice, but he ought to rely upon the sense, which is the kernel 
and the fruit, whereas the letter is but the shell, 

* 4 5 * Falsa orthepraphia, falsa gram math'a non vUiat c rfam tel conces¬ 
sioner ; nor the singular instead of the plural number, nor the plural instead 
of the singular* 

u 6. The office of a good expositor is to make construction on all the 
parts together of an instrument, and not of one part only by itself— nemo 
mim aldp:am partem reels inieMigere po&sit antequam toium iterum at que 
lit rump erleyerti. 

41 7. Construction must be ma< suppression of the mischief aid in 
advancement of the remedy* 

44 Should the construction prof *cJ of an instrument be found to violate 
any of the rules above laid down, ex* gr. by dwelling upon a word only in 
disregard of the preceding and succeeding parts; should it corrupt the 
text or go but skin deep into its meaning, overlooking the general purport 
and effect of the writing—we may at once reject it as fallacious, as based 
on wrong principles, and likely to frustrate rather than effectuate the in¬ 
tention of the contracting parties/ 1 


§ 770* The grunt principle of interpretation of all instruments 
seems to be that .effect is to be given to the intention of the framers, 
rather than that the instrument shall be void ; ut res mhat magis 
guam perMt, Thus if by one construction of a document it would be 
illegal, by another not, the latter shall prevail. So if by one read¬ 
ing it would operate as a forfeiture/ 0 ) by another not, the latter shall 
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prevail. So if certain parties join in a deed, some of whom are capa¬ 
ble and others not, the deed shall not be altogether void, but shall 
bind those who are capable* So where a bond may be construed either 
as joint or several, it shall be taken to be joint or several according 
to the intention of the parties* 


§ 77h On this footing stands the doctrine of which is 

frequently applied in the case of wills: especially in the case of cha¬ 
ritable bequests. Where there is on the face of the will a particular 
intention of the testator, which cannot be carried out, aud also a ge¬ 
neral intention, which can. Here the general intention shall have 
effect Thus Courts of equity will sanction a scheme of a charity, 
which though not totally or exactly, is substantially as near the 
intention of the testator as circumstances will allow. On this princi¬ 
ple was the will of Patcheapah construed, and the school at Madras 
established* 

§ 17% Lot us now turn to those guiding rules and principles which 
are to direct the judge in his appreciation of the evidence before him, 

§ 773. Where civil rights are in issue, a less degree of probability 
may be safely adopted as a ground of judgment, than in criminal 
trials, where liberty or even life is at stake. In civil cases, where 
evidence is nearly balanced, a mere preponderance on cither side 
may be sufficient to turn the scale. See Morley *s Digest, Tit* Ev. e. 
108 . 


« A claimed a sum of money from 13, on a bond alleged to have been exe¬ 
cuted by him* The bond was produced by A; and though the attesting 
witnesses wore dead, its execution and identity were proved by four wit¬ 
nesses on behalf of A* B brought five witnesses, who asserted that though 
a bond) similar, in amount and date, was executed by B to A, the bond pro¬ 
duced in Court differed in its terms r and was not the same bond they attest¬ 
ed and saw executed by B* Held, that the admission, by B’s witnesses, of 
the existence of o bond } similar in amount and date, independent of other 
considerations, gave to the evidence a manifest preponderance in favor of 
A i and TS was accordingly decreed to pay the amount due on the bond with 
interest* Nara&tmmah Chilly t>. Wheatley* Case 2 of 1824. 1 Mad* Dec. 

435.—Grant & Go wan*” 


band, for a period longer than her own life, the grant, I conceive, would not be void t but 
good for the period of her own life. The ri^ht of a H indu widow over such property ts 
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Seo also Stark ie, page 818 . 

“ But in many casea of a civil nature, where the right is dubious, and the 
claims of the contesting parties are supported by evidence nearly equipoised, 
a mere preponderance of evidence on either side may be sufficient to turn 
the scale* Inis happens, as it seems, in all cases where no presumption of 
law, or primd facie light, operates in favor of either party ; as, for example, 
where the question between the owners of contiguous estates Is, whether u 
particular tree near tho boundary grows on the land of one or of the other* 
But even where the contest is aa to civil rights only, a mere preponderance 
of evidence, such ns would induce a jury to incline to tho one side rather 
than the other, is frequently in sufficient. It would be bo in all cases where 
it fell short of fully disproving a legal right once admitted or established, 
or of rebutting a presumption of law* If a party claimed as devisee against 
tho heir at law, full proof of the devise, with all its formalities, would be 
ewntial; circumstantial evidence, which merely showed it to be more pro¬ 
bable that the testator had made a will in favor of the party claiming as 
devisee, than that he had not done so, would be insufficient* So where a d^ 
vise to bo fully established by one who claimed as devisee, it would not be* 
sufficient to show a mere probability that the devisor had made a subsequent 
will, revoking the former* One who seeks to charge another with a debt, 
must do so by full and satisfactory proof \ and on the other band, where a 
debt has once been established by competent proof, the debtor cannot dis¬ 
charge himself but by full proof of satisfaction. Again, where the law 
raises a presumption in favor of the fact, the contrary must be fully proved, 
or at the least such facts must be proved as are sufficient to raise a contrary 
and stronger presumption. Thus the law presumes a man to bo innocent 
of a crime until his guilt be proved ; but if the fact be proved that A. killed 
B*, then tho presumption of law which before was in favor of A* is now 
against him, and malice will be presumed, unless he can establish facts 
which justify or extenuate the act,** 


§ 774. But in criminal cases, in order to convict, the evidence 
must be conclusive. Observe however, that evidence, inconclusive in 
itself, may become conclusive, through the defect of proof on the other 
side, or by the act of the party himself So where a man is accused 
of theft, tho only evidence being his recent possession of the stolen 
goods, the mere possession is in itself inconclusive, but it establishes a 
prim A facie probability against the accused, which casts on him the 
cum of showing that ho became originally honestly possessed of the 
property* Thus id the cae© of R. v. Parthmartht/ ami others at the 
Madras July Sessions for 1855, when the party accused said that one 
Maonmwmy gave him tho document he was accused of forging, aud 
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he called evidence to character but did not call Moonemwmp or in 
any way account for his not doing so, this rendered the evidence in¬ 
conclusive before, conclusive against him. So in Fulmer*$ case, when 
the accused declared that ho hud given the strychnine which he pur¬ 
chased, to Ms groom to kill dogs that infested the premises; and 
that dogs had been so destroyed ; the prisoner's neglect to call the 
groom, or to show that dogs had been so killed, was a very strong 
circumsttmee against him. The poison was traced to his possession : 
he avowed that he had disposed of it in a particular way totally in¬ 
compatible with his administering it to the deceased, and which, if true, 
must have established his own innocence; yet he took no steps to 
establish this fact, all important to him, if true* The presumption, 
if not irresistible, was strongly inculpatory of him. 

See also Motley's Digest, Tit. Ev. c, 184, 

w An Ikrar nameh t or written acknowledgment, from the defendant to the 
plaintiff, that the latter is proprietor of a portion of the estate belonging to 
the former, was held to he good evidence of the transfer, although no con¬ 
sideration was proved j an attempt by the defendant to prove a counter 
Ikrar namek by the plaintiff having failed. Ranee Indraft v, Ram Kaomar 
IJurtn, 21st July 1824. 3 S. D, A. Hep. 392»—Martin and Hariugton/* 

% 775. We come now to the principles which should guide a judge 
in his appreciation of direct personal testimony. Be it remembered 
he is always to decide secundum allegata ct probata. 

§ 770. Discrepancies, often trifling in themselves, when compared 
with the great mass of evidence in the case, arc only too frequent! y 
made in Indian Courts the ground for acquittal, or disbelief, (?) It 
may of course happen that discrepancies occur in such material poi- 
tions of the evidence ; are so glaring and go utterly irreconciieable 
with tho truth of the rest of the case, or of the story of the particular 
witness; as to afford just ground for an unfavorable verdict, or for 
the rejection of the whole of a particular witness’s evidence. But 
this is comparatively seldom the case; end tho acute and practised 
judge will generally be able to sift the wheat from the chaff) to sepa¬ 
rate the true from tho false; and if after this has been done, (here 
remains a residuum of credible testimony, he should thereon found 

(9) £to Morhy*s Bigeet , Tit, O Latv, a. 

11 Hold, that thi> ilmrepancy of the evidence t>f the parties in an affray affords ro gronnit 
for the acquittal of tho so e barged : credit must bo given to that which appears best support¬ 
ed by tho circumstances of the case. £$<xo*m Pardhtm Rmqqoq Botehey tfitrf Other** 
224 Aped 13^9. 3 N. A, Kep, 221,- ~Lt r y ecutor ft&d Rattray.' 





DISCREPANCIES, 



his judgment; not reject the whole evidence oa account of its being 
more or less tainted with incredibility- A plea constantly urged on 
behalf of the judges in the Mofussil, is tho difficulty of their task as 
compared with that of judges in England, in consequence of the un¬ 
truthful nature of the evidence with which the former have to deal. 
The presumption in England, it is said, h that a witness is the wit¬ 
ness of truth ; here, the presumption is that a witness is tho wit¬ 
ness of falsehood. But however true this may he, 1 doubt much if 
the witnesses in the Mofussil arc more imtrustworthy than those in 
the Supreme Court. Tot there, though the fact is to be lamented, we 
seldom or ever hear a complaint raised on the score of this difficulty. 
The judges thread their way safely amid the burning ploughshares 
about them ; and I must be*pardoned for expressing my conviction 
that the greater the difficulty of the task, the greater is the necessity 
for instructed judges ; the greater the probability that the instruct¬ 
ed judge will succeed where the uu instructed will fail. The con¬ 
duct of mankind at largo under given circumstances varies so little 
when their own interests are at stake, that the judge usually has safe 
landmarks to go by, however extraordinary may be the accounts 
given of transactions by parties and their witnesses. 


^ 777. Trifling discrepancies are often a test of truth ; and the 
observations of Paley, though familiar, are too important 'to he omit" 
ted, tl I know not 1? he writes,( f ) 

u A more rash or un philosophical conduct of the understanding than to re¬ 
ject the substance of a story, by reason of some diversity in the circumstan¬ 
ces with which it is related- The usual character of human testimony is sub¬ 
stantial truth under circumstantial variety. This is what the daily experi¬ 
ence of courts of justice teaches. When accounts of a transaction come 
from the mouths of different witnesses, it is seldom that it is not possible to 
pick out apparent or real inconsistencies between them. These inconsis¬ 
tencies are studiously displayed by an adverse pleader, hut oftentimes with 
little impression upon (he minds of the judges. On the contrary, a < lose 
and minute agreement induces the suspicion of confederacy and fraud. 
When written histories touch upon the same scenes of action, the compari¬ 
son almost always affords ground for a like reflection. Numerous, and 
sometimes important, variations present: themselves ; not seldom, also, ab¬ 
solute and final contradictions ; yet neither one nor the other are deemed 
sufficient to shake the credibility of the main fact. The embassy of the 
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Jews to deprecate the execution of Ckudian’s order to place his statue in 
their temple, Philo places in harvest ; Josephus in seed-time—both con¬ 
temporary writers. No reader is led by this inconsistency to doubt whe¬ 
ther such an embassy was sent, or whether such an order was given- Our 
own history supplier examples of the same kind. In the account of the 
Marquis of Ar gyle’s death, in the reign of Charles II., we have a very re¬ 
markable contradiction. Lord Clarendon relates that he waa condemned 
to be hanged, which waa performed the same day ; on the contrary, Burnet, 
Woodrow, Heath, Echard, concur in stating that he was beheaded; and 
that he was condemned upon the Saturday, and executed upon the Mon¬ 
day, Was any reader of English history ever sceptic enough to rake from 
hence a question, whether the Marquis of Argyle was executed or not? 1 * 

To this let us add the caution of Hallam/O and wo shall have a 
pretty accurate idea of the manner in which, and the exdent to which, 
discrepancies ought to affect our belief in evidence. 

f * Such a maxim, if not applied with great discretion and much limitation, 
leads to absurdity, and would be laughed at in any court of justice. The 
tendency of any mixture of error in testimony is to lessen the probability 
of the whole. This diminution is in many cases so small, as not pereeptL 
bly to affect our belief* But where an essential circumstance in a story k 
evidently unfounded, it is to pull u stone out of an arch; the whole fabric 
must, fall to the ground,” 

§ 778, In determining on the credit due to the witnesses, the judge 
should have regard to the following considerations : 

1st, Their integrity, 

2nd. Their ability, 

3rd. Their number and consistency with ^ach other, 

4th. The conformity of their testimony with experience. 

5th, The conformity of their testimony with collateral cir¬ 
cumstances, 

§ 779. A judge is to wtft/h, not to number witnesses, Thus the 
testimony of an infamous witness ie not to be rejected on that ac¬ 
count ; but the circumstance is one of the deepest moment in weigh¬ 
ing the amount of credit due to him. See Storkie, page 821. 

“A witness of depraved and abandoned character may not be unworthy 
of credit, where it appears that there is not the slightest motive or induce¬ 
ment for misrepresentation; for there is a natural tendency to declare the 
truth, which ia never wholly eradicated, even from the most -ucioua minds ; 

60 Count, Hut. of Jsngland, vol. 2. p. 657. 
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ACCOMPLICE. 

the danger of detection, and the risk of temporal punishment, may 
operators restraints upon the most unprincipled, even where motives for 
■veracity of a higher nature are wanting. 

« But it is to he remarked, that it is difficult to detect tho motives which 
may influence a depraved and corrupted mind; and hence it is for the 
jury to consider, whether the apparent want of motive to deceive be suffici¬ 
ent to accredit an exceptionable witness, and whether some assurance of 
tho actual absence of such a motive be not necessary to warrant their con¬ 
fidence. A jury may, no doubt, in a criminal case, convict on the testi¬ 
mony of an accomplice, but tlien it is expected that the tainted credit of 
the witness should be supported by circumstances confirmatory of his testi¬ 
mony in material points ; so that in practice such a witness is considered 
to be'.incredible, unless his testimony be supported by undoubted facts and 
unexceptionable witnesses. 

“ It frequently happens that a witness labors under some influence 
arising from natural affection, near connection, or mere expectation of con¬ 
tingent benefit or evil, which may afford a strong temptation to perjury. 
In these as in so many other cases, it is for the jury to estimate the degree 
of influence by which the testimony of a witness is likely to be corrupted, 
and to determine whether, under all the circumstances, he be the witness 
of truth.” 

§ 780. We may conveniently here consider the weight due to an 
accomplice, a species ol’ infamous witness. When an accomplice is ad¬ 
mitted as an approver, he of course confesses his own guilt : and is 
therefore infamous. The evidence of an accomplice should never bo 
had recourse to except from necessity ; that is to say, it the case can 
ho proved without him ; and not unless it will be proved by him. A 
conviction on the uncorroborated testimony of an accomplice, accord¬ 
ing to the English law, is legal. 

§ 781. But it is so dangerous a practice, that it is now not held 
sufficiently satisfactory, unless the evidence of the accomplice is con¬ 
firmed ; not of course as to the whole of it, for then there would be no 
occasion to resort to his evidence, but as to some material point or 
points. 

g 7 g 2 It has been a question what facts must be confirmed. The 
role to bo deduced from all the authorities seems to be, that the point 
confirmed must affect the prisoner charged. In Addis 1 case,(*> Patte- 

BOO, J* S&id * 

*■ The corroboration of an accomplice ought to be as to some fact or tacts, 
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tlje truth or falsehood of which goes to prove or disprove the offence charged 
against the prisoner. So where it was proposed on the part of the prose¬ 
cution to confirm the accomplice aa to the mode in winch the felony was 
committed, Williams J., said, that something ought to be proved tending to 
bring the matter home to the prisoners, and that proving by other witnesses 
that the robbery was committed, in the way described by the accomplice, 
was not such a confirmation as would entitle bis evidence to credit, so as to 
affect other persons—which indeed would be no confirmation at all, since 
every one would give credit to a man avowing himself a principal felon, for 
at least knowing how the felony was committed.” Webb's ease, Q C. fy P. 
095. In a more recent case, Alderson, 13., observed, “ that there is a great 
difference between confirmations as to the circumstances of the felony, and 
those which apply to the individuals charged ; the former only prove that 
the accomplice was present at the commission of the offence, the latter show 
that the prisoners were connected with it,” 

In a recent case, whero an accomplice* in giving evidence against two 
prisoners, was confirmed only as to his statement against one of them, Al- 
derson, B. directed the jury not to take that as a confirmation of his testi¬ 
mony against the other, Jenkins' ease , 1 Cox's C* C* 117 - But in An* 
drew' case, 1 Costs C . a 133, Coleridge, J,, said, “ I do not think it neces¬ 
sary that there should he a confirmation as to each of the prisoners; a con¬ 
firmation as to one will be sufficient. It is a question for the jury* I think 
it right to say that, in my opinion, the necessity for the confirmation of an 
accomplice has been stated too strongly in some of the cases* I do not 
wish it to be understood that 1 am overruling my of the decided cases ; 
hut it appears to me that even the testimony of an accomplice, though en¬ 
tirely unconfirmed, must go to the jury, accompanied of course by such re¬ 
commendations as the judge in such case should feel it his duty to make* 
If a witness be admissible at all* I have no right to withdraw his testimony 
from the consideration of the jury, and the law having admitted tue evi¬ 
dence of an accomplice* it is the province of the jury to determine its value,” 

The latest case upon the subject is that of It* tu Stubbs t ^1 Jervis* 
C* J. said as follows : 

“ It is not a rule of law that an accomplice must he confirmed in order 
to render a conviction valid ; and it is the duty of the Judge to tell the jury 
that they may, if they please, act on the unconfirmed testimony of an ac¬ 
complice, It is a rule of practice, and that only, and it is usual in practice 
for the judge to advise the jury not to convict on the testimony of an ac¬ 
complice alone, and juries generally attend to the direction of the judge, 
and require confirmation* There Is a further point in this case* Where an 
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accomplice speaks as to tUo guilt of three prisoners, and U confirmed as to 
two of them on!j, the jury may, no doubt, if they please, act on the evi¬ 
dence oi the accottvpUcc alone as to the third prisoner; hut it is proper for 
the Judge in such a case to advise the jury that it h safer to requite von- 
fir relation of the testimony of the accomplice as to the third prisoner, and 
not to act upon his evidence alone; for nothing is so easy us for the ac¬ 
complice, speaking truly as to all the other facts of the case, to put the 
third man in his own place ; but n jury may, if they choose, act on the un¬ 
con finned testimony of an accomplice j in this case they have acted on the 
evidence before them, and we cannot interfere,” 

It is for the judge to say whether the confirmation is sufficient. 
See Arbuthnotfs Select Cases, p. 159, 

** To entitle the evidence of an accomplice to credit, confirmation is re* 
quired upon some paint affecting the person of the prisoner or prisoners 
charged ” 

§ 783, Of course admissions by convicted accomplices (not ap* 
prefers) cannot be received against any of-the co-defendants. 

See Morley's Digest, N. S. Tit. Ci\ Law, c. 117. 

“The confession of an accomplice is evidence only against himself, and 
can in no way be made use of against another. Surotip Soak v . AmJrattt 
Ur/ Jeram Bin Sidgun, 20th Sept 1827, S. F, A. Rep, 1.—Homer k 
Anderson 

§ 784. It may be well to mention that according to the Maho- 
medan Law, the evidence of accomplices, even if corroborated, is 
insufficient for a conviction, though sufficient to warrant a presump¬ 
tion. 

See Moriey'a Dig. Tit. Cr* Law c. 219. 

“ The evidence of accomplices is insufficient, under the Muhammadan 
law, to prove any criminal charge, though admitted, when corroborated by 
other evidence, to establish violent presumption- Radhacant Voss and 
others v. Mohctdtyb 2d Jan. 1815. 1 N. A. Rep, 804*— FconbeUe.” 

§ 785. The manner or demeanor of a witness is ever to be close- 
Jv watched. This scrutiny, affords Courts of original jurisdiction 
one vast superiority over Courts of appeal, the functions of which 
should be confined to a supervision of rulings of law, if only the 
original Courts were sufficiently qualified by experience and educa¬ 
tion to como, generally speaking, to correct conclusions on matters of 
fact* 



DE1MEAKGE, ABILITY OF WITNESS. 


splay reluctance, evasion, affectation o£ 
, exaggeration, oyer willingness. Starfcie writes ;(") 



In arriving at this conclusion, a consideration of the demeanor of the 
witness upon the trial, and of the manner of giving his evidence, both in 
chief and upon cross-examination, is oftentimes not less material than iho 
testimony itself. An over-forward and hasty zeal on the part of the wit¬ 
ness in giving testimony which will benefit the party whose witness he is, 
liis exaggeration of circumstances, his reluctance in giving adverse evidence, 
his slowness m answering, his evasive replies, his affectation of not hearing 
or not understanding the question, for the purpose of gaming time to con* 
aider the effect of his answer; precipitancy in answering, without waiting 
to hear or to understand the nature of the question; his inability to detail 
any circumstances wherein, if his testimony were untrue, he would be 
open to contradiction, or his forwardness in minutely detailing those where 
he knows contradiction to be impossible; an affectation of indifference ; are 
all to a greater or less extent obvious marks of insincerity. 


^On the other hand, his promptness and frankness in answering quos* 
lions without regard to consequences, and especially his unhesitating reudi- 
ness in slating all ihe circumstances attending the transaction, by which he 
opens a wide held for contradiction if his testimony be false, are, as well as 
numerous others of a similar nature, strong internal indications of his sin¬ 
cerity, The means thus afforded by a vtvd voce examination, of judging 
of the credit due to witnesses, especially where their statements conflict, 
are of incalculable advantage in the investigation of truth * they not unfre* 
quently supply the only true teat by which the real characters of the wit¬ 
nesses can be appreciated, 1 * 


% 787 , It is with regard to these matters that cross-examination 
is usu ally very effec tiv a &> 

1783, Having carefully scrutinized the demeanor of the witness, the 
judge should test hisn&itoy, by which is not meant his intellect alone, 
hut his ability to speak the truth from his accurate acquaintance with 
the facts which he reports. This depends upon tho opportunity the 
witness has had of remarking the facts; hia accuracy of discernment; 
his reteotiveness of memory ; his powers of narration. On these points 
he should be searched ; and with reference to these the judge will bear 
in mind the greater or less length of time which has elapsed since the 
events related; the treachery of human memory ; the motive to color 


(ic) Page 822. 
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On this Starkie 

writes :(y) 

u Where a witness testifies to a fact which is wholly or partially the re¬ 
sult of reason exercised upon particular circumstances, it is obvious that the 
reasons of the witness for drawing that conclusion are of the most essential 
importance for the purpose of ascertaining whether his conclusion was a 
correct one; although it should be borne in mind, that the reasons which a 
witness gives for his belief are those which occur to him upon his exami¬ 
nation, and are frequently different from those which actually produced hie 
belief or opinion. 

** These observations apply with peculiar force to all questions of skill 
and science, and even to many of mere ordinary fact : thus, where a wit¬ 
ness is called to state that another witness is not to be believed upon hia 
oath. Ids grounds for arriving at that conclusion are of the highest impor¬ 
tance. Where, on the other hand, a witness states the impression on his 
senses, by any subject-matter of frequent experience* his reasons are of 
little weight; he will frequently assign a bad reason where his knowledge 
is certain. 

“ The probability that the witness had originally a clear perception of the 
fact and its circumstances, is strengthened and confirmed by the considera¬ 
tion that they were of such a nature as were likely to attract bis attention. 

On the other hand, it Is diminished by the consideration that the tr art sac- ^ 
lion was remote, and such as was not likely to excite notice and observa¬ 
tion* 

tl Such considerations operate strongly where detailed evidence is given 
of oral declarations, after the lapse of a considerable interval of time, 

Every man's experience teaches him how fallible and treacherous the hu¬ 
man memory in such cases is. In ite freedom from this defect consists one 
great excellence of documentary evidence, and its main superiority over 
that which is merely oral; and on this principle it is, that the law, out of 
policy, frequently deems moreoTai evidence to be too weak, and requires 
a written voucher to prove the fact, 

** Of all kinds of evidence, that of extra-judicial and casual declarations 
is the weakest and moat unsatisfactory ; such words are often spoken with¬ 
out serious intention, and they are always liable to be mistaken and mkrg- 
membered, and their meaning is liable to be misrepresented and exaggerat¬ 
ed. 

<f A hearer is apt to clothe the ideas of the speaker, as he understands 
them, in his own language, and by this translation the real meaning must 
often be lost A witness, too, who ia not entirely indifferent between th 
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CONSISTENCY OF WITNESSES, 



patties, will frequently', without being conscious that ho does so, give too 
high a coloring to what has been said. 

The necessity for caution cannot be too strongly and emphatically im- 
preseed, where particular expressions are detailed in evidence, which were 
used at a remote distance of time, or to which the attention of the witnesses 
was not particularly called, or where misconception was likely to arise from 
their situation and the circumstances under which they were placed, or 
from the prejudice of the witness, especially if his object was to extract an 
admission for the purposes of ihe cause* 

“ Such evidence is fabricated easily, contradicted with difficulty, In cases 
of this kind, the conduct of the parties, and those facts and circumstances 
of the case which arc free from suspicion, are frequently the safest and 
surest guides to truth* Evidence of this nature is of the very weakest 
kind, where it is doubtful whether the party making the admission knew 
his legal rights and situation, 1 ’* 

§ 789, The number of witnesses who speak to the same point 
and their consistency with each other is to bo considered, A single 
witness, if there is no reason to doubt his veracity and accuracy, hm 
ability and integrity, is sufficient in law to prove any fact, except 
treason or perjury, in which crimes two at least aro requisite* I3ut 
see Act* II, of 1855, Sec, XXVIII* 

Except- in cases of treason, the direct evidence of one witness, who is 
entitled to full credit, shall be sufficient for proof of any fact in any such 
Courier before any such person* But this provision shall not affect any 
rule or pracLice of any Court that requires corroborative evidence in sup¬ 
port of the testimony of an accomplice or of a single witness in the case of 
perjury/' 

Starkie writes as follows/*) 

n But although the testimony of a single witness, whose credit is untaint¬ 
ed, be sufficient to warrant a conviction, even in a criminal case, yet un¬ 
doubtedly any additional and concurrent testimony adds greatly to the cre¬ 
dibility of testimony, in ali oases where it labors under doubt or suspicion ; 
for then an opportunity is afforded of comparing the testimony of the wit¬ 
nesses on minute and collateral points, on which, if they were the wj messes 
of truth, their testimony would agree, hut if they were false witnesses* 
would be likely to differ* 

“ Where direct testimony is opposed by conflicting evidence, or by ordi¬ 
nary experience, or by the probabilities supplied by the circumstances of 
the case, the consideration of the number of witnesses becomes most mate- 
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starkie’s remarks. 


rial. It is move improbable that a number of witnesses should be mul&ken, 
or that they should have conspired to commit a fraud by direct perjury, 
than that one or a few should be mistaken, or wilfully perjured* In the 
next place, not only must the difficulty of procuring a number of false wit¬ 
nesses be greatly increased hi proportion to the number, but the danger and 
risk of detection must be increased in a far higher proportion for the points 
on which their false statements may be compared with each other, and with 
ascertained fuels, must necessarily be greatly multiplied*” 

ft must however always bo more satisfactory to the judge where 
lie 1ms not to rely upon the single unsupported testimony of one 
witness. 

§ 790, The effect of consistency and inconsistency is well remark¬ 
ed on by Starkie.fr} 

“ The consistency of testimony is also a strong and most important test 
for judging of the credibility of witnesses. Where several witnesses bear 
testimony to the same transaction, and concur in their statement of a scries 
of particular circumstances, and the order in which they occurred, such 
coincidences exclude all apprehension of mere chance and accident, and can 
be accounted for only by one or other of two suppositions ; either the testi¬ 
mony is true, or the coincidences are the result of concert and conspiracy. 
If, therefore, the independency of the witnesses be proved, and the suppo¬ 
sition of previous conspiracy be disproved or rendered highly improbable, 
to the same extent will the truth of their testimony be established. 

“ So far does this principle extend, that in many cases, except for the 
purpose of repelling the suspicion of fraud and concert, the credit of the 
witnesses themselves for honesty and veracity may become wholly immate¬ 
rial* Where it is once established that the witnesses to a transaction are 
not acting in concert, then, although individually they should be unworthy 
of credit, yet if the coincidences in their testimony be too numerous to be 
attributed to mere accident, they cannot possibly be explained on any other 
supposition than that of the truth of their statement. 

“The considerations which tend to negative any suspicion of concert and 
collusion between the witnesses, arc either extrinsic of their testimony, 
such? for instance, as relate to their character, situation, their remoteness 
from each other, the absence of previous intercourse with each other or 
v.-ith the parties, and of all interest in the subject-matter of litigation ; or 
they arise internally, from a minute and critical examination and compari¬ 
son of the testimony Itself. 

a The Nflfure of such coincidences is most important: are they natural 
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ones, which bear not the marks of artifice and premeditation? Bo they 
occur in points obviously niateri&l* or in minute and remote points which 
were not likely to be material, or in matters the importance of which could 
not have been foreseen f The number of such coincidences m also worthy 
of the most attentive consideration : human cunning* to a certain extent* 
may fabricate coincidences, even with regard to minute points, the more 


effectually to deceive ; but the coincidences of art and invention are neces¬ 
sarily circumscribed and limited* whilst those of truth arc indefinite and 


unlimited. tho wit nesses of art will be copious in their detail of circumstan¬ 
ces, as far as their provision extends; beyond this they will he sparing and 
reserved, for. fear of detection, and thus their testimony will not be even 
and consistent throughout: but the witnesses of truth will be equally ready 
and equally copious upon all points,” 


§ 791, As to the conformity of testimony with experience, Starlrio 


writes thus/*) 


“ As one principal ground of faith in human testimony is experience, it 
necessarily follows that such testimony is strengthened or weakened by its 
conformity or inconsistency with our previous knowledge and experience, 
A man easily credits a witness who states that to have happened which 
he himself has known to happen under similar circumstances ; ho may still 
believe, although he should not have had actual experience of similar 
facts; but where, as In the familiar instance stated by Mr. Locke, that 
is asserted which is not only unsupported by common experience, but con¬ 
trary to it, belief is slow and difficult* 


“In ordinary cases, if a witness were to state that which was inconsis¬ 
tent with the known course of nature, or even with the operation of the 
common principles by which the conduct of mankind is usually governed, 
he would probably be disbelieved ; for it might be more probable in tho 
paiticula:- instance that the witness was mistaken, or meant to deceive, than 
that such an anomaly had ready occurred* But although the improbability 
of testimony, with reference to experience, affords a just and rational ground 
for doubt, tho very illustration cited by Locke shows that mere improbabi¬ 
lity is by no means a certain test for trying the credibility of testimony, 
without regard to the number* consistency, character, independence, and 
situation of the witnesses, and the collateral circumstances which tend to 
confirm their statement. In ordinary cases, where a witness stands wholly 
unim peached by any extrinsic circumstances, credit ought to be given to bis 
testimony, unless it be so grossly improbable as to satisfy the jury that ho 
b not to bo trusted* Time* notwithstanding the general presumption of 
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CONFORMITY WITH COLLATERAL FACTS 


law Ln favor of innocence, a defendant may be convicted of a heinous and 
even improbable crime upon the testimony of a single witness* 

4t As experience shows that events frequently occur which would antece¬ 
dently have been considered moat improbable, from their inconsistency with 
ordinary experience, and as their improbability usually arises from want of 
a more intimate and correct knowledge of the causes which produced them* 
mere improbability can rarely supply a sufficient ground for disbelieving 
direct and unexceptionable witnesses of the fact, where there was no room 
for mistake. 1 ' 

§ 792, As to the conformity of testimony with collateral eircam- 
&t&ne r .is the same author remarks :M * • 


** Direct testimony is not only capable of being strengthened or weaken¬ 
ed to an indefinite extent by its conformity on the one hand, or inconsis¬ 
tency on the other, with circumstances collateral to the disputed fact, but 
may be totally rebutted by means of such evidence, A claimant, after his 
case was referred to by the House of Lords and evidence taken on it, pre¬ 
sented an additional case, alleging an inscription on a tombstone in a 
churchyard in Ireland, which if proved would sustain the claim. It could 
not be produced. Several witnesses from the neighbourhood swore that 
they saw the tombstone and inscription about twenty years ago. There 
Was no discrepancy In their statements, and no witnesses called to con¬ 
tradict them. The House held, that the evidence of the existence of the 
tombstone and of the inscription was not sufficient ; and that the neglect 
of the claimant to produce the evidence earliw raised suspicions, which 
would only be removed by producing the stone, or calling witnesses of 
greater credit from the neighbourhood. These positions lead immediately 
to an inquiry into the nature and force of indirect or circumstantial evi¬ 
dence. 11 


| 793. Nothing which tends to throw light upon this part of our 
subject, should be omitted, because the more the office of the judge 
is facilitated, the greater the probability of his coming to right deci¬ 
sions upon the evidence submitted to him* With this view I shall 
give in some detail the luminous observation a of Ecntham. 

§ 794. In judging of direct testimony, the two moat valuable qua¬ 
lities are, 

1st. Correcinm* 

2nd* GbtnpletmesiW 
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And the object of the following analysis is thus described by Ben¬ 
thamite) 

1st* To give a view of the cases in which falsehood is incapa¬ 
ble of being prevented. 

2nd. To save the judge from imputing mendacity where there 
is none. 

3rd, To facilitate the recognition of mendacity where it ex¬ 
ists* 

4 th. To suggest copies for examination and interrogation, with 
a view to elicit truth. 

§ 795. It is essential to have a clear view of the modes in which 
incorrectness may exhibit itself 

Fmt *—Falsehood may be expressed, 

1st By positive assertion, 

2nd, By negation. 

3rd. By alleged or protended ignorance. 

Mendacity has various designations according to the mode in which 
it exhibits itself 

Perjury, 

Forgery. 

Fraud. 

Personification. 

Swindling, 

On th|s point, we must consult Bentham who thus writea.(/) 
u t. Where, for impressing ea the mind of the individual in question 
the desire and endeavor to steer clear of falsehood by adhering to the lino 
of truth, the sort of ceremony known hy the name of an oath (of which 
further on) has been employed ; mendacity in this case has received the 
name of ptrjury. 


It is either 1 st, 
2nd, 
3rd, 
4th. 
5th. 


** 2. When the mendacious assertion has had for its subject-matter an 
article of written evidence ; being employed in the endeavor to obtain cre¬ 
dence for a spurious script fabricated, or a genuine one altered for the pur¬ 
pose of deception ; It has received the name of forgery : though, In strict- 
# ness of speech, tbs appellation of the forgerer belongs only to the man, who, 
for the purpose in question, fabricates or alters the script j and who, for the 
application of it to its intended criminal purpose, frequently trusts to some 
other individual, by whoso mendacious representations endeavors arc to 
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Ik used for causing it to pass for true. In this case* if the criminal labor 
be divided between two persons* and the appellation of forgerer be applied 
to both# the one may be distinguished by the name of the operative forgerer, 
the other by that of the uttering exhibiting> or circulating forgerer. In this 
shapej even when employed on a judicial occasion, the false conception may 
be conveyed, the mendacity uttered, by deportment, as well as by language 
“ 3. Mendacity considered as having deception for its object (and it 
seems difficult to conceive it without ascribiog to it a reference to that ob¬ 
ject) has received the general name of fraud. When, for the conveyance 
of the false conception, language is employedmendacity is the term more 
• -likely to be vised : when deportment,—fraud 

“ 4. When the mendacity, the fraud, has for its subject-matter the per¬ 
son of any determinate individual; consisting in the endeavor to cause one 
person to be taken for another; it has in English obtained the name of per¬ 
sonation- Or if the substantive personation be not as yet in common use at 
any rate its conjugate, the verb to personate* is in familiar, as well as in legal, 
use. Mendacity in this form is, under English law, subjected to capital 
punishment, and thus put upon a level with what is regarded as the most 
criminal modification of forgery* and above the level of perjury, to whatso¬ 
ever purpose applied. 

*'5, When the deceit has for ils object the obtaining the possession of 
some material object, in relation to which the person guilty of the deceit is 
conscious of his having no legal title ; it constitutes a pnrticnlar species of 
offence against property, and may be termed fraudulent ohtahimenL 


a Xothe designation of this species of offence, under the Eoman law, the 
single-worded appellation steUiomius is applied in some eases. Ju English 
law, it is no otherwise designated than by the circumlocutory expression, 
1 obtaining by false pretences :* except in some particular cases, in which 
it is familiarly called swindling" 


§ 796, Secondly : Falsehood may consist in quantity ; as when a 
witness swear that which Is partly true, partly false ; in other words, 
exaggerates: and of this the instance given, see ante § 424 of a man 
being sworn to have beaten defendant with a stick the thickness of a 
little finger, whereas the stick was as thick as the wrist, is an example, 

| 797* Thirdly : It may be in quality ; and of this the instance of 
good sea biscuit given, ante § 424 is an example. 

^ 798 , Fourthly : It may be circumstantial; of which the instance 
of Susannah ante § 423 is an example. 

§ 799. When the falsehood lias none of these limits, it is falsehood 
in tola, as for instance that A struck B, when in fact no blow was 
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,ck at all. So when a witness 8wears falsely to an alibi. But In* 
correctnm is perhaps as frequent i %s positive mendacity. The differ¬ 
ence between them is constituted by intention ; a positive promeiitat- 
ed purpose to deceive. 

§ 800. Incorrectness is attributable to two sources, of which one is 
intellectual, the other moral. 

§ 801* The intellectual faculties brought into operation in the de¬ 
livery of testimony are : 

1st, Perception. 

2nd, Judgment, 

3rd* Memory. 

4th. Expression : L e> the language in which the im¬ 
pressions are conveyed, 

§ 802, On these subjects Eentham's remarks are invaluable. Aa 
to perception he says 'M 

*■ In the case of perception, where sight was the sense through the me¬ 
dium of which the cognizance of the fact was obtained* the light in which 
the object was placed may have been faint; or a part of it only, and not a 
sufficient part, may, on that occasion, liave presents 'f to his eye. 

*« In the case of hearing, in like manner, the sounds i reached Ms ear 
may have been faint; or, of those which on that ot ^n were produced 
by the sonorous body, parte only, and those broken and interrupted, reached 
his ear: in the case of words spoken* the voice of the speaker may have 
been faint, the distance at which he stood considerable, and, from one cause 
or the other, of the words of which the discourse was composed, some ex¬ 
cited, some failed of exciting, a distinct perception. And so on through 
the less ins true live and less constantly active senses, the touch, the smell, 
the taste. 

t* go intimate is the connection between the two phenomena,—-the per¬ 
ception, the impression made on the organ of sense,—and the act of the 
judgment performed in congequence, the inference drawn from the impres¬ 
sion, the inference made by the judgment in relation to the supposed cause 
of it; so prodigious is the rapidity with which, in most instances, the con¬ 
sequent judgment succeeds to the antecedent perception; that, by him who 
has not by some special motive been led to the making of analysis, the dis¬ 
tinction will be apt to pass unpereeived,” 

§ 803. As to j udgment^ he writes r M) 

** When the judgment has been rendered erroneous by want of attention, 

( j /) Ptigc 102 , 
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and that defect of attention has been produced by want of interest, that is* 
o*' motive ; this modification of the cause of error in testimony is to be con¬ 
sidered under the head of moral, not of intellectual, causes. 

** Perception may have been rendered faint or indistinct by old age. 
Attention may have been rendered indifferent, judgment hasty, negligent, 
and erroneous, by want of knowledge, general or particular, absolute or re¬ 
lative : the fruit of relative experience, observation, information, and medi¬ 
tation. Want of relative knowledge may be indicated by condition in life, 
by immaturity of age, and by insanity. False opinion, a still more power¬ 
ful cause of incorrectness than simple ignorance, may be indicated in some 
Instances by the like marks. 

« Where the chemist and the physician see a dangerous poison, the 
kitchen-maid may see nothing more than an immaterial flaw in one of her 
pans, the cook may behold an Innocent moans of recommending herself to 
the palate through the medium of the eye. 

Where the botanist secs a rare, and perhaps new, plant, the husband* 
man sees a weed : where the mineralogist sees a new ore, pregnant with 
acme new metal, the laborer sees a lump of dirt, not disti aguish able from 
the rest, unless it be by being heavier and more troublesome* The same 
distinction may be pursued through the whole field of social occupation, 
and through every walk of science. 

41 Under insanity are Included idiot cy and lunacy : the former a permanent 
disorder, and thence indicated by permanent marks ; the other an occa¬ 
sional one ; the fomer, therefore, presenting itself with greater certainly 
to the cognisance of the judge. Lunacy does not so much weaken the 
judging faculty, as disturb and delude it with false opinions, the product of 
the imagination ; and thus belongs to an ensuing head. In both shapes, 
insanity may differ from itself in strength, by an infinity of shades; few, 
if any, distinguishable by any exact criterion, or measurable by any appli¬ 
cable scale.” 


§ 804. As to memory, he writes ;to 

u Another intellectual cause of incorrectness in human testimony, is 
failure of memory, A failure of this sort may have had for its cause, either 
some original faintness or indistinctness in the act or acts of perception, as 
above described, or else the lapse of time; the length of the interval be¬ 
tween the point of time at which the fact presented itself to the conception 
of the witness, and the point of time at which it happens to him to exhibit 
his statement of it for the information of the judge. 

f( From the weakness of the memory may result two different, and In 
some respects opposite, effects :—non-recollection, and false recollection. 
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Though the correctness of the conception entertained of the fact admits 
of no gradations upwards, yet this is not the case with regard to the maciljj 
of it; the quality on which its correctness at any subsequent and widely 
distant point: of time so materially depends* Perfect correctness of concep¬ 
tion may be stated as a result more usual* more ordinary, perhaps, than any 
degree of incorrectness : but were it possible to determine the most ordinary 
degree of vivacity, we should find as many gradations above that mark, 
perhaps, as below it. The highest point in it might be described as being 
immediately below that at which a morbid suspension of the sensitive facul¬ 
ty, or a morbid disturbance of the reasoning faculty, insanity, in a word* 
transient or permanent, would ensue* 

11 Importance in the fact, as above described, ia the quality with which 
the degree of this vivacity will have been connected* This, like the vivaci¬ 
ty which is its effect, will be susceptible of all manner of degrees; above, 
as well as below, the middle mark, There are some facts (and such are the 
infinite majority of the whole number of facts observed), bo unimportant as 
to be capable of escaping oot of any man’s memory the minute after 
that in which the perception of them has taken placet there are others* of 
which the importance, either absolute, or relative with regard to the indi¬ 
vidual, is so groat, that, unless on the supposition of an almost total decay 
of the faculty, through old ago or disease, it will not be credible that the 
picture of them should have been effaced out of his memory by any length 
of time, 

u As importance may rise to any degree in tho scale above the middle, 
so any degree of fain tacts that might have been produced by stateness* may 
have teen compensated for by importance 

11 The importance of the fact may be either intrinsic, or in the way of as¬ 
sociation merely : via* in respect of the property it has acquired by the in¬ 
fluence of the principle of association, of calling up and presenting to the 
mind the idea of some other fact, which has an importance of its own. A 
drop of blood observed in a particular place may serve to indicate a murder : 
a knife of a particular appearance, found in a particular place, may serve to 
indicate the person of the murderer, Connected in the mind of a percipient 
witness with the idea of that atrocious crime, these circumstances will pos¬ 
sess the degree of importance due to them : their apparent importance will, 
in his mind, stand on a level with their real importance. Taken separate¬ 
ly and without any such connection, their apparent importance would have 
been as nothing ; and no sooner had they found their way into the concep¬ 
tion than they would have made their escape out of the memory* In a 
butcher's shop, neither the knife nor the blood, neither a few drops of it 
nor a whole puddle, would have attracted the slightest notice* 

M Oblivion, forgetfulness* is not the only failing of which the memory is 
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susceptible : erroneous recollection is another, ’Without any the least false 
consciousness as to any point whatever, without any intention or desire of 
departing in any point from the strict line of truth, a supposed recollection 
may be false, not only in quantity, quality, or other circumstance., but even 
in ioto* I can apeak from experience : recollection false even in toio is 
what it has, every no w and then, happened to me to detect myself in : I 
should expect to find this to be the case more or less with everybody. I 
speak of recollections devoid of all importance, and the expression of which 
has never gone forth, nor boon intended to go forth, out of my own breast: 
and in respect of which all inducements to mendacity, all causes of bias, 
have consequently been out of the question. 

4S One circumstance, however, has been common (if in this instance too 
I do not misrecollect) to all these instances of nusrecollection and false re* 
collection ; the image of the supposed transaction has been faint and du¬ 
bious. It has been deduced, as it were, in the way of inference, from some 
real and better recollected facts, which have operated as evidentiary facts 
with relation to these false ones. It might be regarded as the work of the 
imagination, were it not for its having a distinct and solid ground to rest 
upon in the truth of things. 

« A proof of the difference has been afforded, when, for the purpose of 
confirming or dlsconfirming the truth of a dubious recollection of this sort, 
I have commvinicated it to some other person, whoso opportunities of ob¬ 
servation or means of judgment have appeared to render hi m more or less 
qualified to help me out* By his recollection or opinion my own supposed 
recollection has been influenced. Supposing his persuasion to a certain 
degree strong, it has determined mine : my supposed recollection has ap¬ 
peared true or false to me according as it has appeared true or false to him. 

“ On the other hand, when the recollection, the internal evidence, is 
clear and strong to a certain degree, there is no room left for any such ex¬ 
ternal evidence to operate* To every man recollections must present them- 
selves in multitudes, recollections even of the most ancient facts, against 
which the evidence of all mankind would not predominate in his breast, 

41 A recollection which is false in circumstance only, may be so, either by 
being superadded to such parts of the recollection as are true, or substitut¬ 
ed to one or more of them. The case of substitution, though the more na¬ 
tural and usual case, is in its description the least simple. It is resolvable 
into the two opposite inodes of falsehood, obliterative and fabricative : a 
true part of the scene, as it once stood painted, is rubbed out, and a false 
object painted in the room of it. 

64 A recollection false in toto , m as easy to describe and conceive as a re¬ 
collection false in circumstance. *Jt, however, scarcely admits of being rea¬ 
lized. Recollection, if it be recollection, must have had some ground. 
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bow narrow soever, in the truth of thing#, to servo as a foundation for the 
conception of the false facts. Take away this portion of the trie ground* 
the picture is the work, not in any respect of the recollection, but of the 
imagination merely. The original picture is completely rubbed out by 
the bund of oblivion ; aud fancy has painted a picture of another imaginary 
fact in the place of it. 

f( There are two causes, by the miluence of which memory may be re* 
freshed, unci by that means rendered, at the time of deposition, more vivid 
than by reason of the joint influence of the importance of the fact and tho 
ancientness of it, it would other wise be. 

f< One is, intermediate statements : by which are supposed intermediate- 
recollections. The oftouer a man lias had to give an account of a fact, the 
less likely he is to have forgotten it, or in any point misren-ietn bored it. J£ 
in writing, the refreshing touch will naturally have been so much the 
stronger : inasmuch as the committing of a statement of any kind to writ¬ 
ing, calls forth unavoidabl y a greater degree of attention than the exhibition 
of it vivd race in die way of ordinary conversation. 

**■ Another is, fresh incidents,—perception of fresh incidents, or receipt 
of any statement, oral or written, of any fresh incidents,—connected in the 
way of association with the fact in question* The sight of the spot where 
X have once met a friend, now far distant* recalls a vivid recollection of tho 
triend himself; and not only of himself, but of what passed between ua ia 
that place. 

« Of intermediate recollections which have not been productive of any 
fresh statement,—of mere intransitive re collection^ which have never, 
through the medium of either the tongue or the pen of the witness, made 
their way out of his mind,—the effect, though not equal in degree, will of 
course be of the same kind. 13y recollection, even of this silent sort, 
the picture cannot but have received a degree of refreshment; a degree the 
more considerable, the oftener this mental operation has been repeated. 
The circumstance is here mentioned, lest the conception given of the sub¬ 
ject should be incomplete ; but in practice no application can be made of it* 

“ When the memory of a witness, whose testimony is exhibited in a 
court of justice, is known to have been refreshed, this circumstance will 
naturally have a considerable influence on tho degree of persuasion produc¬ 
ed by his evidence* If the agreement between the two statements be sub¬ 
stantially complete, the persuasive force of the evidence may in this way 
receive considerable increase. If there be any material variance* it will bo 
a sign that, in one or the other of the two statements, the judicial and the 
prior non-judicial one, there must have been a tincture of incorrectness ; 
accompanied or not by mendacity* as the case may be. And the stronger 





the degree of refreshment, the less likely the incorrectness to have been 
unaccompanied by conscious ness*” 


Sometimes imagination usurps the place of recollection as in the 
case of kaEucinafions and the like. On this point, Bentham thus 
writes ;W 

» Aji intellectual cause of Incorrectness in testimony, not yet brought to 
vievv, and which could not be enumerated among the causes which apply 
to correctness aud incorrectness, because it is applicable to the latter alone, 
ia the imagination, taking the place of recollection. 

41 hi weak and undiscerning minds, the simple idea, the mere conception 
of an object, be it substance or event, matter at rest or matter in motion, 
may come to be but faintly discriminated from, may come even to be con¬ 
founded with, the belief of its existence* At this moment I have in my 
mind three ideas ; one of a kill of pure sand, another of a bill of pure gold, 
a third of a hill composed of gravel, chalk, and flints, with a miscellaneous 
intermixture of animal and -vegetable remains* The idea of the golden hill 
is as vivid, ns well as distinct, in my mind, as that of the sand hill : it is 
more sc than that of the composite hill. But to the idea of the com¬ 
posite lull, as well as of the sand hill, is annexed an act of the judg¬ 
ment, importing belief “-the belief which I am hereby expressing, of the 
existence of bilb, an indeterminate number of hille, of that sort : a be¬ 
lief, the expression of which is a proposition to this effect Sand hills 
exist in nature : the idea 1 have of a sand hill has its archetype in 
nature* To the idea of the golden hill is annexed, likewise, a proposi¬ 
tion analogous to the former, but of the opposite cast No hill of pure 
gold exiaU in nature : of the idea I have of a golden HU, there is no ar¬ 
chetype in nature. In a weak uncultivated mind this act of the judgment 
i* tome tunes passed on any the slightest evidence ; on what, to a slionger 
trA more exercised mind, would seem no evidence* Put into the hands of 
a child of three years old, under the name, not of a story-book, but of a 
liook oF natural history, a book in which the existence of golden hills is 
assumed, as well ns that of sand hills; the judgment of belief will, in Ms 
Diind, as readily attach itself upon the existence of the one sort of hill as 
upon that of the other* Show him at a little distance a hill covered with 
grass, and tell him that under the grass it is all solid gold ; and let nobody 
in hia bearing ever Intimate any suspicion to the contrary; the belief of the 
existence of a golden hill may thenceforward present itself to his mind as 
having been demonstrated to him by the evidence of his senses, 

41 Of the false facta presented to the imagination, and, at the same time, 
presented under the guise of real ones at the time, the only ones the ex* 
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e of which 19 common to everybody are tbs facts presented in d roams, 
n infant minds, minds as yet but little exercised in the art of apply¬ 
ing attention to the operations of the judgment*—the distinction between 
the state of waking and the state of dreaming, between the waking and the 
dreaming thoughts, Is for norno time ao faint as to be occasionally evanes¬ 
cent. In my early childhood, at a time when I was just able to go up and 
down stairs alone, being at the top of the staircase, and having made a filae 
step, it seemed to me that, instead of falling headlong and rolling down the 
stairs, I felt myself gently wafted, as it were, from top to bottom, and thero 
landed safe, my feet not having come in contact with anything the whole 
time. At present I have no more difficulty in recogfming these sensations 
to have presented themselves in a dream, than anybody else would have : 
but I have all along preserved a distinct recollection of a time, and a time 
of considerable duration, during which the imaginary scene was accompa¬ 
nied in my mind by a belief of its existence. To this recollection is super- 
addsd a recollection of my communicating to some person, but I forget 
whomi the relation of this incident, ua an adventure not more extraordinary 
than true. Had a dream to this same effect been dreamt by Wesley, the 
recollection of it would, probably, have remained numbered among bb real 
recollections to the end of hia life. In his journal are con tamed the his¬ 
tories of more than one adventure, in which the deviation from the laws of 
nature is little, if anything, more considerable. A text, which that Inci¬ 
dent used not frequently to recall to me, might, with the help of a Wesley¬ 
an imagination, have been unalterably associated with the conceived event : 
—* lie shall give his angels charge over thee, to keep thee in all thy ways * 
they shall bear thee up in their hands, lest tliou dash thy foot against a stone-* 
Such was the passage in one of the songs of David, as quoted to hta divine 
descendant by the devil ; and although, among the attributes of that mys¬ 
terious personage, he numbers that of being thi Jather of fur this lime, 

at any rate, his quotation was correct. An angel holding the favorite 'n* 
font by the hand as it glided down the staircase, might have added neither 
an unapt, nor an unnatural, embellishment to the scene. 


4i Thus fugitive and precarious, in an unformed mind, is the distinction 
between the mere conception of an object, and the belief of its existence • 
thus apt iff the judgment embracing and including the image, to bo confound¬ 
ed with the image alone, In this sort of confusion wo may behold a princi¬ 
ple which not only took possession of, but contributed largely to the ge¬ 
neration of a system in the mind of the sceptical and sagacious Hume. Be¬ 
lief of the existence of an object, is, according to him, neither more nor 
lees than a certain degree of vivacity in the idea introduced by the object 
into the niind r By what kind otjpholomtfr *hall that degree of vivacity upon 



which belief attaches, be distinguished from those fainter ones to which no 
such act of the judgment is annexed ? 


** Between the flgCi of eight and nine, the metamorphosis of which Ovid 
is the historian, and the prodigies of Jewish history (such was, and such 
continues to be, the course of mislr action at the royal school of Westminster) 
were presented together to my tender and susceptible mind. On the one 
hand, the devil in a variety of shapes,—on the other hand, the scenes in 
Ovid (Baucis and Philemon, I remember, for one) would ever and auon pre- 
sent themselves to my dreaming, as well as my waking, thoughts. Which 
was the more agreeable class, I well know ; which was the more lively, I 
could not engage to say* Yet, under this uncertainty in respect of superi¬ 
ority of vivacity, in respect of belief there never was any the smallest doubt, 
Parental solicitude was too steadily at its post to suffer any the smallest 
confusion to prevail in those tints by which belief, disbelief, and conception 
pure from each, are characterised and distinguished, 

<( The reader will approve or disapprove, m it seems good to him, this ex¬ 
hibition of egotistic evidence, in a case which admits not of any other. 

*' If, in a susceptible and unfolined mind, the mere idea of an object is 
found to operate as sufficient evidence of its existence ; much more frequent¬ 
ly will it be sufficient, when the way for its reception in that character has 
been prepared by popular opinion operating in favor of it, in the charac¬ 
ter of a mass of remote indeed, but moat extensive, and thereby impressive, 
circumstantial evidence. Hence it is that those terrific spectres, ghosts, 
witches, devils, and vampires, which, for the last time let it be hoped, have 
haunted the seat of justice, have not yet ceased to haunt the garret and the 
cottage. 

** Under the head of imagination, that is, under the head of mcorrectneeB 
of testimony considered as flowing from that source, it was necessary to in¬ 
troduce the world of phantoms The occasions on which false evidence,' 
created by the imagination, has in this way had religion for its source, have 
been but too frequent. The cases in which false evidence, pure from all 
mixture of mendacity, has been generated by the imagination, without tbe 
benefit of any such supernatural assistance, will hardly be to be found.” 

§ S05. As to expremon, ho writes it 1 ) 

<( The picture of the fact, as painted in the memory of the rnincss at the 
time of deposition, may be ever so correct ; yet if the copy exhibited by the 
words and other signs employed by him for the expression of it be other¬ 
wise than comet, such accordingly will be his evidence. By an infelicity 
in the expression, the fruit of the most correct perception, and the most re¬ 
tentive memory, may be rendered abortive. 
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on comparing the aberration liable to be produced by inuplness of ex* 
pressiou, with the aberration producible by non-recollection or false rocol- 
lectfon, the following differences appear discernible, 

44 The aberration by expression seems liable to be more wide than the 
aberration of the memory. It is capable of giving to the evidence a pur¬ 
port even directly opposite to the true one. The reason is, that ft rccolloc- 
lion* how ever false, if it be not false in toto* will, in some feature of it, he 
conformable to the truth : and the improbability of a recollection fake in 
tola has already been exhibited. Recollection (as contradistinguished from 
mere imagination), having its basis hi truth, can scarcely be removed from 
that basis altogether. Expression, on the other hand, has no necessary tie 
by which the words are confined to any degree of conformity with the ideas 
they were intended to represent. The aberration is capable in this case of 
being so complete, that the fact, as actually expressed, may be the exact 
opposite of the fact as intended to be expressed. In the English language, 
two negatives, in correct and polished language, are equivalent to an affir¬ 
mative, In die language of the illiterate classes, they amount frequently to 
no more than a negative. In the French tongue, negative is added to ne¬ 
gative, on many occasions, without reversing the proposition, in the lan¬ 
guage of all classes. 

" On the other hand, an aberration arising from this cause does not appear 
to he altogether so natural, or likely to be so frequent, as an aberration 
arising from weakness of memory ; at least, not to such a degree as to have 
any considerable effect on the persuasion of the judge. The reason is, 
that, if the aberration be apparent, it will naturally receive correction from 
the remarks and questions that in each case may be expected from the 
judge: whereas a defect of recollection is little capable of receiving any 
t,such assistance* 


•* In this respect it stands on a different footing, according to the form 
in which the testimony is presented to the judge : according as it is ex¬ 
hibited in writing, or wd eoce. Exhibited in writing, it is less exposed to 
be incorrect in point of expression ; on account of the assistance it will na¬ 
turally receive from the hands of the professional assistant of the party 
whose evidence it is, if a litigant party, or by whom the evidence was called 
for: but in this case it has no chance of receiving correction from the judge. 
Exhibited vivd voce 9 it is much more exposed to be incorrect at first utterance, 
but as the advantage of being open to correction from the judge : via. either 
from the judge immediately, or, under his authority, from the professional 
assistant of one or other of the parties. 

(E Incorrectness from this source, in the course of a rivd voce exam inn lion, 
can* therefore, seldom take place in any very essential circumstance, without 





some degree of blame on the part of ihe judge ; nor, on that and other ac¬ 
counts, without some degree of blame on the part of the system of procedure. 


41 In the case of mid voce ex am in alien, timidity is, perhaps, the most 
frequent cause of incorrectness in the expression* Of this timidity, the 
cause of a higher order are principally to be found in inferiority in respect 
of rank, sex, and age. The degree of it is of course susceptible of an in* 
finity of gradations, according lo the idiosyncrasy of the individual. The 
'highest gradations will be found in the case where it has sex for its cause ; 
especially when that cause is combined with that which results from age. 
It will be influenced in a very considerable degree by the degree of inter¬ 
course which a person has had with the world ; by the number oF persons 
whom he has been in the habit of living with ; a circumstance of which the 
influence is perhaps greater in this case than that of rank. But, though 
sensibility of this kind, derived from wtmkness of sex, immaturity of age, 
inferiority of rank or of social intercourse, bears, with reference to the phe¬ 
nomenon in question, the relation of cause to effectit would be an abuse 
of logic to state the effect in those cases as running in any regular propor¬ 
tion wiih the degree of the cause. In the female sex, it will also be ha* 
(orally influenced by condition in life, in respect of matrimony* The Swt 
of person likely to be affected in the highest degree, from the joint influence 
of all these causes, is probably an urmarried female, about the age of pu¬ 
berty, and a few years afterwards* 

« Timidity, upon a closer new, will be found to be, on this occasion, 
neither more nor less than an extraordinary degree of sensibility to the force 
of the three tutelary sensations, as applying themselves in this instance : viz., 
the moral, the political, and the religious; but tuotc especially the moral* 
il This timidity will be influenced in a considerable degree by ihe pub¬ 
licity of the examination : and the error, which is but too apt to arise from 
this source, is among the inconveniences which require to bo set in the scale 
against the still preponderating advantages which will be seen to result 
from that cardinal security for truth* 3 ' 

| 806. The moral faculties brought into play in the delivery of 
testimony are : 

let Veracity. 

End* Attention* 

And their opposites; 

let* Mendacity. 

2nd* Temerity ; or negligence, through indolence, 

§ 807. As to temerity, Bentham thus writes ;W 

*< If n D t accompanied with the consciousness which renders it thus cri- 
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INCOMPLETENESS* * 4 tfi 

* and jet accompanied with blame ; it is because* though a man had 
no complete persuasion,—possibly not so much as that faint commencement 
of persuasion called tutpicion ,—that what he wm saying was false, yet had 
he bestowed on the subject that attention which, on legal or moral grounds, 
was due* the falsity of such his testimony would have been perceived by 
him* or at least suspected ; in which case, if, without making known such 
hu suspicion, he had delivered such statement notwithstanding, it would 
thereby have been accompanied and tainted by mendacity. Falsehood thus 
accompanied w ith blame, but with an inferior degree of blame, may be term¬ 
ed falsehood through or with temerity* And thus we fall in with a known 
and most useful distinction of Homan law.'* 


§ 80S. The moral causes of Incorrectness, from the grossest men¬ 
dacity down to the most venial mistake, are to be sought for in the 
wide region of motive, bias, self-interest, hatred and tho like* 

| 809, Having thus dissected the causes of Incorrectness, it remains 
to apeak of Incompleteness of testimony. This minuteness of det&ilC*) 
is one of the great securities of veracity. Under particularity of 
statement are included two qualities, 

1st. Individuality. 

2nd. Circumstantiality. 

On these two qualities, Bentham thus writes :(°) 

u For the purpose of forming a ground for decision, so long as the fact 
■; f* lb other respects exposed to doubt, a relation is never particular enough* 
unless the fact be individualized, that is, fixed and circumscribed in respect 
of time and place. 


Titius has killed a man : a relation to this effect is as yet no evidence \ 
though repeated by a hundred deponents, each declaring himself an eye¬ 
witness, this would not as yet be ground sufficient for a decision pronounc* 
ing Titius convicted of homicide. Titius has killed an Englishman or a 
Frenchman, an old man or a young man, a tall man or a short man,—by 
no such specification would the deficiency in the former relation be suffi¬ 
ciently supplied, Titius has killed Sempronlus : this is nearer the mark, 
but neither is this sufficient. At what time was the act committed ? In 
what year, month, day, hour ? In what place ? In what province* town¬ 
ship, road, field, garden, house, room in the house ? It is not till all these 
points have been fixed, that the fact has been individualized ; and till the 
fact has been thus individualized, the evidence is scarce as yet brought to 


(ft) The student will rceolltot tie guarantees already given $12 for the truthfulnen of 

*U testimony, mi mely, the natural j the moral; the rellgioui; aud the political. 

(*) Page 287 * 
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the level of direct evidence: it hangs still in the air, in the character of cir¬ 
cumstantial evidence. 


“ Quit ? quid ? ubi ? quilm aux'dih ? cur ? quomodo ? qnandc ? says a verse, 
useful for memory, and to he found in the institutional books of ethics. 

M Jty the ubi and the quando, place and time are designated ; and, by the 
answers to those questions, if sufficiently particular for the purpose, the 

fact is individualized, 

« As to the other questions, so far as they go by the answers to them, 
the fact, besides being individualized, is eircumstantialized, circurnstan- 
tiated* 

“So many circumstances, so many criteria by which, supposing the tes¬ 
timony false in uny point, the falsity of it may he indicated and detected. 
Hence, the more circumstantiated the testimony, the greater the security it 
affords against deception, and consequent misdccision, on the part of the 


judge. 

«* Between speciality and circumstantiality there is this dilfcrence. Cir¬ 
cumstances which contribute to the giving speciality, down to individuali¬ 
ty, to the statement, will all of them be found relevant to the purpose or 
object to which the testimony is directed; to the substantiating the demand, 
or the defence : to the showing that the individual fact in question belongs 
to the species of fact to which the taw has intended to annex such and such 
consequences. They belong, accordingly, to the list of those circumstan¬ 
ces, which, in so far as they happen to he present to his recollection, it is r 
proper that he should bring to view in the first instance. 

“ To the head of circumstantiality, considered as distinct from speciality 
and individuality, belong all those circumstances which, without being re¬ 
levant to the purpose in question, may yet serve as tests or criteria of the 
correctness of the deposition, of the veracity and attention of the deponent. 

“ Being, with respect to the purpose in question, irrelevant, they will not 
come with propriety from the deponent in the first instance. But il (as by 
interrogation) it be required of him to give to his statement the additional 
extent in question, on extent that shall embrace the circumstance or circum¬ 
stances indicated to him for that purpose; in that view it is, that, the ques¬ 
tion being relevant, the answer wilH»e so too, and both question and an- 
bwer proper and instructive* 

“Take, for example, the case of Susannah anti the two Elders. To the 
head of speciality, down to individuality, belonged the several circumstan¬ 
ces which these false accusers thought it advisable to bring to view of their 
own accord, for the purpose of producing, in the mind of the judge, a per¬ 
suasion of tie delinquency of the intended victim of their malice. 

m jjut, by way of test of their veracity, the ingenuity of her advocate 
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suggested. and called upon each of them to speak to, a topic in ii*lf irre¬ 
levant Affirming that it was under a tree that the fact was committed, 
and that in the supposed scene of the transaction trees of different sorts 
were included,—of what sort was that tree ? The witnesses being examin¬ 
ed out of the hearing of each other, each out of the way of receiving menda¬ 
city-serving information from the other,—-one pitched upon a tree of one 
sort, the other upon a tree of a different sort: and, by this mutual contra¬ 
diction, the falsity of their statement was detected. 


u Whether under a tree, or not under a tree,—and if under a tree, under 
what sort of tree,—were circumstances, the irrelevance of which, with rela¬ 
tion to the guilt of the supposed transaction, was altogether manifest: but, 
from the contradiction thus produced, these irrelevant circumstances in¬ 
quired a sort of accidental relevancy ; and the purpose, for which they were 
brought to view, was accomplished/ 1 

| 810, There are certain other tests for veracity which the judge 
must bear in mind. The first of these is what Bentham, in his quaint 
phraseology* calls RecoUectedims. and UnpmmditaUdnm. On these 
he writes ;<W 

** These qualities are, as log!emus say, dmut nalurd : and primd facie di¬ 
rectly opposite, and mutually exclusive of one another* 

41 Recollectedness to every good purpose, unpremeditatedness to every 
bad purpose : recollected ness to the purpose of a man’s searching into the 
storehouse of his memory, and spreading out before the judge the articles 
it contains ; unpicmeditatedncss to the purpose of a man’s setting his judg¬ 
ment and invention to work upon these same articles, in the view of sup- 
pi-essing, disguising, or altering, any of the facts his memory has furnished 
him with, or delivering false facts in lieu of them, or along with them* Even 
in this closer view, the two qualities still present themselves as mutually 
exclusive and incompatible* For, if recollection be necessary, time must 
bo allowed for it: and unless it be by tho alio wan go of suggestion, (of which 
presently), it is only by the allowance of time that any assistance, tending 
to put the testimony in question in possession of this quality, can be afford¬ 
ed by the legislator* But, if time he allowed for this honest and desimblo 
purpose, what shall hinder its being employed for the opposite dishonest 
and undesirable one ? ,# 


Repetition of (statement is the best test with reference to those 
heads* 


(p) iVyflSQL 


1 



1 NTTOROGATBBHESS. 



On this Boa 


g 3|f. Secondly : Suggestedness or Zfnsuggestedneu, 
tham writes :(®> 

« When a man delivers false testimony, what there is of 
msy be either of Ms own invention, or of the invention o: 


either home-made or imported* 

“ !vlsde at home or abroad, the inventor of it must have had a stock, a 


ground, composed of true facts, to work upon, 

“ To the ttyie man, knowledge of facts, of any other facts than what are 
presented to Mm by his own memory, is of no use, *^V by ? j3ecause ail 
true facta nre>omietent with each other : his facta being true, they cannot 
receive contradiction from any other facts that are ao likewise* 

“To the mendacious deponent, on the contrary, knowledge of other con¬ 
nected facta is indispensable : his stock of this sort of information cannot 
he too extensive, for his security against detection: it can never, indeed, 
he sufficiently extensive : because every true fact that has any discoverable 
tearing upon the case, presents a rock upon which, if unseen* his false 
facts, one or more of them, are liable to split* 

u So they be hut relevant, true and false information may be alike sub¬ 
servient to the purpose of the mendacious deponent; or rather, on the sin¬ 
gle condition of being relevant* truth cannot but be of use to him 3 whereas, 
the use he cm make of suggested falsehood will depend, not only upon its 
being well adapted to his mendacious purpose, but alao upon its being bet¬ 
ter adapted than any which his own invention could, on that same occasion, 
have supplied him with* 

*« Upon this view’ the importance of the quality of uusuggestednesa ap¬ 
pears already in its true light.” 

It is on this ground that leading questions which suggest a parti¬ 
cular answer are so open to objection. 


§ 812. Thirdly : Interrogate&ness. That is to say, that the evidence 
shall be elicited by examination in the form of question and answer, 
instead of the witness being permitted to pour fourth his own story 
in his own manner. The task of interrogation requires much expe¬ 
rience. The practice in Company’s Courts, I believe, is to allow tbo 
witness in tho first instance to tell his own story, and then for the 
Court and parties to found any questions they pleaae npon Lis state¬ 
ment. I prefer the plan of compelling a witness to answer questions 
in the first instance. "When the story is made up, it is evident that 
the witness has a much easier task in simply giving an uninterrupted 
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narrative, than in delivering himself of it in such order as his inter* * 
rogator may choose- Time too is saved, if the witness ho compelled 
to answer succinctly the questions put to him, and he be not allowed 
to ramble into immaterial or impertinent statements* Bentliam writes 


thus 


** A mass of testimony, extracted from a man by the process of Interroga¬ 
tion, Will almost always he more or less different, in substance os well as in 
form, from the testimony of the same man on the same occasion if sponta¬ 
neously delivered, without the assistance or control of any such operation. 
To the external security created by that process, corresponds, therefore, an 
internal security, afforded by the texture which, under the influence of that 
operation, the testimony itself has been made to assume. Nor is the case 
materially different, where, a mass of testimony having been delivered in 
the first instance without the aid of interrogation, the extractive force of 
that process is afterwards employed in adding to the original a supplemen¬ 
tal mass* 


** It is by interrogation, and not without interrogation, that testimony too 
general for use is brought down to individuality* and clothed with Instruc¬ 
tive circumstances s it is by interrogation, and not without interrogation, 
that indistinct testimony is rendered distinct—cleared from the clouds in 
which it has Involved itself, or been involved. 

It is by interrogation, aptly and honestly applied, though not exclu¬ 
sively by interrogation, that testimony is assisted by information subservi¬ 
ent to it in respect of correctness and completeness. It it by the skilful 
application of this instrument that a mass of testimony, while left in posses¬ 
sion of that degree of re collected ness which is necessary to correctness and 
completeness, is deprived of the quality of premeditatodnesa in a state of 
things in which the time demanded on pretence of recollection, might bo 
but too apt to be employed to the purpose of fraud. 1 ' 


§ 813. Fourthly : Dktincfoms. On this point Xfeniham writes :(*> 
“ Pistinctness, like health, is a negative quality In the garb of a positive, 
one. Health, in the natural body, is the absence of disease ; distinctness 
in a body of evidence, is the absence of a roost pernicious disease called in¬ 
distinctness : a disease for which, as will be seen, under the natural system 


of procedure in its origieal simplicity, there is no pl^ce ; a disease, which 
owes its birth in most cases to the implanting hand of the regular-bred prac¬ 
titioner, Even when not planted by art, the seeds of it are attached us it 
were to the nature of written evidence ; m viva voce evidence, if for a mo- 


(r) Page 29S* 
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EXTERNAL EECU1UTIBS MU TROTH, v> 

menfcit ittakes its appearance, interrogation, if admitted, drives it out the 
ne£t, 

t4 An article of testimony, eo long as it is indistinct, may he neither ge¬ 
nera! nor particular, and neither true nor false. Until subjected to that pro¬ 
cess, by which it may be ascertained whether the confusion in it be the re- 
stilt of honest weakness or of dishonest artifice, no indications, no decision, 
can be justly grounded on it. It is worse than false evidence, it is worse 
than no evidence : for, from falsehood, when seen to be such, as well as 
from silence, indications highly instructive may bo, and are, every day de¬ 
duced r but from indistinct testimony, till it be understood to be tantamount 
to silence, nothing can bo deduced /'CO 

§ 814. The external securities for veracity Bentham thus classifies. 

1st. The fear of punishment. 

2 nd. The obligation of an oath (or affirmation). 

3 rd. The fear of shame and infamy. 

4th, Interrogation. 

Sth. The reception of testimony in a written fora. CO 


(I) Bontham adds two other cot lilar orient) whkli it is not noeeaaary to do more than 
aland a at here, lot Ptrman&WM ;by which he alludes to the benefit* which attend mo 
fr- Mico nr&intj twtiraony : Sacsudiy. Pukti*ity\ which is indeed a late guard for tho 
suitor, the witness, the judge, and the State. 

fr) The question how for writing should be applied to all evidence fs yet n moot oao. In 
Courts of triilina original jurisdiction His perhaps better that thu evidence should not be 
formed 1v taboo town, iho judges' note sufUcii*. Thu object of writing is to eecuro iiu&%net~ 
nm ftidl pci nut nend- But it is very ojnm to Abuse : inasmuch aft it land* to yexatKm, delay, 
end catenae where tor voluminous a record in required. Initawca the repetition of iceoiti- 
cd^mSniUiMW in JtfofuAtit Criminal easts; where the record crnimts of tha written exa- 
minaikni of the witnesM S before 1st, the Police, 2nd, the Magistrate, 3rd, the 8ubOrttin»te 
Court, Atb, the SeftPLOti Court. Bewtham*t remarks are an cogent that I need net apologise 
for giving them in some detail Hesiyn . .. e 

t( Causes of a curtain degree of simplicity—and happily the great majority of cautefc nro 
Within this desirable decree,—may, tappsutng probity on tha part of Iho judicatory, be to- 
lor ably well decided without writing : because decision may fallow upon evidence before the 
memory of it in the hte Ml of the judge is become incorrect or incomplete. In a cause m* 
volwd in a certain degree of complication, the usa of writing is in a maimer neceecaty to 
pnod j u feature. But civtii zillion must have stopped fur short of its present advanced Stage, 
i£ comp Heated canfte^ had not been susceptible efmt decision as well as simple ones- 
■* If. tinder tiotwral procedure (as in the email debt courts) causes are in general roflicient- 
ly wi h decided without the committing ot the evidence to writing, it is because the descrip¬ 
tion of I ha ease t* tker^ to extremely ifmplo : and even in these cases, security against min* 
(iecisiou is e.nrific«d in seme degree to the aroidinea of vexation and expense 

if But though, in respect of their number, the eaoica simple enough lo have been sufleretl 
tobedeeided in the wav of natural procedure, COtnrUtute the most important tlw* j yet, 
individually taken, causes in the highest degree complicated, poiuesa, in genend (so far sa 
property ti Ooncorned) tv proportionable degree of importance : witness bankruptcy gaums 
indeuiflca relative to tost amenta, in each of which property to the amount of million* may 

be At atukfe uptra«dngle otu^ 

« If such bo tho Icipoitafifte of wilting, oven on the supposition of uinleviatm^ prObily on 
the part of the judk-atory J it* importer ee is Its a much higher degree exemplified in the 
. character of h Kxurity ajpiaat improbity ; and In particular in the character of tm lustra 

if sit of exttftisive and lasting publication. . _ . _ , , . 

m ji fs only by writing that the grounds of decision canoe made known r heyond the 
narrow circle composed of the few By^Uftdcr®; hence without writing there can be no to¬ 
lerably adequate respobelbibty on the part of the judge. But for writing, a single judge 
would decide* on every occasion as ho pleased ; an oligarchical bench of judges, as they could 
egree- a democrat leal bench,—(as indeed l* too apt to be the case, notwithstanding the 
benefit of writing),—* beach, howsoenr comped. If the number bo inch tbat tho ide* of 
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6th, Notation, by which he means making tho written evx 


deuce a solemn record. 

7th. Publicity. 

8 th. Counter evidence. 

9 th, Investigation, by which he means tho discovery of one 

piece of evidence through means of another, or of in¬ 
formation not strictly evidence , 


individual teapORiibiliiy if deslroyod^would decider according to tho caprice or passion of 
tho moment/' 

Tho ustH of registration ho says arc these t 

" To the several parties, oa tho occasion of lUo suit In hand, tho use of them, in a direct 
way, it already evident. 

u So, in r loss direct way, in respect of tho check lhay apply to abuse in every ahapo on 
the part of the Judge : corruption, undue svmpatby, antipathy, precipitation through impa¬ 
tience * delay through indifference and negligence/ 

14 With a view to appeal on tho occasion of the auk in hand t “ the service capable of befog 
rendered by such registration to both parties, (and especially ia him who fa in the right), 
by the complete and correct indication of ail ground* of appeal, justly or uujuatiy alleged, 
aeems alike evident. 

** In respect nf future contingent Butts, oonaldered as capable of being produced, prevent¬ 
ed, or governed, by tha result of, or previous proceedings in* the cniiio in h*nd,—suits con- 
aide red as liable to Arise between tho same parties, or their legal roproseatatke^'-tke uti¬ 
lity fa alike manifest. 

u In totpeot of future contbirent suits, considered ns liable to be produced by like catui#, 
or to give hinh to like incidents and occurrences,—causes as between other parties having 
no connection with those in question ; the use of »uch registration in the character of u 
ttoek of precedent seems alike ind^putable,” 

The abuse ? are thus pouitraycd : 

" If, on certain occasions, arid iu certain wap, it is capible of being employed as an in¬ 
strument ©f distinctness, fur giving that Indispensable quality to u mass or evidence ; on. 
ether ocession?!, ami iu other ways, it is hut tuo apt to be employed in smih u meaner ns to 
give to tha evidence u degree o t indistinctness, from which, but for the abuse made of iMa 
important art, it would hava beau free. 

“ The reason (meanltv the c*uia) of thU abuse is extremely simple* To thU quantify of 
irrelevant natter, to which (under the spur of finis tor interest) tho pen of a writer ii, on 
this as on so many other oocu&ions, capable of giviug birth, there are no determintLe limits ; 
wor yet to tha dtgr; e of disorder, and coiiaequeut ludhtiuctness, with which the whole mas*, 
mado up of irrdevtnt tbd relevant mutter jumtled together, may bo infected: end the 
*&m* mischief which thus, to an inEuite degree, fa liable to be produced by main fdcjt on 
the part of tho suitor vr hfa profession r! assistant. may (though in a lesg degree) be produc¬ 
ed hj mere weakness of mind on either part. Whereas, iu the case of m% t woo# testimony 
extracted by, or substituted to, kterro^stioo,-^fiu sooner does an irrelevant proposition 
make its appearance than the current of the testimony in that devious direction is stopped 
and the stream foretd back into its proper channel, 1 

<■ When writing U employed in the extract bn, ami thence in the deli vert, of the testi¬ 
mony t time applicable, end but too often applied, to the purpose of nieftdacjou* invention 
Is a natural, and pr&ctievly (though not strictly and pbvtitftity) itweparahlo, result; ss will 
bn seen mnio particukrly in iit place. 

“ In the eniue ease, n result, no less closely connected with the use of writing than the 
former, i« the opporlunity afbrded by it for receiving mendacity-serving information f f(i m 
ail sorts of aimrues : a danger, from which «fod row deposition, though by uo nit ans es- 
erupt, is more endly guarded, 

44 On the other baud ; where writing fa employed for the delivery and extraction of evi¬ 
dence : the superior facility which it affords for planaiug the menus of deception, is accom¬ 
panied and in a eontitkrrtbfo degree counteracted and compensatod on tho part of the ad¬ 
verse party end the j udge, by a corresponden t quantity uf time (and thence a eormp ndont 
oi*mw) applicable to the purpose of scrutloknig the suppled mendacious teatimouy, and 
io diverting ii of its deception* ini! iience. 

*' Hitherto we have considered tho an in no other light then that of its capacity of being 
made subservient to the purposes of that specie* of injustice which is opposite to the din# 
cud of justice : iubfeervient to deception, and thence to mbdeciuoc:- 

“ Bot the grand abusoj and that in comparison of which what has hitherto been brought 
to view shrinks almost into ineignldnance, is the perverted application tiut has been mmdv 
of it to tho purpose* of that branch of injustice which gt&nds opposed to the coUtilural ends 
of justice ; of that branch of injustice which eoaeiats of factitious delay, vexation, nad ea- 








CIEC0MST4HTIAL EVIDENCE* 


§ 815, With reference to Ifidirect or Circumstantial evidence, ail 
that has before been said on that head, and the whole of the Lectures 
on Presumptions must he remembered by the judge, There are some 
remarks which must be made in order to aid him in appr eciating 
this class of evidence as opposed to the class of direct evidence. 


§L 


§ 816* It is often said that circumstantial evidence is in its na¬ 
ture inferior to direct evidence- Thus we hear much declamation 
about the danger of convicting on circumstantial evidence* This is a 
constant topic with a prisoner's counsel, and very naturally. In one 
sense there is truth in the statement of inferiority; because we are heTe 
one step more remote from the /actum probandum. Let the factum 
probandum be a murder. Hero, if direct testimony deposes to the 
fact of murder, the only question is whether that testimony is entire¬ 
ly trustworthy* Its weight depends upon its credibility* But if the 
evidence to establish the factum probmdum be circumstantial j as for 
instance, the identity of marks on the soil with the shoes of the ac¬ 
cused, and the like, here the force of the evidence depends upon in* 
ferenem to be drawn by the judge. This act of the jud gment is evi¬ 
dently a more remote method of proof than the direct testimony of 
the senses. 


§ 817* But it would bo most mistaken to suppose that indirect 
testimony is lower in degree than direct ,* in the sense in wmch 
condartj is lower than primary. Both are of an equal quality in the 
eye of the law. Both have their respective excellencies and defects. 


pens*, heaped togtttar for tU uk« of the profit RxtrsoUbte extracted from the expend. 

“Ina ward, it i* in th* art of writing tUm perverted that we may Utw the mam mtiru - 
ment <H the tefllsiiic&t fijatem, and of all lh# tbominatloai of whieh it■ ti composed : an in¬ 
strument by which thi* baneful wheresoever established, has all along operated; trntt 

without which it could scarcely have coroo any where into existence* , 

1 * |t is on nT&teitca of *ozixe thing that ha* booa written, or that might, com it, or snoolu 
| iaV e been written, that whatever portion of ihe mean* of sustenance hna, on the occasion or 
cm the pretence of a^tolntetertrig juetioe, been wrung from the unfortunate luiter, has been 
demanded and i eciv*4. Statements that ought not to have been made, have, to an enor¬ 
mia* emonh been tnado : statement! that required to bo made, have beem welted out be- 
vond alt bounds ; stuffed out with word* and lines and pngos of euiptemg*, oftentimes with- 
cut truth, sometime* even without ufta, This excrcmeiUitiaus matter hit been made up into 
R U the terms that the conjunct industry of the demon of mendacity, nacofuled by the goniun 
"f nonsense. could contrive to give to it. Having Uj the accumulate.! labors .of suecesiiYo 
soneeationi been wrought up ti the highest passible pitch ot yoluminovunees. indistinctness, 
nnd unintrllieibilily ; in this stste it hi * been locked up and concealed from genital via* 
m? ff clnallvas oossible s in England it has been loeleil up in two iceeral Urgunpes, both 
of Uiem completely unintelligible to the vast majority ef the people. Office upon office, pro- 
fetaion upon profession. bare been established (or the msuntaetoring, warehousing, and v. nd- 
iiur of thin intellectual poison. In the capacity of suitors, the whole bony of the people 
Mile or unable to boar the charge) are compelled to pay, on one occasion or another, for 
everythin* that was don«, or suffered or pretended to bo done, in relation to it: for writing 
it for copviagrit, for abridging it. for looking at it, for employing others to look at it, for 
employing others to underfund it, or to pretend to understand iti interpreting and expound¬ 
ing imaginary laws, law* that no man ever made" 
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Direct testimony may be intentionally false, or the result of mistaken 
apprehension. Indirect testimony is always open to the danger of 
unjust inference. There is n good comparison of tho two given us by 
StarMe it*) 

** As it is universally admitted that circumstantial evidence is in its own 
nature sufficient to warrant conviction, even in criminal cases, and as the 
test of sufficiency is the understanding and conscience of a jury, it would 
he superfluous and nugatory to enter into a discussion of the comparative 
force and excellence of these different modes of proof, where they do not 
conflict with each other. In the abstract, and in the absence of all conflict 
and opposition between them, the two modes of evidence do not in strict¬ 
ness ad ant of comparison ; for the Force and efficacy of each may, according 
to circumstances, be carried to an indefinite and unlimited extent, and he 
productive of the highest degree of probability, amounting to tho highest 
degree of moral certainly. With regard to the comparative force and effi¬ 
cacy of these modes of proof, it is clear that circumstantial evidence ought 
not to be relied on where positive proof can be had, and that eo far the for¬ 
mer is merely of a secondary nature. Hence it seems to be clear that no 
conviction In a criminal case ought ever to be founded on circumstantial 
evidence, where the prosecutor might have adduced direct evidence ; and in 
civil cases the resorting to such a practice would, in a doubtful case, be a 
circumstance pregnant with the strongest suspicion. 

“The characteristic excellence of direct and positive evidence consists in 
the consideration, that it is more immediate and more proximate to the fact f 
and if no doubt or suspicion arise as to the credibility of the witnesses, 
there can be none ns to the fact to which they testify; the only question is 
as to their credit. On the other hand, the virtue of circumstantial evidence 
is its freedom from suspicion, on account of the exceeding difficulty of si¬ 
mulating a number of independent circumstances, naturally connected and 
tending to the same conclusion, In theory, therefore, circumstantial evi¬ 
dence is stronger than positive and direct evidence, wherever the aggregate 
of doubt, arising, Erst, upon the question, whether the facta upon which the 
inference is founded aro sufficiently established; and, secondly, upon the 
question, whether, assuming the facts to be fully established, the conclusion 
is correctly drawn from them, ia less than the doubt, whether, in the case 
of direct and positive evidence, the witnesses are entirely trustworthy. Where 
no doubt exists in either case, comparison is useless ; but it is very possible, 
where there is room for suspecting the honesty or accuracy of direct wit¬ 
nesses, that the force of their evidence may fall far short of that which ia 
frequently supplied by mere circumstantial evidence; and whenever a doubt 
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as to the credibility of direct witnesses, it u an important considera¬ 
tion in favor of circumstantial evidence, that in its own nature it ia much 
less liable to the practice of fraud and imposition than direct evidence is; 
for it is much easier to euborn a limited number of witnesses to swear directly 
to the fact, than to precare a greater number to depose falsely to circumstances, 
or to prepare and counterfeit such circumstances as will without detection 
yield a false result. The increasing the number of false witnesses increases the 
prebability of detection in a very high proportion ; for it multiplies the num¬ 
ber of points upon which their statements may he compared with each other, 
and also the number of points where their testimony comes in contact with 
the truth; and therefore multiplies the danger of inconsistency and variance 
in the same proportion. 

« Bo, on the other hand, it is exceedingly difficult by artful practice to 
create circumstances which shall we^r the appearance of truth, and tend ef¬ 
fectually to a false conclusion. The number of such circumstances must 
of necessity be limited in their nature ; they must bo suck as are capable of 
fabrication by an interested party, and such that then- materiality might be 
foreseen* Hence all suspicion of fraud may be excluded by the 'very num¬ 
ber of concurring circumstances, when they are derived from various but in* 
dependent sources, or by the nature of the circumstances themselves, when 
either it was not in the power of the adverse party to fabricate them, or 
their materiality could not possibly hare been foreseen, and consequently 
where no temptation to fabricate them could have existed*” 

And the remarks of Dost, § 288, have already been given, (ante § 
297) and should be here referred to* 

| 818, To show how easily direct testimony may be the result of 
mistake, we may refer to the trial for high treason of James Bryan 
in Ireland.**) And to the ease of Sir Thcmm Davenant, where that 
gentleman swore to the identity of the man who had robbed him in, 
open day. It was discovered afterwards that he was tot illy mistaken. 
Other eases are to bo found hi Wilis.(?) 

<* Two men were convicted at the Old Bailey semens in 1797, before Mr. 
Justice Grose, of the murder of Syder Fryer, Esq , and executed ; the iden¬ 
tity of the prisoners was positively sworn to by a lady who was in company 
Tvith fcbe deceased at tbe time of the robbery and murder; but several years 
afterwards two men, who suffered for other crimes, confessed at the scaffold 
the commission of the murder for which these persons were executed* 

« A young man, articled to an attorney, was tried at die Old Bailey on 
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the 17th and S9th of July 1824, on five indictments for different acts of 
theft. A person resembling the prisoner in she and general appearanc$ 
had called at various shops in the metropolis for the purpose of looking at 
books, jewellery and other articles, with the pretended intention of making 
purchases, but made off with the property placed before him while the shop¬ 
keepers were engaged in looking out other articles. In each of these cases * 

the prisoner was positively identified by several persons, while in the majo- 
jority of them an alibi was as clearly and positively established; and the 
young man was proved to be of orderly habits and irreproachable character, 
and under no temptation from want of money to resort to acts of dishonesty. 

Similar depredations on other tradesmen had been committed by a person 
resembling the prisoner, and those persons deposed that, though there was 
a considerable resemblance to the prisoner, he was not the person who had 
robbed them, The prisoner was convicted upon one indictment, but acquit* 
ted on all the others; and the judge and jurors who tried the last three cases 
expressed their conviction that the witnesses had been mistaken, and that 
the prosecutors had been robbed by another person resembling the prisoner, 

A pardon was immediately procured in respect of that charge on which con¬ 
viction had taken place. 

" A few mouths before the last-mentioned case a respectable young man 
was tried for a highway robbery committed at Bethnal Green, in which 
neighbourhood both ho and the prosecutor resided. The prosecutor swore 
positively that the prisoner was the man who robbed him of his watch. A 
young woman, to whom the prisoner paid his addressos, gave evidence which 
proved a complete alibi* The prosecutor was then ordered out of court, and 
in the interval another young man, who awaited his trial on a capital charge, 
was introduced and placed by the side of the prisoner. The prosecutor was 
again put up into the witness-box and addressed thus : 1 lie member, the 
life of this young man depends upon your reply to the question I am about 
to put, Wiil you swear again that the young man at the bar is the person 
who assaulted and robbed you ?’ The witness turned his bead toward the dock, 
when beholding two men so nearly alike he became petrified with astonish¬ 
ment, dropped his hat, and was wpeechleas for a time, but at length declined 
swearing to either. The prisoner was of course acquitted. The other young 
man was tried for another offence and executed ; and a few hours before 
his death acknowledged that he had committed the robbery in question,** 

§ 819. On the other hand it is no less a fallacy to assert that 
u facta cannot lie,” as is often done, than to maintain that they are 
in themselves insufficient whereon to found a conviction. On this the 
observations of Besttel are so forcible that they must be quoted in full. 
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<( Bat wliile we condemn this* perhaps not unnatural error, what must be 
said to ono of an opposite kind, infinitely more mischievous because pro¬ 
mulgated by authority which we are bound to respect,—namely, the setting 
presumptive evidence abovo all other modes of proof, and investing it with 
infallibility ? Juries have been told from the bench, even in capital cases, 
that, f where a violent presumption nmmarify arises from circumstances, 
they are mors convincing and satisfactory than any other kind of evidence, 
betr* me 'Jacts cannot £iV Numerous remarks might be made on this strange 
position ; the first which presents itself is, that the moment we talk of any 
thing following as a necessary consequence from others all idea of presump¬ 
tive reasoning is at au end. Secondly, even assuming the truth of the 
assertion that facts or circumstances cannot lie, still so long as witnesses 
and documents, by which the existence of those facts must be established, 
tan, m Jong will it be impossible to arrive at infallible conclusions from 
circumstantial evidence* But, without dwelling on these con aide rations, 
look at the broad proposition —;fads cannot He. Can they not, indeed ? 
When, in order to effect the ruin of a poor servant, bis box Is opened with 
a false key* ami a quantity of good* stolen from his master deposited in it ; 
or, where a man is found dead, with a bloody weapon lying beside him, 
which is proved to belong to a person with whom he had had a quarrel a 
short time before, and footmarks of that person are traced near the corpse ; 
but the muider has in reality been committed by a third person, who, owing 
fc’spit© to both, pat on the shoes and borrowed the weapon of the one to 
kill the other^—do not the cireumstances lie —wickedly* cruelly lie ? There 
ia every reason to fear that a blind reliance on the dictum, ‘ circumstances 
cannot he* 1 has occasionally exercised a mischievous effect in the adminis¬ 
tration of justice* 

** Ir dealing with judicial evidence of all kinds* ignorance dogmatizes, 
science theorizes, sense judges* The right application of presumptive, 
as of otboT species of evidence, depends on the intelligence, the honesty, 
and the firmness of tribunals. To convict, at least in capital cases, on the 
strength of a single circumstance, is always dangerous; and It has been 
justly observed, that when the criminative facts of a presumptive nature 
are,more numerous, most cf the erroneous convictions which hare taken 
place have arisen from relying too much on general appearances, when 
no inchoate act approaching tkv crime has been proved against the ac¬ 
cused.” 

§ 820* In determining whether the facte Differed in evidence are 
relevant or not, the judge must consider whether there ia a reasonable 
and proxdmnte connection, not a conjectural and remote one, between 
them und the facte which they are offered to prove, " In jure non 
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petnoifl cau$& spect&iur**^*} In law, tho proximate}, not tlie 

remote cause is looked to. Ilenco damages are sometimes said to bo 
too remote, as not naturally springing oats of the act complained of .W 
§821. To determine whether facts offered aro relevant is a delicate 
and difficult task, and each case must stand upon its peculiarities. 
No general rule can. bo attempted to be laid down. Best, § 9 -i writea 
as follows : 


“But whether a given piece of indirect evidence should be received as 
circumstantial, or rejected as conjectural proof, is often a question of extreme 
difficult)** One test, perhaps, is to consider whether any imaginable num¬ 
ber of pieces of evidence such as that tendered could be made the ground 
of decision : for it is the property of genuine circumstantial evidence, that, 
however inconclusive each element of the chain may be tn itself, the concur¬ 
rence of them all amounts to proof, often of the most convincing kind. Sup¬ 
pose, in a case of murder by a cutting instrument, uo eye witness being 
forthcoming, the criminative facts against the accused were ; 1. Ho had 
had a quarrel with the deceased a short time previous. 2. He had baen 
heard to declare he would be revenged on the deceased. 3. A few days be¬ 
fore the murder the accused bought a sword or largo knife, which was found 
near the corpse* 4. Shortly after the murder he was seen at a short dis¬ 
tance from the spot, and coming away from it. 5* Marks corresponding 
with the impressions made by his shoes were traceable near the body. 6. 
Blood was found on his person after the murder. 7. He absented himself 
from his home immediately after it. 8. He gave inconsistent accounts of 
where he was on the day it took place. The weakness of any one of these 
elements, taken singly, is obvious, but collectively they form a very strong 
case against the accused. Now suppose, instead of the above chain of facts, 
the following evidence w is offered. 1. The accused was a man of bad ge¬ 
neral character. 2. He belonged to a people notoriously reckless of human 
life, and addicted to assassination* 3. On a former occasion he narrowly es¬ 
caped being convicted for the murder of another person. 4. Much jealousy 
and ill feeling existed bo tween his nation and that to which the deceased 
belonged. 5. On the same spot, a year before, one of the latter was mur¬ 
dered by one of the former in exactly the sums way. 6. The murdered 
had also lobbed the deceased, and the accused was well known to be ava¬ 
ricious. 7* He had been overheard in his sleep to use language imply ing 
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(&) See the leading ensu of Shepherd*). Seo(L 1 Sm* L. C » 210. There the defeetlaat 
rcht> originally threw a pquib, which wai east about io *elf defAmo wa* held re*pousi' >#, 
because :t ot isut put out me plaimirPs eye. See olao the case of G. FhcZer, E&q. v, Th* 
ZtmitidiiT of Amwnaikmor decided in the Madura Court (0. 5* 6 of and aovr under 
appeal to the Sadder, 
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that he was the murderer, 8. All his neighbours believed him guilty, or* 
supposing the case one of public interest, both houses of parliament had vot¬ 
ed addm*ea to the crown in which he was assumed to bo the guilty party. 
These and similar matters* however multiplied, could never generate that 
rational conviction on which alone it is safe to act, and accordingly not cue 
of them would bo received as legal evidence.” 

Sec also the case of Mr, Barnard in Startle ;( c > 

u The very remarkable case of Mr, Barnard, who wag tried on a charge of 
sending a threatening letter to the Duke of Marlborough, afford* au illus¬ 
tration of these positions, The Duke was twice required, by letter, to meet 
the writer, and on both occasions was met by the prisoner : the one place 
of assignation waa near a particular tree in Hyde Park ; the other, in an 
aisle of Westminster Abbey, That Air. Barnard should, by mere accident, 
have been at both places at the very time appointed for the meetings was 
certainly most remarkable : yet notwithstanding the strong degree of 
suspicion created by such coincidences, they were clearly insufficient, with¬ 
out more, to warrant a conviction. The prisoner was nevertheless, put upon 
his defence, and produced evidence to show that those coincidences were 
purely accidental. Perhaps the real clue to the transaction may be this, 
that the prisoner was a party to the transaction, although no real intention 
existed of profiting by the contrivance. The rank and situation of the pri¬ 
soner in society, and the obvious impossibility of his ever enjoying that 
which he demanded, are circumstances strongly tending to exclude such 
a supposition, and the nature and style of the demand render it probable 
that the real object of the writer was not personal gain.” 

§ 822. The judge must be careful to establish the corpus delicti, 
the fact that the crime charged has boon indeed committed. This 
must always bo proved. For instance if the charge be murder; 
it must be satisfactorily proved that the deceased has been killed : that 
lie is not alive. Liqucre debei hommmn erne inlerremplunu It ought to 
be clear that a man has been killed. In Hale's Pleas of the Crown, W 
Lord Halo men tions a case where a man was missing for a considera¬ 
ble time, and there was strong ground for presuming that another 
bad murdered him and consumed the body to ashes in an oven ; the 
supposed murderer was convicted and executed, after which the other 
returned from sea, where he had been sent against his will by 
the accused, who though innocent of murder was not entirely blame- 
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less. There are several other cases which should be consulted. B. 
v. .Hindmarshf^ throws light upon the subject. 

** It appeared in evidence that Samuel Burns Cfatbfr, the deceased, was 
commander of the Eolm , a small vessel, employed in the Slave Trade, and 
on board which Hindmarsh f the prisoner, and Andrew Spears* Giles Creed, 
and Henry Alt kins ^ the witnesses, were mariners ; that the prisoner propos¬ 
ed to Henry Atkins to kill the captain; that the witness, Spears, was alarm-* 
ed in his sleep during the dead of the night of 28th October, 1791, by a 
violent noise ; and on getting out of his hammock and going upon the deck, 
he observed the prisoner take the captain up and throw him overboa rd into 


the sea, and that he was not seen or heard of afterwards ; but that near the 
place, on the deck where the captain was seen, Giles Creed > the other wit* 
ness, found a billet of wool! ; and that the deck, and part of the prisoner’s 
dress were stained with blood. 

11 Garrow, for the prisoner f contended, that on this evidence the prisoner 
was entitled to be acquitted ; for it was not proved and the]captain was dead, 
and as there were many ships and vessels near the place where the transac¬ 
tion was alleged to have taken place, the probability was that he was taken up 
by some of them, and was then alive. He cited the passage in 2 Hale, F, C. 
290,where his Lordship says, *I would never convict any person of murder or 
manslaughter, unless the fact teere proved to he done, or at least the body found 
dead / and he mentioned a remarkable case which happened before Mr. Jus^ 
tice Gould. The case was this. The mother and reputed father of a bastard 
child were observed to take the child to the margin of the dock at Liverpool , 
and, after stripping it, east it into the dock. The body of the infant was not 
afterwards seen ; and as the tide of the sea flowed and reflowed into and out 
of the dock, the learned Judge who tried the father and mother for the mur¬ 
der of their child, observed, that it was possible that the tide might have 
carried out the living infant; and on this ground tho Jury, by his direction, 
acquitted the prisoners.'* 

See also the cases in Arbutlmot’s Select Reports, pages 6, 14, 16, 
29, 58, 96. 

See also the following cases In Wills’ Circumstantial Ev.l/1 

“ The discovery of the body necessarily affords the best evidence of the 
fact of death, and of the identity of the individual, and moat frequently also 
of the cause of death, A conviction for murder is therefore never allowed 
to take place, unless the body has been found, oi there is equivalent proof 
of death by circ urns tan tial evidence leading directly to that result, and 
many cases have shown the danger of a contrary practice. Three persons 
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were executed in the year 1GGO, for the murder of a person who hud sud¬ 
denly disappeared, but about two years afterwards re-appeared. The de¬ 
ceased h *4 been out to collect his mistress's rents, and had been robbed by 
highwaymen, who put him on board a ship which was captured by Turkish 
pirates, by whom he was sold into slavery. Sir Matthew Hale mentions a 
ca?e where A- was long missing, and upon strong presumptions B. was sup¬ 
posed to have murdered him, and to hsve consumed the body to ashes in an 
oven, whereupon B, was indicted of murder, and convicted, and executed ; 
and within one year afterwards A. returned, having been sent beyond sea 
by B. against hi$ will ; ‘ and so/ that learned writer adds, 1 though B, just¬ 
ly deserved death, yet he was really not guilty nf that offence for which he 
suffered/ Sir Edward Coke also gives the case of a man who was executed, 
for the murder of his niece, who was afterwards found to bo living, of which 
the particulars have been given In a former part of this Essay- Sir Mat¬ 
thew Hale, on account of these cases, says, * I will never convict any per¬ 
son of murder or manslaughter unless the fact were proved to be clone, or 
at least the body found/ The judicial history of all nations, in all times, 
abounds with similar warnings and exemplifications of the danger of neg¬ 
lecting these salutary cautions, 

11 A coachman in a gentleman's service at Putney, was tried at the Cen¬ 
tral Criminal Court, May 1842, for the murder of a young woman who 
passed ae his wife, and who, together with a boy of seven or eight years of 
age, who called her mother, lived for several years in lodgings in London 
for which the prisoner paid, she maintaining herself by washing. Qa 
Wednesday evening the 6th of April, a policeman went to his master’s pre¬ 
mises to iipprehend the prisoner on a charge of stealing some articles of 
wearing apparel. While tho officer was engaged in searching the stable, 
he observed the prisoner go to one of the stalls and remove some hay ; and 
upon the officer proceeding to examine the spot, the prisoner rushed out of 
the stable and locked the door. On continuing the search, the policeman 
found the trunk of a full-grown middle-aged female, from which the head 
and part of the neck had been cut off by a clean cut; the arms had been 
taken off at the shoulder, and the legs and thighs nt the great trochanter ; 
the flesh had been cut and the bone* had been chopped, and there was a 
longitudinal cut extending from the sternum to the pubes, and the intestines 
had been extracted. The blood*vessels were perfectly empty, and from the 
medical evidence it was probable that the person had been dead four or five 
days, and that the mutilation had taken place after death. In a stove in 
the harness-room, a considerable quantity of fuel was ready prepared for 
lighting a fire, and |n the ashes of the grata were found the remains of a 
skull, and Sther human bones which had been exposed to considerable heat 
In the same room was found an axe with marks of blood upon the handle 
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also found several portions of female garments stained with blood; and a 
guard with some keys thereon, all of which were identified as having be¬ 
longed to the deceased- The deceased had never slept oxa of her lodgings 
until Easter Sunday, the 3rd of April. Some time previously the prisoner 
had represented to her landlady that she was aboiU to take a place in the 
country, and on the last-named day she made arrangements for the boy’s 
sleeping at a neighbour’s house for the night, stating that she should re¬ 
turn on the following morning. The unfortunate woman left her lodgings 
on the Sunday morning and never returned She was met near Hammer¬ 
smith by the prisoner, and in the afternoon l hey called together at several 
houses in the vicinity ; and in the evening they were seen together near the 
premises of the prisoner's master, and subsequently near the stable. On 
Monday the prisoner went to the deceased’s lodgings and took away the 
boy, and in the coum of the day pawned some articles of wearing apparel 
belonging to the deceased, representing that she was gone into service. On 
Tuesday, the 5th, much smoke and a strong smell were observed to proceed 
from the chimney of the harness-room. On the morning of Wednesday, 
the 6th, the prisoner went out with a pony chaise, and took with him seve¬ 
ral of the garments which had been worn by the deceased on the day on 
which she left her lodgings, which he gave to a woman towards whom he 
Imd indulged an attachment, and who had occasionally slept with him in 
the harness-room. To this woman the prisoner represented that his wife 
had been dead five years, and several weeks before the murder had promis¬ 
ed to give some things which had belonged to her. On the evening of the 
same day (the 6th}, after having locked the policeman in the stable, the 
prisoner went to the deceased’s lodgings, which he left again at half-past 
five on the following morning, the ?th, taking several tilings with him, 
which he left at a public-house in the Strand, where he passed by an as¬ 
sumed name. On the same day the prisoner and his paramour went toge¬ 
ther to the same public-house, and lie was heard to tell her in very coarse 
terms that the deceased would never trouble her any more. The prisoner 
afterwards wandered about under various disguises, and was finally appre¬ 
hended working as a laborer on the railway near Tunbridge. It was impossi¬ 
ble under these circumstances to doubt the identity of the mutilated re¬ 
mains, thus strangely discovered, and ia a place under the prisoner's side 
control, within three days after the deceased had been seen alive in his 
company, and who when she left her lodgings had worn the very garments 
which so shortly afterwards he gave to his patamo^r. ,, 

See also Morley’e Dig., Tit. Cr, Law, cases 225, 226, 2$7. 

” The prisoner confessed a murder, and pointed out human bones, which 
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he alleged to be those of the persons murdered, The Court held* that aa 
the bones did not admit of identification, this was not a sufficient finding 
of the body to warrant a capital sentence, KeaUtl v* Chundwa. Slat May 
1821* 2 N. A. Hep* 82*-~Goad & Dorim 
“ The prisoner confessed a murder ; and a body being found* which the 
prisoner admitted to be that of the person murdered, the Court did not 
deem the absence of proof of its identity to he sufficient to bar a capital sen¬ 
tence* JPttiwi u. deorulthurt* 31st Oct* 1821* 2 N* A. Hep* 101.“-""■Goad & 
Shakespear. 

« The finding a skull* recognized as that of a missing boy by a peculiarity 
in the jawbone, was held not to be sufficient proof of identity to warrant a 
conviction of murder. Jdaubit v* FPtww Khan and another* 7th April 1828. 
3 N* A. Rep. 122,—Ley caster, Kattmry* k Sealy. 1 ' 

| 8£3, Hence we may learn the extreme danger of convicting in 
cases of homicide unless the body be found and identified* Hence 
the Coroner** verdict is given wper visum corpora And the evidence 
on this point should ordinarily be direct, though of course there may 
be cases when the body cannot be found ; as in the case of murders 
committed at sea when the body is thrown overboard, and tbs like, 
but these are comparatively rare. There are cases however where the 
corpus delicti may be proved by circumstantial evidence* On a charge 
of adultery, direct evidence is not necessary to prove the corpus delicti* 

§ 824. The corpus delicti may always bo disproved by circumstan¬ 
tial evidence. Thus in the case given by Best.^3 

u Whatever may be the admissibility or effect of presumptive evidence to 
prove the corpus delicti, it is always admissible, and often, especially when 
amounting to evident ia rei , most powerful to disprove it. Thus the proba¬ 
bility of the statements of witnesses may be tested by comparing their story 
with the surrounding circumstances , and in practice false testimony is 


often encountered and overthrown in this way- Sir Matthew Hale relates 
sm extraordinary trial for rape, which took place before him in Sussex, 
where the party indicted was an ancient wealthy man, turned of sixty, and 
the charge was fully sworn against him by a young girl of fourteen, and a 
concurrent tea timony of her mother and father and some other relations* 
The accused defended himself successfully* by showing that he had for 
many years been afflicted with a rupture, so hideous and great as to render 
sexual intercourse impossible. In another cose, the prosecutrix of an in¬ 
dictment against a man for administering arsenic to her to procure abortion, 
deposed that he had sent her a present of tarts, of which she partook, and 
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th^fe shortly afterwards she was seised with symptoms of poisoning, 
Amongst other inconsistencies, she stated that she had felt a coppery taste 
in the act of eating, which it was proved that arsenic does not popsesuj and 
from the quantity of arsenic in the tarU which remained untouched! she 
could not have taken above two grains, while after repeated voauiinga, the 
alleged matter subsequently preserved contained nearly fifteen grains, though 
the matter first vomited contained only one grain. The prisoner was ac¬ 
quitted, and the prosecutrix afterwards confessed that she had preferred the 
charge from motives of jealousy," 

§ 825, The corpus delicti once proved, all other points in the 
case may be proved by circumstantial evidence. Beufc writes as fol¬ 
lows 
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** The bask of a corpus delicti once established, presumptive evidence m 
receivable, not only to qualify or complete it, as, for instance, to fix the 
place of the commission of the offence, but even to show the presence of 
crime, by negativing the lypothesea of the facts proved being the result of 
natural causes or irresponsible agency. For this purpose all the circum¬ 
stances of the case, and every part of the conduct of the accused,' may be 
taken into consider a turn- On finding a dead body for instance, it should 
he considered whether death may not have been caused by lightning, cold, 
noxious exhalations, &te.» or have been the result of suicide. On this latter 
subject the following excellent directions, given by Dr* Beck to the mem¬ 
bers of his own" -profession, may not inaptly be inserted here ; * Besides no¬ 
ticing the surface of the body, and ascertaining whether ecehymosk or sug- 
gilUtion be present, we should pay great attention to the following circum¬ 
stances, The situation in which the wounded body k found, the position 
of its members and the state of its dress, the expression of countenance, the 
marks of violence, if any be present on the body, the redness or suffusion 
of the face, The lust is important, as it may indicate violence in order to 
atop the cries of the individual. The quantity of blood on the ground, or 
on the clothes, should be noticed, and, in particular, the probable weapon 
used, the nature of the wound, and its depth and direction. In a case of 
supposed suicide, by means of a knife or pistol, the course of the wound 
should be examined, whether it be upwards or downwards, and the length 
of the arm should be compared with the direction of the injury, As* 
certain whether the right or left arm has been used ; and aa the former k 
most commonly employed, the direction should correspond with it, and 
be from right to left/ It is of the utmost importance to examine minutely 
for the traces of another person at the scene of death ; for it is by no meant 
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an uncommon practice with murderers io to dispose the bodies of their vic¬ 
tims as to lead to the supposition of suicide or death from natural causes; 
Tvhile, on the other hand* persons about to commit suicide, bat anxious to 
preseive their reputation after death, or their property from forfeiture, or 
both, not unfrequently endeavour to avert suspicion of the mode by which 
they came by their end. And instances have occurred where after death 
from natural causes, injuries have been done to a corpse with a view of 
raising a suspicion of murder against an innocent person. The following 
case strongly illustrates the difficulties which sometimes attend investigations 
of this nature, A man, on detecting his wife in the act of adultery, fell 
into a state of distraction, and having dashed his head several times against 
a wall, struck himself violently and repeatedly on the forehead with a clea* 
ver? until he fell dead from a great number of wounds. All this was done in 
the presence of several witnesses; but suppose it had been otherwise, and 
that the dead body had been found with these marks of violence upon it, mur¬ 
der would have been at least suspected. And even where there is the clear¬ 
est proof of the infliction of wounds, death may have been caused by pre¬ 
vious disease, or violence from some other source. Cases illustrative of the 
former are pretty numerous, and the two following show the necessity of 
not overlooking the latter hypothesis. At an inn in France, in the year 
180S, a quarrel arose among some drovers, during which one of them was 
wounded with a knife on the face, band, and upper part of the thorax near the 
right clavicle. The injuries were examined and found to be jajiperficial and 
flight. They were washed, and an hour afterwards he departed for his 
home \ but the next morning was found dead bathed in blood. Dissection 
was made, and the left lung and pulmonary artery were found cut. The 
Burgeons deposed that this was the cause of death, and that it must have 
been indicted after the superficial wound on the thorax, which was not 
bloody, but surrounded by ecchymosis. Such proved to be the fact,—an 
Ida way home he had been robbed and murdered. In another case, a girl 
expired in convulsions while her father was in the act of chastising her for 
a theft* and was believed, both by himself and the by-standers, to have died 
of the beating. Although there were marks of a large number of pretty se¬ 
vere stripes on the body, they did not appear to the medical man who saw 
it to be quite sufficient to cause death, who, therefore, made a post mortem 
examination, from which, and other circumstances, it was discovered that 
the gul on Ending her crime detected had taken poison through fear of her 
father’s anger.” 

§ 826* But when the evidence connecting the prisoner with the 
corpus delicti is ofclusively circumstantial, the conclusions from such 
proof must exclude, to a moral certainty, every other hypothesis than 
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What is meant by tmral certainty may be learnt from 


u The serious consequences of an erroneous condemnation both to the 
accused and society, the immeasurably greater evils which flow from it than 
from an erroneous acquittal have induced the laws of eveTy wise and civi¬ 
lized nation to lay down the principle* though often lost sight of in practice, 
that the persuasion of guilt ought to amount to a moral certainty ; or, as 
an eminent living judge has expressed it, * Such a moral certainty as con¬ 
vinces the minda of the tribunal, as reasonable men, beyond all reasonable 
doubt? The expression * moral certainty* is here used in contradistinction 
to physical certainty, or certainty properly so called ; for the physical pas** 
aibility of the innocence of any accused person can never be excluded* Take 
the strongest case,—a number of witnesses of character and reputation, and 
whoso evidence is in all respects consistent, depose to having seen the ac¬ 
cused do the act with which he is charged, still the jury only believe his 
guilt on two presumptions, either or both of which may be fallacious, viz . 
that the witnesses are neither deceived themselves nor deceiving them ; and 
the freest and fullest confessions of guilt have occasionally turned out utL- 
true. Even if the jury were themselves the witnesses, there would still re- 
main the question of the identity of the person whom they saw do the doed 
with the person brought before them accused of it; and identity oi person 
is a subject on which many mistakes have been made?* 


Bee also St&rkie :W 

** What circumstances will amount to proof can never bo matter of gene¬ 
ral definition ; the legal test is the sufficiency of the evidence to satisfy the 
understanding and conscience of the jury. On the one hand, absolute, me¬ 
taphysical and demonstrative certainty is not essential to proof by circum*- 
stances. It is sufficient if they produce moral certainty to the exclusion of 
every reasonable doubt; even direct and positive testimony does not afford 
grounds of belief of higher and superior nature. To acquit upon light, tri¬ 
vial and fanciful suppositions and remote conjectures, is t virtual violation 
of the juror's oath, and an offence of great magnitude against the Interests 
of society, directly tending to the disregard of the obligation of a judicial 
oatb, the hindrance and disparagement of justice, and the encouragement 
of malefactors. On the other hand, a juror ought not to condemn unless 
the evidence exclude from his mind all reasonable doubt as to the guilt of 
the accused, and. as has been well observed, unless he be so convinced by 
the evidence that ho would venture to act upon that conviction m matters 
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of the highest concern and importance to his own interest,' and in no case, 
as it seems, ought the force of circumstantial evidence sufficient to was rant 
conviction, to be inferior to that which is derived from the testimony of a 
single witness, the lowest degree of direct evidence/* 


It is also well defined by Pollock, 0, B* in /?* v. Manning .(0 


M The conclusion to which you are conducted be, that there is that degree 
of certainty in the case that you would not upon it in your own grave and 
important corcerne* that ia the degree of certainty which the law reqmreB, 
and which will justify you in returning a verdict of guilty* 

H Marty continental codes prescribed imperative Jbrmulce descriptive of 
the kind and amount of evidence requisite to constitute legal proof* But 
the diversities of individual men render it impracticable Lhue definitely to 
estimate the fleeting shades and infinite combinations of human motives and 
actions ; or thus to fix, with arithmetical exactness, a common standard of 
proof, which shall influence with unvarying intensity and effect the minds 
of all men alike* Such rules are not merely harmless, nor simply superflu¬ 
ous ; they are positively pernicious and dangerous to the cause of truth; 
and while they operate aa snares for the conscience of the judge, they are 
unnecessary for the protection of the innocent, and effective only for the 
impunity of the guilty* *' 

8ce ulflo Horley # a Digest, N. S* Tit. Or, L, c&eea 183, 132. 

<f A female prisoner was convicted of the murder of her husband, on the 
violent presumptions of the case j it being proved that she was alone in the 
house with the corpse cf her husband on the morning after the murder i 
that the house had only one door, which was fastened inside j and that the 
wounds on the body of the deceased were of such a nature, that they could 
not have been self-inflicted, Sentence, imprisonment for life* Cass o/ 
Sunna J?urf#s and another, 3d Jan. 1-83% S* F. A, Rep, 126-—Ander¬ 
son & Pyiie. (Oreenhill dissent.) 

<c In a case where a Mhar was charged with administering poison to cattle; 
it was held, that proof of the mere facts of his administering a certain sub¬ 
stance, and of the cattle dying ehotlly afterward?, was insufficient for a con¬ 
viction, without evidence of the nature of the substance administered. Case 
of Pandm Wutfud JBappw* 28th Sept. 1846. S. F. A, Rep. 261*’-—Hutt 
k Le Geytp n 


See R t>, Hodgson in Wills, pp, 170,172, 174, 234* 


“ At Durham autumn assizes, 1624, a surgeon was tried for attempting 
to poison his wife* It was proved that pills containing corrosive sublimate 
-a.————„ 
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compounded by the prisoner t were given by him to her instead of pills 
of calomel and opium, which had been ordered by her physician but bo 
alleged that, being intoxicated!, he had mistaken for the shop*boMle con¬ 
taining opium the corrosive sublimate bottle, which stood next it. This 
was an improbable error, the opium being in powder and the sublimate in 
crystals. The physician afterwards sent the prisoner to the shop to prepare 
a laudanum draught, with water for the menstruum; ami on his return with 
it, observing it to be muddy, he was led to taste iL before he administered 
it ; and finding it had the taste of corrosive subRmafco, ho preserved it, ana¬ 
lysed it, and discovered that it did contain that poison. The prisoner etui- 
ed that ho had again, committed a mistake, and instead of water had acci¬ 
dentally used for the menstruum a corrosive sublimate injection, which he 
had previously prepared for another patient ; but this was proved to have 
been impossible, since the injection contained only five grains to the ounce, 
while the draught, which did not exceed one ounce, contained fourteen 
grains. 

** A young man was tried for the murder of his brother. The deceased 
lived with his father and overlooked his farm. The prisoner, who was cm 
ill terms with the deceased, and lived about twenty miles from his father's 
house, went to Yhifc his father, and on the day after his arrival the deceased 


\\ as found dead in the stable, not far from a vicious mare, and her traces 
were upon hia arm and shoulders; two other horses were in the stable, but 
they had their traces on. Suspicion fell on the prisoner, and the question 
was, whether he had killed the deceased with a spade, or whether he had 
been kicked by the mare. The spade was bloody, but it had been inadver¬ 
tently used in cleaning ,the stable by a boy ; and the nature of the cause of 
death could only be determined by the character of the wounds. There 
were two straight incised wounds on the left side of the head, one about 
five, end the other about two inches long, which had apparently been in¬ 
flicted by an obtuse instrument. On the right side of the head there were 
three irregular wounds, (two of them about four inches in length,) partak¬ 
ing of the appearance both of lacerated and incised wounds. There was 
also a wound on the back part of the head, about two inches and a half 
long. There was no tumefaction around any of the wounds, the integu¬ 
ments adhering firmly to the bone ; and, except where the wounds were in¬ 
flicted, the fracture-of the skull was general throughout the right side, and 
it extended along the bade of the head toward the left side, and a small part 
of the temporal bone came away. The deceased was found with his hat on, 
which was bruised but not cut, and there were no wounds on any other part 
of the body. Two surgeons expressed a strong opinion that the wounds 
could not have been inflicted by kicks from a horse ; grounding that opi¬ 
nion principally on the distinctness of the wounds, the absence of contu- 


wo##* 


CASES lLLtfST 11 ATI YE 



438 

shn, the firm adherence of tha integuments, the straight lateral direction 
and similarity of the wounds; whereas, as they stated, the deceased would 
have fallen from the first blow if he had been standing, and if lying down 
the wounds would have been perpendicular; and they moreover oppressed 
a positive opinion that the wounds could not have been indicted if the hat 
had bean cm the deceased's head without cutting the hat, and that he could 
not have put on his hat after receiving any of the wounds. The learned 
Judge, however, stated that he remembered a trial at the Old Hailey, where 
it had been proved that a cut and a fracture had been received, without 
having cut the hat ; and evidence was adduced of the infliction of a similar 
wound by a kick without cutting the hat* The prisoner was acquitted. 

** A druggist's apprentice waa ivied fur the murder of his fellow servant, 
by prussic acid. The deceased was pregnant by the prisoner, and was 
found one morning dead in bed. A number of circumstances led to the 
suspicion that the prisoner had been instrumental in the administration of 
the poison : but it was proved that the deceased had made arrangements 
for a miscarriage by artificial means on the very night in question ; and it 
was therefore urged on the part of the prisoner, that she had taken the poi¬ 
son of her own accord. It appeared that she had taken prussic acid from a 
partially emptied phial, which lay corked and wrapped in paper beside her 
bed, where she was found lying with the bed-clothes drawn up to her chin, 
and her arms folded across the body* A piece of leather and strings which 
appeared to have been taken from a bottle, were found in the room. It was 
considered in the highest degree improbable, but was generally admitted by 
the medical witnesses to have been pombfo) that the deceased might have 
corked the bottle after taking the dose from which she died ; and the pri¬ 
soner, though his conduct had very deservedly drawn suspicion upon him, 
was therefore acquitted. The fact is instructive and admonitory, and Pro¬ 
fessor Christiaon, (in the later editions of his book on poisons,) with tho 


candour which should ever murk the scientific mind, acknowledges that 
the concurrence which in the first edition of that work lie had expressed in 
the opinion of the majority of the witnesses, that there could not have been 
time after swallowing the poison for performing the acts of volition implied 
in tho supposition of suicide, was given rather too unreservedly; and ho 
mentions a case of suicide, in which an apothecary's assistant was found 
dead in bead, with an empty two-ounce phial on each side of the bed; the 
mattrass, which is used in Germany instead of blankets, pulled up as high 
as the breast, the right arm extended straight down beneath the matfcrass, 
end the left arm bent at the elbo & ; other instances of the same kind have 
since occurred. # 

« Mr. Benjamin Robins, a re apse table farmer, who had been at Stour¬ 
bridge market on the 18th of December* left that place on foot a little after 


CITED FKOM WILLS, 


430 



bur in the afternoon, to return home, a distance of between t wo and Ihree 
miles* About half a mile from Ms own house ho was overtaken by a man, 
who inquired the road for Kidderminster : and they walked together for 
two or three hundred yards, when the stranger drew behind and shot him 
in the back, and then robbed him of about eleven pounds in money and n 
silver watch. After lingo ring* ten days, he died of the wound thus received, 
Mr. Kobiua noticed that the pistol was long and very bright, and that the 
robber had on a dark-coloured great-coat, which reached down to the calves 
of hie lege. Several circumstances of correspondence with the description 
given by the deceased, conspired to fix suspicion upon the prisoner, who 
for about fourteen months had worked as a carpenter at Ombersley, seven¬ 
teen miles from Stourbridge, It was discovered that he had been absent 
from that place from the 17th to the 22nd of December ; that on ib© £;kd 
of that month he had taken two boxes,one containing his working-tools arid 
the other his clothes, to Worcester, and there delivered thorn to a carrier, 
addressed to John Wood at an inn in London, to be left till called for, the 
name by which he was known being William Howe: and that on the 25th 
he finally left Gmbersley, mid went to Loudon. Upon enquiry at the inn 
10 which the boxes were directed, it was found, that a person answering the 
description of the prisoner had removed them in a mcaiman^ cart to the 
Bull in BUhopgate Street, and that on the 5th of January they had been re¬ 
moved from thenco in a cooper's cart* Here all trace of the boxes seemed 
cut off; but on the I2tli of January the police officers succeeded in. tracing 
them to a widow womans house, in a court in the same street j when, upon 
examining the box which contained the prisoner's clothes, they found a 


screw-bar re l pistol, a pistol key, a bullet mould, a single bullet, a small 
quantity of gunpowder in a cartridge, and a fawn-akin waistcoat; which lat¬ 
ter circumstance was important, as the prisoner was scan in Stourbridge on 
the day of the murder, dressed in a waistcoat of that kind* By remain¬ 
ing concealed in the woman's house the police were enabled to apprehend 
the prisoner, who called there on the following evening. Upon his appro- 
hens-on, he denied that ho had ever been at Stourbridge, or heard of the 
deceased being shot; and he accounted for changing his name at Worcester, 
by stating that he had had a difference with his fellow work-people, and 
afterwards that he did it to prevent hie wife, whom ho had determined to 
leave, from being able to follow him. On being asked where ho was on 
the 18th of December, he said he behoved at Kidderminster, a town about 
six miles from Stourbridge. Upon the prisoner's subsequent examination 
before the magistrates, he stated that he was at Kidderminster on the 17th 
of December, and at Stourbridge on the 18th, (the day of the murder,) but 
that he waa not out of the latter town from the time ol his arrival there, at 
one o'clock in the afternoon, until half-past seven o'clock on the follow¬ 
ing mornings that in the afternoon of that day he wont to look about the 





town for lodgings, and ultimately went to his lodgings about six o'clock in 
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thfc evening. The account which the prisoner thus gave of himself was 
proved to be a tissue of falsehoods. He had been seen by several witnesses 
between four and five in the afternoon of the day in question, on the road 
leading from Stourbridge toward, and not far from, the spot where th^ mur¬ 
der was committed* About half-past five, the prisoner was seen going in 
great haste in the direction from the spot where the deceased had been shot, 
toward Stourbridge. He afterwards called at two public-houses at Stour¬ 
bridge,—at the first of them about six o'clock, and at the other about nine 
o'clock the same evening, at both of which places the robbery and attack 
were the subjects of conversation, in which the prisoner joined ; and be was 
distinctly spoken to as having worn a fawn-skin waistcoat. On the 21st of 
December the prisoner sold a watch of which the deceased had been rob¬ 
bed, at Warwick, stating it to be a family watch. But the most conclusive 
circumstance was, that a letter was sent by the prisoner while in gaol to bu 
wife, who, being herself unable to read, had got a person to read it to her; 
and it was found to contain a direction to remove some things concealed in 
a rick near Stourbridge ; where, upon search being made, were foim<f- a 
glove, containing three bullets, and a serew-barrel pistol, the fellow to that 
found in the prisoner's box ; and a gumnaker deposed "that the bullet ex¬ 
tracted from the wound had been discharged from a screw-barrel pistol, 
such as that produced, cud that that bullet and the bullet found in the pri* 
soner's box were cast in the same mould. 

u The possibility of the prisoner's guilt was unquestionable, inasmuch as 
he had been seen near the spot at or about the moment when the murder 
was committed; hie denial, on his apprehension, contrary to the truth, that 
he had ever been at Stourbridge, or heard of the act, denoted a consciousness 
of the fatal eiTec! of any evidence tending to establish the fact of his pre¬ 
sence there. The discovery of a fawn-skin waistcoat in the prisoner’s pos¬ 
session, corresponding with that worn by him when seen at Stourbridge on 
the evening of the murder,—his possession and disposal of the deceased's 
watch within three days after he had delivered it to his murderer,—his 
false statement that it was a family watch,—the discovery of the articles in 
the rick, in consequence of bis own act,—the correspondence between the 
weapon found in the rick and that found in the prisoner’s box, and between 
the bullet extracted from the wound and that found In the same box, and 
the peculiarity that the deceased had been MUed by a wound from a screw- 
barrelled pistol,—all those circumstances placed the guilt of the prisoner 
beyond any reasonable doubt, and there was no possibility of referring them 
(a casual and accidental coincidence, or of explaining them upon any hypo¬ 
thesis compatible with bis innocence. The prisoner was convicted, and 
before his execution fully confessed his guilts"W 
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i deliberating on the effect of the evidence will 
always therefore consider whether it ie consistent with, any other 
hypothesis than that of guilt. Ilest writes thus :(*0 

u The hypothesis of delinquency should he cons is lent with all tke/acU proved* 
The chief danger to be avoided when dealing with presumptive evidence, 
& rises from a proneness natural to man to jump to conclusions from facts, 
without duly adverting to others inconsistent with the hypothesis which 
thos-facta seem to indicate. 1 The human mind/ says Lord Bacon, c has 
this property, that it readily supposes a greater order and conformity iu 
things than it Buds ; and although many things in nature are singular 
and entirely dissimilar, yet the mind is still imagining parallel correspon¬ 
dences and relations between them which hare no existence,' This ten¬ 
dency of the mind is very perceptible in the physical sciences, of which 
perhaps th© moat apposite instance is to he found in this, that it was for so 
many ages assumed as indisputable that the celestial bodies must necessa¬ 
rily move in circular orbits, to the utter exclusion of all less regular figures. 
When Copernicus also promulgated his theory of the solar system, it was 
objected that, if this hypothesis were true, the inferior planet Venus must 
necessarily appear «at times gibbous like the mooa ; to which n was replied 
by admitting the conclusion, but averring that, should we ev r er be able to see 
its actual shape, it would appear so,—as has since been fully established on 
the in von lion of the telescope. And in dealing with questions of fact this 
natural propensity cannot be too closely watched. If, as was well observed 
by some one, a certain number of pieces of wood will build a house, with 
the exception of one cross beam, it is the natural tendency of the mind to 
reject that beam. It should never be forgotten, as observed by an able 
writer on the law of evidence, that all facts and circumstances which have 
really happened were perfectly consistent with each other, for they did actually 
so consist; an inevitable consequence of which is that if any of the circurcw 
stances established in evidence be absolutely inconsistent with the hypothe¬ 
sis of the guilt of the accused, that hypothesis cannot be true. Take the 
case, put in a former part of this work, of a man indicted for stealing a 
piece of timber, and a large body of circumstantial evidence adduced to 
show that it was carried off by one person, and that person the prisoner. 
Now, supposing it were to transpire in the course of the trial that the article 
stolon was so heavy that twenty men could not move it, hare would be a 
fact absolutely inconsistent ivith the hypothesis of guilt, and clearly indicat¬ 
ing mistake or mendacity somewhere. And not onlj may the hypothecs 
of guilt he overturned by facts absolutely falsifying it, hut due attention 
should be paid to all eenfrary hypothesis and infirm a live circumstances/ 1 
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| 828, Useful instances of tko dangers of hasty dealing with cir¬ 
cumstantial evidence may be found in Arbuthnot’s Select Reports, 


p. 195, £87 andS4 8M 


See also 22. v. ThQrnion, in Wills, p. 14 L 


* s But perhaps one of the most extraordinary and instructive cases of this 
kind which have ever occurred, was that of Abraham Thornton, who was 
tried at Warwick Autumn Assizes 1 SI7, before Mr, Justice Hotroyd, for the 
alleged murder of & young woman, Mary Ashford, who was found dead in 
a pit of water, about seven o'clock in the morning, with marks of violence 
about her person and dross; from which it was supposed that she had been 
violated and afterwards drowned. On the bank of the pit were found the 
deceased's bonnet and shoes, and a bundle. At the distance of forty yards 
was found upon the grasps the impression of an extended human figure, with 
blood on the grass near to the centre of the impression, and a large quan¬ 
tity of blood upon the ground near to the lower extremity of the impression ; 
spots of blood were also found in a direction leading from the impression to 
the pit upon a footpath, and about a foot and a half from the path upon the 
grass on one side of it. When the body was found there was no vestige of 
any footstep on the grass, which was covered with dew not otherwise dis¬ 
turbed than by the blood; from which circumstance it was insisted that the 
spots of blood on the grass must have fallen from the body of the deceased 
carried in some person’s arms. The prisoner and the deceased had met at 
a dance on the preceding evening, at a public-house, which they left toge¬ 
ther about twelve (/clock, About three in the morning they had been seen 
talking together at a stile near to the spot About four o'clock in the morn¬ 
ing the deceased called at the house of Mrs. Butler at Erdington, where she 
bad left a bundle of clothes on the preceding day; she appeared in good 
health and spirits, changed a part of her dress for some of the garments 
which she had left there, and quitted the house in about a quarter of an 
hour. Her way lay across certain fields, one of which adjoined that in which 
the pit was, and had been newly harrowed. Soon after the discovery of the 
body, there were found in the harrowed ground the recent marks of the 
footsteps of the prisoner and the deceased, which, from the length and 
depth of the steps indicated that there had been running and pursuit, and 
that the deceased had been overtaken. From that part of the harrowed 
field where the deceased had been overtaken, her footsteps and those of 
the prisoner proceeded together in a direction towards the pit and the 
spot where the impression was found, until the footsteps came within the 
distance of forty yards from the pit, when, from the hardness of the ground, 
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they could boo longer traced. The marks of a man’s Tunning footsteps, 
not proved however to have been the prisoner's, were also discovered in a 
direction leading from the pit across the harrowed field ; from which it was 
contended that the accused had run alone in that direction after the com* 
mission of the supposed murder. The mark of a man's left shoe (also not 
proved to have been the prisoner's) was discovered net<r the edge of the pit, 
and it was proved that the prisoner had worn right and left shoes* On the 
prisoner's shirt and breeches were found stains of blood, and he acknowledged 
that he had had sexual intercourse with the deceased, but alleged that it 
had taken place with her own consent. The defence was an alibi. The 
deceased, it was proved, was successively seen after leaving Mrs. Butler's 
house by several persons, proceeding alone in a direction towards her owh 
home, the last of whom saw her within a quarter of an hour afterwards, 
that is to say before or about half-past Four. At about half-past £out, and 
not later than twenty-five minutes before five, the accused was seen by se¬ 
veral per eons, wholly unacquainted with him, walking slowly and le^ irely 
along a lanaieading in an opposite direction from the young woman's course 
towards his father's house, where he lived* Prom Mrs. Butler's house to 
the pit was a distance of upwards of a mile and a quarter, and from the pit 
to the place where the prisoner was first seen afterwards was a distance of 
two miles and a half; so that upon the hypothesis of his guilt, he must have 
rejoined tho deceased after she left Mrs. Butler's house, and a distance of 
upwards of three miles and a quarter must have been traversed, partly by 
the deceased and partly by accused, and the pursuit, the criminal Inter¬ 
course, the drowning, and the deliberate placing of the deceased's bonne fc- 
sdioes, and bundle, must have taken place within twenty-five minutes. The 
defence was set up at the instant of the prisoner** apprehension, which took 
place within a few hours after the occurrence of the event which formed the 
subject of the accusation, and was maintained without variation before the 
coroner's inquest and the committing magistrates, and also upon the trial, 
and no inroad was made on the credibility of the testimony by which it was 
supported. The various time-pieces to which the witnesses referred, and 
which differed much from each other, were carefully compared on the day 
after the occurrence and reduced to a common standard* so that there could 


be no doubt of the real times as spoken to by the various witnesses* 

“ It is not too much to assert that it was not within the bounds of posnU 
biUly that the prisoner could have committed the crime imputed to him ; 
nevertheless public indignation was so strongly excited that his acquittal oc¬ 
casioned great dissatisfaction. There was a total absence of all conclusive 
evidence of a corpus delicti* which the jury were required to infer from cir¬ 
cumstances of apparent suspicion* The deceased might have drowned her¬ 
self, in a moment of bitter remorse, after parting from her seducer, and ex- 
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cited tp agonizing reflection by. the sight of so many appalling marks of her 
ruin. It was possible that she might have sat down to change her dancing- 
shoes for the boots which she had worn the preceding day and carried in 
her bundle, and fallen into the water from exhaustion; for she had walked 
to and from market in the morning, had exerted herself in dancing in the 
evening, and had been wandering all night in the fields without food. The 
allegation that- the prisoner had violated the deceased, and therefore had a 
motivo to destroy her, was mere conjecture ; and from the circumstance 
of her having been out all night with the prisoner, with whom she was pre¬ 
viously uh acquainted, and from the state of the garments which she took 
off at Mrs. Butler’s, as compared with those for which she exchanged them, 
it was pretty clear that the sexual intercourse had taken place before she 
called there, at which time she made no complaint, but appeared composed 
and cheerful. Again, the inference contended for, from the state of the 
grass, with drops of bloocl upon it where the dew had not been disturbed, 
appeared to be equally groundless and inconclusive; for there was no proof 
llrnt the dew bed not been deposited after the drops of blood; and it clearly 
appeared that the footsteps could not be traced on other parts of the grass 
where, beyond all doubt, the parties had been together in the course of the 
night. Now, suppose that the alibi had been incapable of satisfactory proof, 
that the prisoner had not been seen after parting from the deceased, and 
that the inccnclusiveness of the inference drawn from the discovery of drops 
of blood on the grass, where there were no footmarks, had not been mani¬ 
fested from the absence of those marks in other places where the deceased 
had unquestionably been,—the guilt of the prisoner would probably have 
been considered indubitable, and his execution been too certain; and yet 
these exculpatory circumstances were entirely casual, collateral, and inde¬ 
pendent of the facts which were supposed to be clearly indicative of guilt. ' 

Seo also Wills, p. 127. 

*> As is the case with other presumptions, so the inference of guilt from 
the recent possession of stolen property may be rebutted by circumstances 
which create a counter-presumption ; as where the property is found in the 
prisoner's possession under circumstances which render it more probable 
that some other person was the thief. Therefore, where, on the trial of a 
mother and her two sons for sheepstealing, it was proved that the carcass 
of a sheep was found in the house of the mother, it was nevertheless con¬ 
sidered that the presumption arising from tlm possession of the stolen pro¬ 
perty immediately after the theft was rebutted so far as respected her, by 
the circumstance that wale footsteps only were found near the spot from 
which the sheep had- been stolen. A woman was tried for the larceny of 
five saws wfiich had been stolen from the workshop of a hat-block turner 
during the night. There was a hole in the building large enough for a per- 
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son to have crept n through it. Do the following the day prisoner pledged 
two of the MW8 with a pawnbroker in th $ neighbourhood. On the follow¬ 
ing night, the house of the prosecutor was broken open and a number of 
articles stolen, and no communication existed between the house and the 
workshop. Two days afterwards the prisoner was taken into custody for 
this theft, in the house of a man who was Mrnaelf charged with having 
committed the burglary, Mr. Baron Gurney said it was improbable that 
the female should have taken these saws, but that it was extremely proba¬ 
ble that she should have been employed by another person to pawn them, 
and that it wag hardly a case in which the general rule could apply, and 
that it would be safer to acquit the prisoner/* 

| 829. Circumstantial evidence is never to be relied on where di¬ 
rect evidence of the same fact is wilfully kept back* See auto § 298. 

% 830, When the judge has a doubt, the prisoner should have the 
benefit of USp) 

§ 831. It is here that evidence of character may give the measur¬ 
ing cast. Where there is no doubt, evidence of character can be of 
no weight 

§ 832. A judge will often have to determine between conflicting 
testimony. Ido not mean to allude to the frequent cases where there 
is perj ury on both sides or on one. But to those cases where evi¬ 
dence of facts or witnesses deposing bon A fide k nevertheless irrecon- 
cileable. On this subject the remarks of Sturkie are of much value, (?) 

11 Thirdly, with respect to cases of conflicting evidence. The first step 
in the process of enquiry in these cases must naturally and obviously be, to 
ascertain whether the apparent inconsistencies and incongruities which such 
evidence presents may not without violence be reconciled, and if not, to what 
extent, and in what particulars, the adverse evidence is ir re con cileable ; and 
then, by careful investigation and comparison, to reject that which is vicious ; 
and thus, if it be practicable, to reduce the whole to testimony and oir cum* 
stances of uniform and consistent tendency. 

** Where the testimony of direct witnesses is apparently at variance, it is 
to be considered, in the first place, whether they be not in reality reconcile- 
able, especially where there is no extrinsic reason for suspecting error or 
fraud. But if their statements upon examination be found to be irrecon- 
cileable, it becomes an important duty to distinguish between the misconcep¬ 
tions of an innocent witness, which may not affect his general testimony, 
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and wilful and corrupt misrepresentations which destroy his credit nltoge* 
ther. The presumption of reason as well as of law in favor of innocence, 
will attribute a variance in testimony to the former rather than the latter 
origin. Partial incongruities and discrepancies in testimony, as to collate¬ 
ral points, are, m has been already observed, to be expected ; and it is for 
a jury to determine whether in the particular instance they are of such a 
nature and eharaeter, under all the circumstances, that they may be or can¬ 
not be attributed to mistake. In estimating the probability of mistake and 
error, and also in deciding on which side the mistake lies, muoh must de¬ 
pend on the natural talents of the adverse witnesses, their quickness of per¬ 
ception, strength of memory, their previous habits of general attention, or 
of attention to particular subject-matters. A physician or surgeon would 
he much more likely to observe particular symptoms or appearances in a 
medical or surgical case, and to form from them correct conclusions, than 
an unskilful and inexperienced person would be likely to do. Much also 
must depend upon a comparison of the means and opportunity which the 
witnesses had for making observations, of the circumstances which were 
likely to excite and engage their attention, and of their reasons and motives 
for attending j and here it is to be observed, that there is an important dis¬ 
tinction between positive and negative testimony. 

u If one witness were positively to swear that he saw or heard a fact, and 
another were merely to swear that he was present, but did not see or hear 
it, and the witnesses were equally trustworthy, ike general principle would, 
in ordinary cases, create a preponderance in favor of the affirmative ; for it 
would usually happen that a witness who swore positively, minutely, aud 
circumstantially to a fact which was untrue, would be guilty of perjury, but 
it would by no means follow that a witness who swore negatively would bo 
perjured, although the affirmative were true; the falsity of the testimony 
might arise from inattention, mistake, or defect of memory ; and therefore, 
even independently of the usual presumption In favor of innocence, the pro¬ 
bability would be in favor of the affirmative. If for instance, two persona 
should remain in the same room for the same period of time, and one of them 
should swear that during that time he heard a clock in the room strike the 
hour, and the other should swear that he did not hear the clock strike, ;t ia 
very possible that the fact might be true, and yet each might swear truly. 
It is not only possible, but probable that the latter witness, though in the 
same room, through inattention, might bo unconscious of the fact, or, being 
conscious of it at the time, that the recollection of it had afterwards faded 
from his memory. It follows, therefore, by way of corollary to the last pro" 
position, that in such cases, unless the contrary manifestly appear, the pre¬ 
sumption in favor of human veracity operates to support the affirmative. 

And further, when, incases of conflicting testimony, upon a comparison 
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between the witness in respect of the means and opportunity which they 
have had of ascertaining the facts to which they testify, it turns out that the 
one class has had more competent ami adequate means of information than 
the other ; or that, under the circumstances, the attention of the Utter was 
not so likely to be so fully excited and particularly directed to the facts, 
this principle co-operates with the weight of evidence in favor of the form' 
er, in all cases where there is room for error or mistake* 

41 The application of this principle supposes that the positive can be recon¬ 
ciled with the negative testimony without violence and constraint Evidence 
of a negative nature may, under particular circumstances, not only be equal, 
but superior, to positive evidence. This must always depend upon ths ques¬ 
tion, whether, under the particular circumstances, the negative testimony 
can be attributed to inattention, error, or defect of memory* If, in the in¬ 
stance above supposed, two persons were placed in the room where the clock 
was, for the express purpose of ascertaining by their senses whether it would 
strike or not, there would he little room to attribute the variance between 
their negative testimony and the positive testimony of a third witness to 
mistake or inattention, and the real question would be as to the credit of 
the witnesses* 

14 it Is also observable that this principle is inapplicable, whore a negative 
depends on the establishment of an opposite positive fact. Thus an alib i 
negatives the actual commission of a crime by the prisoner ; but the evidence 
is of as direct and positive a nature as that which tends to prove his pre¬ 
sence and actual commission of the crime, 

14 Where the testimony of conflicting witnesses Is irreconcilable, and 
cannot be attributed to incapacity or error, it frequently becomes a painful 
and difficult task to decide to which class credit is due* And here it is to 
be observed, in the first place, that nil those considerations which have been 
applied as tests of the credit and veracity of witnesses uncontradicted, are 
ako tests of credibility in cases of conflict. The first point of comparison 
is their character for integrity* This may either depend on positive evi¬ 
dence as to their previous situation, conduct and character, or may be mat¬ 
ter of inference and presumption, from their relative situation as to the par¬ 
ties, or the subject-matte* of the cause, and the various and almost innume¬ 
rable circumstances by which their testimony may be influenced or biased. 
Where testimony is equally balanced in all other respects, a slight degree 
of Interest or connection may be sufficient to turn the scale. In such cases, 
also, any variance in the testimony of the witness from a former statement 
relating to the same transaction, if it be established and not explained, ne¬ 
cessarily tends to impeach either his integrity or hia ability. 

41 All those circumstances which were likely to influence and bias wit¬ 
nesses in favor of the party, are of course entitled to great consideration 
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in weighing their credit, although they do not exclude their testimony* These 
nre of too obvious and extensive n nature to require enumeration not only 
may the stronger motives arising from the ties of consanguinity, friendship, 
or expectation of future gain, cast a doubt upon the credit of witnesses whose 
testimony is contrasted with that of persons who stand wholly indifferent* 
but eo also, in cases where in other respects the weight of testimony is nicely 
balanced, may many considerations of m inferior and weaker description ; 
such aa the interest which the witness may possess in a similar question, or 
tbs bias and prejudice which may arise in favor of a party from connection 
in the way of trade, profession, or membership of any description : con¬ 
siderations of this kind, which would frequently afford not rite slightest 
ground for questioning the credit of an un imp cached witness, muy become 
of f!-sen rial importance when the credit of con dieting witnesses is in other 
respects in a state of equipoise/* 

§ 833* So also he will not unfrequently have to mnko bis election 
between conflicting presumptions. On this point, Best writes as fol¬ 
lows :f r ) 

4t Eebuttable presumptions of any kind may be encountered by presump¬ 
tive, as welkas by direct evidence ; and it not unfrequently happens that 
the same facta may, when considered in different points of vie w, form the 
bases of opposite inferences 5 m either of which cases it becomes necessary, 
to determine the relative weight due to the conflicting presumption#?' The 
relative weight of conflicting presumptions of law is, of course, to be de¬ 
termined by the court or judge, who should also direct the attention of the 
jury to the burden of proof as affected by the pleadings, &c>, and evidence 
in each case : and although the decision of questions of fact constitutes the 
peculiar province of the jury, erill they ought, especially in civil cases, to be 
guided by those rules regulating the burden of proof and the weight of con¬ 
flicting presumptions, which are recognized by law and have their origin in 
n aturul equity an d c onven Le n ce / :f , 


§ 834- There are certain rules which will serve as a guide when 
presumptions conflict. 

§ 835. 1st. Special presumptions take precedence of general ones. 
On this Best writes thus :M 

u I. Special presumption# lake precedence of general ones. This is the 
chief rule ; and rests cm the obvious principle that, as all general inferences 
(except, of course, such as utQjuft&el dejum) are rebuttable by direct proof, 
they will naturally be affected by that which comes nearest to it; namely, 
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specific proximate facts ox circumstances, which give rise to special infer¬ 
ences negativing the applicability of the general presumption to the particu¬ 
lar case. Thus, although the owner in fee of land h presumed to be an* 
titled to the mmerak found under it, the ^presumption may bo rebutted by 
that arising from non-enjoyment and the use of those minerals by others. 
So, although the possession of laud and the perception of rent is prime*f&cic 
evidence of a seisin in fee, still, where the demandant in a writ of light 
claimed under a remote ancestor, it was held that the presumption was suc¬ 
cessfully encountered by proof that the demandant and his hither, through 
whom his title was traced, had, for a long time, allowed other parties to 
keept posses si on of the land, when they themselves lived in jdm neighbour¬ 
hood and must have been aware of it. The flowing of the tide is presump- 
tire evidence of a navigable river j but the presumption may be removed by 
proof of the narrowness of tho stream, or shallowness of its channel, or acts 
of ownership in private individuals inconsistent with a right of public navi¬ 
gation, The presumption of innocence is a very general, and rather favored 
presumption ; but guilt, as we see every day, muy he proved by presumptive 
evidence- Where the publication of an injurious libel has been proved, 
malice will be presumed: as H will also on a charge of murder, from the 
fact of slaying. So, a libel sold by a servant in the discharge of his ordi¬ 
nary duty is presumptive, and at least since the G fit 7 Viet- c. 36* s. 7, only 
presumptive, evidence of a publication by the master* And it is said to bo 
a rule in the ecclesiastical courts, that, where the existence of an adulterous 
intercourse has been proved, its continuance will be presumed so long as the 
parties live under the same roof, So, although a fine, without any deed 
executed to declare the uses, was presumed to have been levied to secure 
the title of the conusor, evidence was receivable to rebut the presumption, 
and show that it was to vest the land in the con usee. It is not however 
every circumstance or special inference that will suffice to set aside a gene- 
ral presumption, either of law or fact” 

§ 836. £nd. Presumptions derived from the course of nature are 
stronger than casual ones. On this Best writes ;£0 

“ II. Presumptions derived from the course of nature are stronger than casual 
presumptions. This is a very important rule, derived from the constancy and 
uniformity observable in the works of nature, which render it probable that 
human testimonies or particular circumstances which point to a conclusion 
at variance with those laws, are, in the particular instance, fallacious. 
Thus, on an indictment for stealing a log of timber, it would probably be 
considered a sufficient answer to any chain of presumptive evidence, or even 
to the positive testimony of an alleged eye-witness, to tfhow that the log in 
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question was so large and heavy that ton of the strongest men could not 
move It. Chargee of robbery brought by a strong person against a giil or 
child, or of rape by an athletic female against an old or sickly man, art re¬ 
futed in this way - So, although this like wise rests in some degree on prin¬ 
ciple* of public policy, sanity is always presumed, even whdta the accus¬ 
ed is on his trial on a capital charge. Under this head come also those in¬ 
stances in which presumptions drawn from the natural feelings of the oil¬ 
man heart have been found to prevail over others, and, among the rest that 
arising from possession, as in the judgment of Solomon, already mentioned. 
So, where a parent advances money to a child it is supposed to bo by way os 
gift, and not by way of loan ; and the harsh doctrine of collateral warranty, 
as it existed at the common law, rested, in some degree, on a strained ap¬ 
plication or this principle.'' 

§ 837. 3rd. Presumptions are favored which give validity to acta. 
Til res magis caleat quant percat, 660 ante § 685. On this proceeds 
the maxim omnia rile acta. 

§ 838. The presumption of innocence ia favored in law. 

§ 839. The caution must be repeated that witnesses are to be 
weighed not numbered. On this point Starkie writes :<•> 

“ The correspondence or inconsistency Of direct evidence with well-esta¬ 
blished circumstances, is the great, and frequently the only test, for trying 
the truth of direct testimony which labors under suspicion. A perjured 
witness will naturally, with a view to his own security, so frame his fiction 
as to render contradiction by direct and opposite testimony impracticable, 
lie will also be sparing in bis detail of circumstances which are false, and 
which ate capable of contradiction; the more circumstantial his statement is, 
the more open it is to detection. Hence it is that circumstantiality of detail 
is usually a rest of sincerity, provided the circumstances he of such a nature 
as to he capable of contradiction if they be false ; and that, on the other 
hand, if a witness be copious in Tiis detail of circumstances which are inca¬ 
pable of contradiction, but sparing of., those which are of an opposite kind, 
his testimony must necessarily be regarded with a degree of suspicion. As 
circumstances are the best and frequently the only means of detecting false 
testimony, it follows that no fictions are more formidable and more difficult 
to be detected than those which are mixed up with a large portion of truth ; 
every circumstance pf truth interwoven with the fiction, so far from being 
merely negative in its effect, in affording no aid for detecting the fraud, ac¬ 
tually lends to confirm and support it. 

“It ia however te he observed, that positive testimony ought not to be 
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rejected on the ground of inconsistency with circumstances! unless Uie in* 
'congmity be of a conclusive and decisive nature, Merc improbability is 
usually an insufficient ground for the rejection of positive testimony which 
labors under no suspicion; fur experience frequently shows that circumstan¬ 
ces do in reality agree and did actually co-exist, although, from ignorance 
of the numerous linkg by which they are united and connected, their eo*ex- 
Utence would d priori have been deemed to be highly improbable* 

“ When, however, the. positive testimony labors under doubt and suspi¬ 
cion, mere circumstantial evidence Is frequently sufficient to prevail, although 
such testimony be not wholly and absolutely ir reconcile able with the facts. 
Thus in the case of Mr. Jolliffe's will, the will was established on circum¬ 
stantial evidence, in opposition to direct testimony of the attesting witnesses* 
« Where doubt arises from circumstances of an apparently opposite and 
conflicting tendency, the first step in the natural order of enquiry is to as¬ 
certain whether they be notin reality reconciteable, especially where cir¬ 
cumstances cannot be rejected without imputing perjury to a witness : for 
perjury is not to be presumed \ and in the absence of all suspicion, that hy¬ 
pothesis is to be adopted which consists with and reconciles aH the circum¬ 
stances which the case supplies* In the next place, where the circumstan¬ 
ces are inconsistent and irreconcilable,it becomes necessary to enquire which 
of them are attributable to error or design. Hero again, in distinguish¬ 
ing between the real and genuine circumstances, and those which arc spu¬ 
rious, regard is to bo had^to those principles which have already been ad¬ 
verted to : it is rather to be presumed that one witness was mistaken, where 
there was room for mistake, than that another witness, where the facts ex¬ 
clude all mistake, wa* wilfully perjured. Where mistake is out of the ques¬ 
tion, an examination of the different degrees of credit due to the witnesses 
on whose testimony the conflicting circumstances depend, becomes material - 
and in such cases a careful comparison of the circumstances which they 
state, with facts either admitted or fully established, is of the most obvious 
and essential Importance. Every admitted or established fact affords an 
additional test for trying the truth and genuine ness of those which are doubt¬ 
ful, by means of which those which are genuine may be established and be¬ 
come additional teste of truth, and those which are false may be rejeclcd* 

4i "Whenever any fact is found to be wholly inconsistent with those which 
are either admitted or indubitably proved, the mere rejection of that single 
fact, and iho difficulty thus removed, ia not the only step gained in the pro¬ 
gress towards truth ; the vicious evidence must have resulted from error or 
from fraud; and whether under the circumstances it is to be ascribed to the 
one source or the other, it affords a test forjudging of the ability or integri¬ 
ty of the witness, and not unfrequenfly affords some insight into the con¬ 
duct of the party. 


staekie’s hem arks. 

Fmuls in circumstantial evidence me of two kinds : a false witness 
may ewfcftv to circumstances purely fictitious, or an honest witness may 
swear to circa instances which he has really observed, hut which have been 
prepared with a, view to deceive ; as in the instance already alluded to, where 
a discharged pistol was placed neaT the body of a murdered person, to induce 
a belief that he had destroyed himself. Those of the former description 
admit of absolute and positive contradiction, or imy be detected by the in¬ 
consistency of the fictitious cu'cumetaueea with those established by unex¬ 
ceptionable testimony? and the witness liUmeH' is liable to detection m his 
Bttempt to interweave that which he has invented with that which is true* 
Simulated facts, on the other hand, ate in themselves true j they are false 
only inasmuch as they tend to induce a false conclusion, iheso, however, 
are open to detection by a careful comparison with established circumstan¬ 
ces; it ie beyond the power of human subtlety to create a false consistency 
of circumstances beyond a very limited extent, 

' .No cases of conflicting evidence are more difficult of solution than those 
w he r q f a c ts appar e n tly well e s tabli ah e d le ad to o pp os it e co nel ua i on s, 1 h e a c, 
in some remarkable instances, are of such a nature as to leave the mind in 
a state of perplexity after the most patient and laborious investigation* This 
more especially happens where the obscurity arises from the conduct of the 
parlies concerned; so difficult is it to ascertain the real motives by which 
the actors in a distant IransactioTi were influenced, or even to determine 
whether their conduct has.not resulted from weakness or caprice, rather than 
from any settled and determinate principles of action, or from the operation 
of mixed, fluctuating and transitory motives, which uan no longer be dia- 
tine tly traced. The celebrated jD ouglas case may bo cited as a striking 
instance of this nature* The gross improbability that Sir John Stumt and 
Lady Jane would, under the circumstances, have attempted a monstrous 
fraud, the effect of which might be to deprive their own future offspring of 
their legitimate rights, and the vast danger and,difficulty of carrying such 
a scheme into execution, by the procurement of two supposititious children, 
either by stealth or by bribery, situated as they were, wi h but slender re« 
sources in a foreign capital, under the eye of a vigilant police, were cir¬ 
cumstances so strong in favor of the legitimacy of the children, that no¬ 
thing but the strange and unaccountable conduct of the parties could have 
induced fair and reasonable doubts upon this interesting and important 
question. To pursue these considerations further would be inconsistent 
with the limits of the present treatise. Suffice it to add, that where con¬ 
flicting probabilities are nicely balanced, it rarely happens that some rule 
of legal policy doe^ not turn the scale, oyen in civil cases; and that in 
criminal proceedings, where reasonable doubts exists, mercy ought to pre- 
Tail.” 
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§ 840, From all that has been said it will bo seen that the duty 


of the judge with regard to evidence is of a threefold nature. 

let* To exclude every thfog that is not legitimately evidence, 
2nd. To ascertain clearly what the e vidence is which he has 
before him, 

3rd; To estimate correctly the probative force of that evidence. 

§ 841. With respect to the first of these duties, the judge will 
bring into play all those rules which exclude hearsay ; m inter alios 
act#, statements not on oath* or solemn affirmation, and the like, for 
which ample directions will be found in these pages. 

% 842. In order to ensure the second, a knowledge of language 
and its structure in general, and especially an accurate familiarity 
with the vernacular in which the evidence is delivered, are, I conceive, 
indispensable. It is curious and most instructive to observe on what 
minute variances, the turn of a phrase, or the similarity of words, 
their derivation, ortho like, the knowledge of what the evidence ac¬ 
tually is, depends. 1 would give two instances. A witness examined 
in the Telttgu language many years ago before the Supreme. Court, 
was understood to say that a dying man had spoken/ozM' words. He 
was asked to repeat them* lie commenced a long narration. He 
was cautioned that he said the declarant had only said four words. 
He again repeated his long statement. On© of the jury cleared up 
the difficulty by explaining that the interpreter had mistaken the 
word the witness used. Instead of marl loo, four words, he had said 


marl la, four iim&s. 

The two words, rapidly pronounced, very much resemble one ano¬ 
ther. Here it is clear that if the error had not been discovered, tho 
e vidence would have been treated m untrustworthy : whereas the 
testimony actually delivered accorded very well with the truth ; whe¬ 
ther the dying dock rant hod repeated his entire statement four times, 
or had told his story piece-meal on four different occasions, as might 
happen very well from weakness. 

Again, a very common question, Hid you see the woman by the 
well; according to Telugu idiom is answered thus. Having gone to 
tho well, I did not see her. Th© true meaning of this phrase is, I did 
not gp to the well, and I did not see her there : whereas to an inex¬ 
perienced person, unacquainted with tho idiom of tho language, it 
might well seem that the witness admitted having gone to the well; 
and if tho poraon alleged to have been there would have been in such 
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ition> that she must have been seen, trie inference to be drawn 
would be* that she wm not there, because the witness having gene 
there, did not see her, 

A study of good works on the structure of language and the phi¬ 
losophy of grammar, and of that part of formal logic which treats of 
names* terms, and propositions, will also be found most ( useful in fa¬ 
cilitating the appreciation of the meaning intended to be conveyed, 

§ 843. With respect to the third, and by far the most difficult 
branch, the correct estimation of the 'probative force of testimony, 
is to be hoped that these pages will have done somewhat towards 
furnishing at least the guide poets to the tracks and methods to be 
pursued : the errors and dangers to be avoided. Men will bo more 
or less successful in this task according to the constitution of their 
. intellects. One man seizes as it were by intuition the truth ; even 
though instructed in any method or rules of art. Another plods on 
I and misses it, however laboriously he may have studied the principles 
\ which various writers have laid down for his guidance. Experience, 
and care, and a conscientious uprightness will no doubt do much : but 
I feel satisfied that none—whether the most gifted or the least—but 
will be benefited by endeavoring as nearly as possible to conduct his 
deliberations upon scientific principles, not upon any vague imagina¬ 
tions of what is equitable or the like in each particular case, Qpli- 
ram ed judex qui > reUnquit eibL He is the beet judge who 

leaves the least for himself, L e. who relies most on the Law. 

| 844. Now in drawing conclusion from the facts before him, the 
judge has two points m to which to be on Ins* guard. First, lie must 
bo careful that he does not fall into error in the purely ratiocinative 
part of the process ;. that is to say, that his arguments arc legitimate 
in form. That he is not the victim of any fallacy in reasoning ; and 
hero lie can protect himself by a study of formal logic, even the formal 
logic of the schools. A very slight acquaintance with the pages of 
Whateley will enable him to examine every inference which lie draws 
from any fact or set of facts, and to ascertain that no error in form 
at any rate has crept into bh decision unawares. And this is an im¬ 
portant element in a judgment, for it may vitiate the whole. This 
learning must always be necessary for a judge, or at least highly be¬ 
neficial, in order to enable him to set a guard upon the imperfections 
of his own mind ; still more must it be so, to enable him to weigh 
between the nice balanced and conflicting arguments of the advocates 
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before him I do not mean to say that they will purposely seek to 
mislead, bat the judge will be safest who is best armed* The formal 
fallacies to which reasoning is liable will be found admirably laid 
bare in Whateley’s Logie, There is however a large number of fal¬ 
lacies touching political discussions to he found in .Bentham’s Book 
of Fallacies. Tho subject is well treated in 31 ills Logic, and in 
DoMorgan’s Formal Logic ; and I should recommend the study of these 
works to all who wish to make themselves adepts in the art of deal¬ 
ing with evidence. 

§ 815. There is however no greater, no more common source of 
error, than that of inverting the process of examining the probative 
force of testimony* It is well said that the evidence'must exclude 
all other theories than that of guilt. But he who start# with a theory 
of guilt or innocence, and examines the evidence with a view to see 
whether each theory ie supportable, entirely mistakes the true mean¬ 
ing of the term f th eory/ A theory is the result of the examination 
of all the materials from which it is deduced. Used in any other 
sense, it is a fallacious misnomer for hypothesis; which may bo, and 
often is, purely gratuitous ; useful indeed as an elementary starting 
post in all scientific investigations, but to be thrown aside the mo¬ 
ment any fact appears irreconcilable with its existence, Thus the 
theorems in Euclid are not the starting point from which the proof of 
the proposition proceeds ; but the ultimate result of the proof which 
the student sees before him. 

“ Another word/ 1 writes Mill.t w ) 

41 Which is often turned into an instrument of the fallacy of ambiguity is 
Theory. In its most proper acceptation, theory means the completed result 
of philosophical induction from experience- In that sense, there are erro¬ 
neous as well as true theories, for hid action may be incorrectly performed, 
but theory of some sort is the necessary result of knowing anything of a 
subject, and having put one’s knowledge into the form of general proposi¬ 
tions tor the guidance of practice. In this, the proper sense of the word. 
Theory is the explanation of practice. In another and a more vulgar tense* 
theory means any mere fiction of the imagination, endeavoring to conceive 
how a thing may possibly have been produced, instead of examining how it 
was produced.” W 

<») of togio, voL U, p. 375. 

( J; ) I caun*t too forcibly impress upon all engaged la legal training tLa necessity of a 
conree of instruction in Log ! c : not the mere formal Logic of the schools, which as I have 
pointed out It sufiScicat to protect again*!, fahatisi in the form of reasoning, but that more 
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It is this Ggfiinfit which I would suggest a caution. If a judge 
starts with a belief either of guilt or innocence, and examines the 
evidence before him to ascertain whether such belief is well founded, 
he is almost certain to be the victim, unconscious it may be, but still 
the victim, of his own bias or prejudiced He should examine the 
evidence disinterestedly to see what its scientific probative force 
amounts to* If it amounts to proof of guilt, then belief in guilt fol¬ 
lows necessarily, the theory of guilt is established, and condemnation 
is righteous. Bat a belief unless it be capable of being justified by 
showing that it is the remomhle result of facts, may bo, and not mi- 
frequently is, utterly worthless/*) 

§ S46. And in coming to a final decision, the judge will do well to 
bear in mind two maxims* On the one hand it is said that it is bet¬ 
ter ten guilty mm should escape than one innocent man suffer. In 
the quaint Latin of the law Tttiim semper e&t errqre aeqniiando 
gunm in puniemio t ex parte mmricordia* qmm ex parte jmlitm* It is 
always safer to err in acquitting than in punishing, on the side of 
mercy than of justice. Thus much in favor of mercy ; but the good 
judge will bo on his guard against a slovenly discharge of his duty, 


coflaptehcmfre Logie which deals with the "whole proems of investigation, bo the quality of 
tkfi fiudunee to be investigated what it may. Louie, propoily ep called, argues from gene¬ 
ral* to particulars t iu method ia *h« syllogism But in tha etience of dealing with evi¬ 
dent at large, whether the particular investigator be the astronomer, tile physician, the 
motaphysiciun. the judge, the navigator, tho mt ohanicku, the agriculturist or the like, we 
argue either by Mi itim, in which we aucend from particulars to universes (and it is thus 
that 1 presumptions' are framed) or by the method of dMucuon, But in All these the rea~ 
foiuiig is still ultimately resolvable into the jyUoglstio form: and In this wnsc if is that 
Bacon designate* logic the ' At9 at Hum. 7 It k the instrument for the investigation of evi¬ 
dence on every subject*® utter of Lumen knowledge. 

(tj) It may be well mentor a caution hero against permitting in any shape the practice of 
aphcttijMor*. The judge ehuuld bo open to no information in hie casts, before they com,' to 
him legitimately in open Court Hints conveyed by Court servants should be imperatively 
rebuke L Nitrety*n|no tifxu j & out of a hundred tho crafty insiocaiot has his own ends to gain 
fry the practice. Private petitions should bo returned unopened; nr opened and read by 
the iblio office* in Court. Frauds of the judge or of the parties should be checked if Lh*y 
ventured to discuss the merits of an untried case* The mind of the judge should be kept 
like a sheet of blank paper to receive only the impressions produced by Ms evidence. E ven 
at the present duy ibo practice of 1 sviisUinf judges prevails, I under stand, in France. 
Formerly i» England even a douceur wa* customarily given. In tho report uf Lord Macclea- 
fiehrri C&svcj in the Slate Trials, we [ear® %h*t when nVuitor applied to his Lordship's Private 
Secretary to know whether a 1 groftfteation' of £1000 would be acceptable, fch^ Secretary 
replied 4 Guinea* huntlmnerj 

C z) Thus supposing a plaintiff applying under Reg. 11, of 1811, for an attachment of the 
property in dispute *ore simply to i-tate his belief that the defendant intended to mask or 
innka ifray with it, the siatemnt would be worthies. He should state the fade on which 
bis belief is founded. The Court will determine whi ther it is a reasonable belief. So of m 
affidavit to obtain n. writ of re exeat regno ; The statement that the deponent believes the 
defendant is about to quit the kingdom It insufficient. It is true that we say, * what the do* 
fond au t freliuvcf, the Court will believe for him But that applies to admissions which 
tmk* aminet him in his answer j m for instance if he lays lie befievst The etatemSht of :ho 
plain tin on such and such n point to be true Y Hero, Ihou&h tho admission is nut positive 
hut qualified, the principle that men will not admit a belie! of whit is against their own in¬ 
terest without sufficient ground far inch belief, cm in. 




under the color of mercy ; for the law says on the other hand 
* Mtnatitr innooentibus guip0ei& noceutibus. He imperils the innocent 
who spares the guilty ; and again ‘ Judex damnatnr quum reus a&soi- 
vitur. When the guilty man escapes, the judge himseli is con¬ 
demned. 
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Act No* II. of 1855. 

An Aci for the further improvement of the Law of Evidence* 

Whereas it is expedient further to improve the Law 
of Evidence, It is enacted as follows :— 

I, Act No. X. of 1805 is hereby repealed. 

II. Within the territories in the possession and under the Government 
of the East India Company, all Courts of Justice and 

Judicial notice to be , . _ , t , .. 

taken of all Acta and all persons having by law or consent ot parties autho- 

Regulation* rity to take evidence shall take judicial notice of all 

Regulations and Ordinances made before or on the 22nd day of April 1834 
by the Governor General in Council of the Presidency of Fort William in 
Bengal, by the Governor in Council of the Presidency of Fort St. George, 
or by the Governor in Council of the Presidency of Bombay, and having 
the force of Law in any part of the said territories, and of all Laws and 
Emulations heretofore made by the Governor General of India in Council, 
and of this Act, and of all Acts and Regulations heretofore made, or here¬ 
after to he made by the Governor General of India in Council, constituted 
for the purpose of making Laws and Regulations, whether the same be of a 
public or of a pri vate nature. 

IIL All Courts and persons aforesaid shall take judicial* notice of all 
public Acte of Parliament and of all local and personal 
Acts declared by Parliament to be public and to be 
judicially noticed, and shall admit as primd facta evi¬ 
dence of any private Act of Parliament, any copy there¬ 
of purporting to be printed by the King’s Printer, 


* Although other Appendices arc referred to in the body of the work, it Ups not been 
thought ntce-jiiry to add them. 


Judicial notieft tube 
taken of public Acts of 
Farli*n3Giit. 

What eh all be prim/i 
facie proof of a private 
Act, 


Preamble. 
Act repealed. 
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IV* Every Court shall take judicial notice of its own Members and GffU 
_ . . . . cers respectively, and of their deputies and subordinate 

Judicial not*ca to be ' ; v T . 

Ul\l* 7\ by Court of its Officers or Assistants, end ako of all Omcars acting m 
execution of its process, and of all Advocates, Attor- 
niee, Proctors, Vakeels, Pleaders, and other persons authorized by Law to 
act before it, 

V, All Courts and persons aforesaid shall take judicial notice of the 

names, titles, and authorities of the persons fitting for 
Judicial notice to be _ 

takva of the n*me.n t the time being any one of the following offices in any 
pmoo^ 0 * ° f iLtu&va part of the said territories : —Governor General, Go¬ 
vernor, Lieutenant Governor or Deputy Governor, Se¬ 
cretary or Under-Secret ary to Government, Commander-In-Chief, Bishop, 
Member of Council, Legislative Councillor, Judge of any of Her Majesty’s 
Courts or of any Sadder Court, or of any Court of Judicature hereafter to 
be constituted in the said territories, to or m which the powers of any of 
Her Majesty's Supreme Courts may be transferred or vested, 

VI. All such Courts and persons aforesaid shall tike judicial notice of 

4 all divisions of time, of the geographical divisions of 

Judicial notice to ha ^ , \ . .. „ . 

taken of divisions of the world, of the territories under the dominion of the 

limp, pi&ce, itc. British Crown, of the commencement, continuation and 

termination of hostilities between the British Crown and any other State, 
and also of the existence, title and national flog of every Sovereign or State 
recognized by the British Crown. In all the above cases, such Court or 
person may resort for its aid to appropriate Books or documents of re¬ 
ference. 

VII* Any Government Gazette of any Country, Colony, or dependency 

Mof Gowmtmnl ™ der tte donlinioa of t5le Britiah Cl0Wn > ma * W prov- 
Gazette. edhy the bare production thereof before any of the 

Courts or per eons aforesaid. 

VIII, All Proclamations* Acts of State, whether Legislative or Execu- 
Proof of Prooloraa- ^ ve > nominations, appointments, and other official com- 
lions, Art*of State, munkationa of the Government appearing in any such 
Gazette, may be proved by the production of such 
Gazette, and shall be primd Jme proof of any fact 
of a public nature which they were intended to 


Pro dilation#, 
wlion to be prlmd/eeie 
proof of fact. 


notify. 

IX. Any recital contained in any Act of the Governor General of India 
jtocLt-ni in Act of a jn Council, constituted for the purpose of making Laws 
a ^d Regulations hereafter to be passed of any fact of 
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a public nature, sh&ll be deemed, before all such Courts and persons, to be 
primd facie evidence of the truth of the fact recited- 


X, The Gazette or Newspaper containing any advertisement purporting 
to be published by virtue of any public Statute, Act, 
Regulation or Ordinance, or of any Rule or Order of a 
Court of Justice or of any Board or Officer of lie venue, 
may be received by any such Courts or persons as 
aforesaid as primd facie evidence that such advertise¬ 
ment was published duly under the authority from which it purports to 
proceed. 


Gazette, , cont*in- 
fog ndvfirliflernent pur¬ 
porting lo be published 
by authority, to bo 
Wi<2 facie evidence of 
such authority. 


XI* All Courts and persona aforesaid may, on matters of public History, 
Literature, Science, or Art, refer, for the purposes of 
be^viden^in tnauciS evidence, to such published Books, Maps, or Charts as 
Of public Mitory, &o* ^ Co ^ Qf pereon shall consider to be of authority 

on the subject to which they relate. 


XIL Books printed or published under the authority of the Government 
of a Foreign Country and purporting to contain the 
Bh rt o?£w/of Statutes. Code, or other written Law of such Country. 
Foreign Law. an(l a | s0 p/^ted and published Books of Report; of de¬ 

cisions of the Courts of such Country, and Books proved to be commonly 
admitted in such Courts ns evidence of the Law of such Country, shall be 
admissible before any such Courts or persons as aforesaid as evidence of the 
Law of such Foreign Country, 


XIII* All Maps 


Go*eminent or puV 
lie Maps when tobepri* 
facie proof. 


made under the authority of Government or of any pub¬ 
lic municipal body, and not made for the purpose of 
any litigated question, shall primd facie be deemed to 
be correct, and shaLl be admitted in evidence without 
further proof* 


XIV* The following persons only shall be in com- 

Ffjtgons Incewpstftftt 

to testify. petent to testify : 

1. Children under seven years of age, who appear incapable of receiving 

just impressions of the facts respecting which they are 
Children- cxara ined, or of relating them truly. 

2. Persons of unsound mind, who, at the time of i’ieir examination, ap¬ 

pear incapable of receiving just impressions of the facts 
Imone porno™. ree p ect bg „hicL they arc examined, or of relating them 
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Not to be tnmmanei truly; ami no person who is known to be of unsound 
without, lm» of Court, mind shall be liable to be summoned ns a witness, with¬ 
out the consent previously obtained of the Court or person before whom his 
attendance is required- 

XV* Any person who* by reason of immature age or want of religious 
Children ‘and persona belief, or who by reason of defect of religious belief, 
of defective religious be- ought not, in the opinion of such Court or person, to 
liiLmitm* m M ' Ul " be admitted to give evidence on oath or solemn affir¬ 
mation, filial! be admitted to give evidence on a simple 
affirmation, declaring that he will speak the truth, the whole truth, and 
nothing but the truth* 

XVI The provisions ia the last preceding Section as to witnesses shall 
MiMii a* to Wit- appty t0 testimony given by affidavit or otherwise in 
»*sa to^pply to affidii- writings as well as to testimony orally delivered* 

XVII* Any such witness wilfully giving false evidence shall be subject 
Fmustiment for gfy- to proceeded against in like manner, and to suffer, 
iug fula? eviduace, ;f convicted, the Bams punishment as if ho had been 
Bworn and had committed wilful and corrupt perjury. The indictment or 
charge shall »e varied so as to meet the case, 

XVIII. No person shall, by reason of any interest in the result of any 
K „ incompoterey suit or of any interest connected therewith, or by rea- 
Item Interest in suit- gon 0 f relationship to any of the parties thereto, be in¬ 
competent to give evidence in such suit. 

XIX* Any party to a civil suit or other proceeding of a civil nature shall 
Pflry t0 suit may hc be competent and may bo compelled to give evidence 
examined as a witness. ^ a witness therein either on his own behalf or on be- 
FroTiso. of any other party to the suit or proceeding, and 

also to produce any document in his possession or power, In the same man¬ 
ner aa if he were not a party to the suit or proceeding. Provided that no 
Court or person as aforesaid, other than Iior Majesty's Supreme Courts of 
Judicature, shall compel the attendance of any party to such suitor proceed¬ 
ing, for the purpose of giving evidence therein, except under and subject to 
the rules prescribed in that behalf in Act XIX. of 1S53. 

XX. A husband or wife shalUn every civil proceeding be competent 
to give evidence for ct against each other* Provided 
Iwj ^ KSn y - Wlfc ® iT r ,that any communication made by husband or wife to 
the other during their marriage shall bo deemed a pri¬ 
vileged communication and shall not be disclosed with- 



out the consent of the person nuking the same, tmlcaa each communication 
shall relate to a matter in dispute in a suit pending between such husband 
and wife. 


XXL A witness, whether a party or not, shall not be bound to produce 
„„ any document relating to affairs of State, the pro due- 

bouiiicl to produce uon of which 'would be contrary to good policy, nor 

affairs re ^ tio8f tc * ar, y document held by him for any other person who 

would not bo bound to produce it if in his own posses¬ 
sion, 

XX1L A Witness being a party to the suit shall not bo bound to pro- 

Party to suit not an 7 document in his possession or power which 

bound la produce ctr- is not relevant or material to the case of the party requlr- 
taitt douumunle. * , 

ing i ts production, not any confidential writing or cor- 

Xjvl&sM be offers him- reapondence which may have passed between him and 
sell &S!\ witness A 

any legal professional adviser, If any party however 

offer himself zb a witness, he shall be bound to produce any auhh writing 

or ‘correspondence in his custody, possession, or power, if relevant or material 

to the case of the party requiring its production. 


Witness summoned 
to produce a document 
must bring it into 
Court* 

Mode of determining 
objection to produoiion* 


XXIII. Every witness summoned to produce a document shall, if the 
same be in his custody, possession, or power, bo bound 
to bring it or cause it to be brought into Court, 
although there be a valid objection to the right of the 
party calling for It to compel Us production or to the 
reading or putting it in as evidence, or to the disclo¬ 
sure of the contents thereof, the validity of any such 
objection made by the person producing the document shall be determined 
by the Court; and for the better deter ruination thereof, it shall be lawful 
for the Court to receive any admissible evidence, which the person pro¬ 
ducing the document may give respecting it, and it shall also be lawful 
for the Court, except in the case of any document re- 
6tato° lating U &tmg tQ affairs of State, to inspect the document, and, 
if necessary, to call to its assistance eny person whom 
it may appoint to interpret the same. Such person, however, shall be pre¬ 
viously sworn truly to interpret the same to the Court alone, and not dis¬ 
close the contents thereof except to the Court, unices the Court shall order 
the document to be given in evidence. 


XXIV* A Barrister, Attorney, or Vakeel shall not, without the consent 
Ftafep&iotml comma- of client, disclose any communication made by the 
client to him in the course of hia professional employ- 
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ment> nor any advice given by him professionally to hia client, nor the con* 
lentis of any document of his client, the knowledge of which he shall 
have acquired in the course of his professional employment The privilege, 
however, is that of the client, and if any party to a suit shall give evidence 
therein, at He own instance, ht shall he deemed thereby to have waived 
his privilege, and to have consented to the disclosure by such Barrister, 
Attorney, or Vakeel, of any matter as aforesaid, which may be rele¬ 
vant, and which the Barrister, Attorney, or Vakeel would have been 
bound to disclose, but for the privilege of his client, and the Barrister, At¬ 
torney, or Vakeel shall he bound upon examination to disclose any such 
matter* 

XXV. Any person present in Court, whether a party or not, may be 
Persons prmnt in called upon and compelled by the Court to give evi- 

Court to give wldeuc*, deuce. and produce any document then and there in 
though not aum- r , , . 

nioned. ‘ his actual possession, or in his power, ra Uie same 

manner and subject to the same rules as if he had been summoned to attend 

and give evidence, or to produce such document* and may be punished in 

like maimer for any refusal to obey the order of the Court* 

XXVL Any person, whether a party to the suit or net, may he sum- 
p*r ons sum mooed to moned to produce a document without being summoned 
produce a ctoc™ment not * 0 - v „ ev |dence, and any person summoned merely to 

btmQd to ulteud pe^BoiV' b F , 

ally* produce a document, shall he deemed to have complied 

with the summons, if he cause such document to be produced instead of 
attending personally to produce the same. 

XXVII. The Rules of Evidence in Her Majesty's Supreme Courts as to 
Rules of Evidence ia matteruof Ecclesiastical or Admiralty Civil Jarisdic- 
Supremo Courts on tie' ^ on f, e the same they are on the Plea side of 

ckftiastic&l and Admi- 

r4iy iid^s. the said Courts. 

XXVIII. Except in cases of treason, the direct evidence of one witness, 
Evidence of one K it- wlio is entitled to full credit, Khali be sufficient for 
ncM sufficient proof. proof of any fact in any such Court or before any such 

3?io-riso. person. But this provision shall not affect any rule 

or practice of any Court that requires corroborative evidence in sup¬ 
port of the testimony of an accomplice or of a single witness in the case of 
perjury. 

XXIX. "Where dying declarationa are evidence they shall he received, 
if it be proved that the deceased was at the time of 

Dying declarations * h L , .. 

wbon admiftsibit. making the declaration, and then thought himself to 


Avvmmx* 
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be in danger of approaching death, though he entertained, at the time of 
making it, hope of recovery, 


XXX* The party nt whose instance a witness is examined may, with 
„ t M ,, the permission of such Court or person* cross-examine 

Party al lo we d to e ro s* - 1 r 

exuniino nua discredit such witness, to test bis veracity, in the same manner 
his own witness, ... _ ' , „ , , 

as it he had not been called at his instance, and may 

he allowed to show that the witness has varied from a previous statement 
made by him. 


# 


XXXI, In order to corroborate the testimony of a witness, any former 
_ j , statement made by such witness, relating to the same 

Former statement no- 

mfofible to corroborate fact, at or about the time when the fact took place* or 
a witness, , . , 1 

before any authority legally competent to investigate 

the fact, shall be admissible, and for that purpose a copy of any deposition 
or statement taken before any Court, Judge, Justice of the Peace, Magis¬ 
trate, or person lawfully exercising the powers or a Magistrate, or before 
a Commissioner or Superintendent for the Suppression of Thuggee or 
Dacuity in the discharge of his duty, shall, if certified by such Court, Judge 
or other Officer above-mentioned, under his hand or the Official Seat of the 
Court, or under the hand or Official Seal of such Judge, to bo a true copy 
of such deposition or statement, without further proof, bo received b&primd 
facie evidence that such deposition or statement wm made, and that it was 
made at the time and place, and under the circumstances, if any, which 
shall be stated in the certificate or on the face of the deposition or state* 
ment. 


XXXII, A witness shall not bo excused from answering any question 
WitaFiis boun.1 to re * eifal ^ the matter at issue in any suit or m any 


aDw«r crimm&Uag 
queatkmfi, 


Civil or Criminal proceeding, upon the ground that 
the answer to such question will criminate, or may 
tend, directly or indirectly, to criminate such witness, or that it will 
expose, or tend, directly or indirectly, to expose such witness to a penalty or 
forfeiture of any kind. Provided that no such answer, 
which a witness shall be compelled to give, shall, 
except for the purpose of punishiog such person for vilfully giving 
false evidence upon such examination, subject him to any arrest or pro¬ 
secution, or be used as evidence against each witness in any criminal 
proceeding. 


Previse. 


XXXIII. A witness in any cause may be questioned as to whether he 

Witney may be ex- has been convicted of any felony or misdemeanor, and 
amined as to ceaviclm . , . , 

fvt ftlouy. upon being so questioned, if he either denies the fact or 
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refuses to answer, it shall be lawful far the opposite fifty to prove such 
CQftvicuon* 

XXXIV, A witness may be cross-examined as to previews statements 
_ made by him in writing* or reduced into writing, relative 

CroOT-estminatiun as * p 

to itmiwi written to the subject matter of the cause, without such writing 
statements. , ° 

being shown to him ; but if it is intended to contradict 

such witness by the writing, his attention must* before such contradictory 

proof can be given, be called to those parts of the writing ( xvhich are to be 

used for the purpose of so contradicting him- Provided always, that 

it shall be competent for the Judge, at any time during 

the trial, to require the production of the writing for 

hk Inspection, and he rmy thereupon make sucli use of it fox the purposes 

of the trial as he shall think fib 

XXX\* An impression of a document made by a copying machine 
Cap j of a document shall be taken without further proof to he a correct 

made by a copying iut- 

crime to bo deemed cor- 1 J* 

reef. 

XXXVI. When au original document is out of the reach of the process 

Admission ofaecorHtn- <>‘tho CW, it shall be lawful for the Court, on ftp- 

rycyidcQcc where ori- plication to it in any Civil suitor proceeding, and on 

gittfll document is out , 1 

of tho reach of process, notice to the opposite parly at a reasonable time before 

the hearing, to make an order for tho reception of secondary evidence of its 
execution and contents* 

XXX V II, An attested document may be proved as if unattested, unless 

When attested docu- ^ ** a ^® BumeB * to tbe validity of which attestation is 
mtut may be proved mu requisite, 
if unattefttcd, 

XXX^ jIF. The admission of a party to an attested instrument of its 
AJmiMMQ primiftt.c oxecntion b J himself shall be ns against him sufficient 
an atrcsted primd facie proof of such execution of it, though it be 

tested. 


an instrument which is required by law to be at- 


XXXIX* Any entry or statement, which’would be admissible in evi- 

Entry made agtiurt denc ° aft<3r t,le death ° f the P motl wil ° it, OH 

iQtoresi Or lit course of the ground of its having been made against the inter- 
butmesa tTlioa admissi- , B 1 

bio in life tima of per- est of the person making it* or on the ground of its 
sou making it.' 

having been made in the ordinary course^ business, 
shall be admissible, though the person who made it be not dead, if he Is in* 
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Capable of giving evidence by reason of bis subsequent lose of understand¬ 
ing, or is at the time of the trial or bearing bond fido and permanently be- 
I'ond the reach of the process of the Court, or cannot after diligent search 
be found. 

XL, Any entry m any books proved to have been regularly kept In the 

i n try fa twim of cmj ree business or In any public office, so far as 

business n hen admissi- such entry merely refers to and tends to identify by 
bfo for purpose of ;aeu- 

tiflofidoa, name, description, number or otherwise any Bank Notes 

or other Securities for the payment of money, or other property, and the 
payer*in or receiver of them, shall, In any case where such identification is 
necessary to be proved, be admissible in evidence for that limited purpose 
If it shall appear to have been made at or about the time of the transac¬ 
tion to which it relates, though the person who made it* or he on whose 
information it waa made, is alive and capable of being produced as a 
witness* 

XLL Any receipt in writing, acknowledging the receipt of any money, 

„ . t valuable securities of goods, shall, on proof of the exe- 

E*£B»pt whim <m- . D f A 

deuce against person cution thereof, he admissible* in evidence before such 

g .. . L “ UU Court or person aforesaid, not only against the party 

giving it, but also against any person in whose favor such receipt would 
operate as a discharge, or to whom it would render the person giving it liable 
for the money, security or goods acknowledged to have been received. 


Receipt of agent, 


XLII. Whenever a receipt would be admissible under the preceding 
Section, if given by a principal, a receipt given by an 
agent or servant of such principal shall in like manner 
be evidence upon proof of the authority to give such receipt. 

XLIIL Books proved to have been regularly kept in the course of bu- 

Rooks kept in course einess or hi any public office shall be admisfliblo as 
lie Vuce admissible aa corroborative, but not as independent proof of the 

corroborative eriJoo, &(jU , tatod there;n , 

XIJV, The following documents may bt admitted as corroborative evi¬ 
dence i—►Certificates of shares, and of registration there- 

Dccumfcntfc admissible . , , 

A a corrobovntivo e?i- of, bills oi lading, invoices, account sales, receipts 
usually given on the payment, deposit or delivery of 
money, goods, securities, or other things, provided they be proved to have 
been given in the ordinary course of business, 

XLV. A witness shall be allowed before any such Court or person afore* 
said to refresh his memory by any writing made by 
' nK mtmQr 1 himself or by any other person at the time when the 
fact occurred, or immediately afterwards, or at any 
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other time when the fact was fresh in his memory, and he knetf that the 
same was correctly stated in the writing. In such case the writing shall 
he produced and may be seen by the adverse party, who may, if he choose, 
cross-examine the witness upon it 


XLVI* Whenever a witness may refresh his memory by reference to 
^ ^ ^ any document, he may, with the permission of the 

copy of documen™ b« Court, refer to a copy of such document, provided 
useii to refresh memory, the Court or person, under the circumstances, be satis- 

tied that there is sufficient reason for the non-prod notion of the original* 

XLVII* In cases of pedigree, the declarations of illegitimate members 
Bechmiouft of iii 0 - of the family, and also of persons who, though not re- 

.amTiibi/To'qupstfonj lated b y bIood or marr:a s e to tbe fami5 y- wbero inti ' 
<>f pedigree, mately acquainted with its members and state, shall 

be admissible in evidence after the death of the declarant, in tbe same man¬ 
ner and to the same extent as those of deceased members of the family. 

XliVlIL On an inquiry whether a signature, writing or seal is genuine, 
any undisputed signature, writing or seal of tbe party, 
whose signature, writing or seal is under dispute, may 
be compared with the disputed one, though such sig¬ 
nature, writing or seal be on an Instrument which is not evidence in the 
cause, 

XLIX* Any Power of Attorney, which has been executed at a place 
Praaf of Fo*er of distant more than 1O0 miles from the place wherein 
Attorney, the ac tion, suit or proceeding is depending, may be 

proved by the production of it, without further proof, where it purports, on 
the face of it, to have been executed before, and authenticated by a Notary 
Public or any Court, Judge, Consul or Magistrate* 


L. Whenever it is proved that a Letter Book is kept, and that, according 
to the usual course of business, letters are copied into such hook and dis¬ 
proof of dispatch of patched, and the Letter Book is produced, and it is 
Utter hj Letter Book, proved that the letter was dispatched according to the 
usual practice, to the beat of the knowledge and belief of tbe witness, hav¬ 
ing reasonable ground for forming that belief, the Court may presume the 
dispatch of that letter according to the usual course of business* 

LI* Any book proved to have been kept for marking the dispatch and 

a receipt of letters, containing an entry of the dispatch 
What to be primd ~ J * 

fad* proof of receipt of of a letter, and an acknowledgment of the receipt of 

** iUT ' p euch letter, shall, on proof that such entry was made 

in the usual course of business, be primd fam eiidenoe of the receipt of 

such letter* 



LII, So much of Section VI t of Act XV* of 1852 ss provides that every 

Heped of part of Sec- ® ucl1 a PP^ation as therein mentioned shall be made 
tion VI* or Act XT* Of before issue joined in any each* action, or twenty-one 
days before the trial or hearing of any other legal pro¬ 
ceeding as therein mentioned, is hereby repealed. 


LIII. The provision contained in the Tfith Section of Act VL of 1854, 
that affidavits of particular witnesses, or affidavits ns to particular facts or 

Extemion of Section citc » mstanc es, may, by consent of the parties, or by 
XVL of Act VI* of leave of the Court obtained upon notice, be used in the 
hearing of any cause on the Equity side of the Supreme 
Courts, shall extend to all civil actions, suits and proceedings on all sides 
of the Courts. 


LIT. So much of the 17th Section of the Si me Act as provides that, 
upon the hearing of any motion, petition or other proceeding m any of the 

Extern^ faction ^ S “P reme Cowt8 > tlle Co « rt ™)'> u P° n the appU- 
XVII. of Act VI. of cation of any of the parties thereto, or of its own ac¬ 
cord, require and enforce the attendance and oral ex- 
animation before itself of any witness or of any party to tha suit, and may 
also require and enforce the production of any document or documents, and 
may direct the costs of the attendance and examination of such witness or 
party to be paid by such of the parties to the suit, or in such manner as it 
may think fit, shall extend to all civil actions, suits and proceedings on all 
sides of the said Court 


LV* The 33rd Section of the Act No, VI, of 1854, which applies only 

g . XXXIII Of t0 P ro °* of aGC0Unta on tiie Equity E *de of the said Su- 
Act VI. of im extend- preme Courts, shall extend to and embrace all accounts 
directed to be taken on any side of the said Courts, 


LVL Whenever, by any Statute or Act, Regulation or Ordinance now 
Proof of official docu- force, or any Statute or Act to be herea fter in force, 

any Certificate, certified copy, or other document, 
shall be receivable in evidence of any particular in any Court of Justice, the 
same, if it Is substantially in the form and purports to be executed in the 
manner directed by the Statute, Act, Regulation, or Ordinance which make* 
it evidence, shall bopriwt^ facie evidence, whore it ia rendered admissible, 
without proof of any seal, stamp, signature, character or authority, which it 
is directed to have, or from which it is directed to proceed. 

LVIL The improper admission or rejection of evidence shall not be 
Ko nGir trial fbt ground of itself for a new trial or reversal of any deci* 
mepuim Blori an ^ case> ^ shall appear to the Court before 

'which such objection is raised, that, independently of 
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the evidence objected to and admitted, there wai sufficient evidence to 
justify the decision, or that, if the rejected evidence had been received, it 
ought not to have varied the decision* 

IiYIII, Nothing in Una Act contained shall he so construed as to render 
Act not t& readorln- inadmissible in any Court my evidence which, but for 
the passing of this Act, would have been admissible 


ny's Courts, 


in such Court. 
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ABILITY. 

Of witness*—cross examination directed to test.* ,45 

ACCOMPLICE, 

Weight due lo evidence of * * *.*.. , 780,784 

ACCOUCHEUR. 

Entry against interest in the books of, received to prove the date 
of a child’s birth .*.. ..*»< > 184 

ACQUAINTANCES. 

Intimate—declarations of, admissible m cases of pedigree, * * , , ,168 

ACTS 

Of Pahlj&menx. 

Artificial effect attached to ... * *. . ,,,,*,,,,81 

Binding upon every subject... »*»,**,**<* .8100 

How proved ........442—4 

Truth of recitals in, primd facie established, but may be rebutted 446 

Legislative. 

Artificial effects attached to ,,, ,.. . ...... * 81 

Jtm-' » 

How proved .*..442,4 

Truth of 1 ‘ecitals in, primd fade established, but may bo rebutted 446 
On whom onus probandi rests, os regards charges under 692 

Of Foreign Colonies. 

How proved <.. - ■ *.452 

ADMISSIONS. 

Operate as estoppels.,...,.... . .95 

Hearsay evidence receivable to prove *........127 

Of party, always evidence against him. , .* *... 170 

Distinction between, and entries against interest, or in course of 

business.« . , ** *...201 

Why received in evidence , .....202 

Whole must be submitted .*.. 208,682 

Those against interest only arc evidence . r . * . # * .. * , , 204 
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Production of previous statements referred to may ba insisted on 205 
Letters of parties are evidence, without production of those to 

which they reply...*.*.205(t) 

Collateral matters, or other declarations not referred to, ex¬ 
cluded *, * *.. * i.«■ * * * - * * - •■■***•*** * * *206,-0 1 

The same rule applies to conversations .. * *.,., 208 

Verbal admissions of contents of written deeds admissible 200,214 
Acted upon by others, conclusive against maker* . * * 2 L5 ; 216,(^)2l7 

Of person identified in interest—receivable . *... .218 

Of prochuin anu —not evidence... ^ 

Of privies—equally receivable with admissions of parlies,„. ,220,222 

Of partner or agent—party when hound by.*. 

Of wife—when binding on husband , ,. . * *..226,226(i) 

Of attorneys—when binding on clients .,. .227,227(c) 

Of counsel—stand on much the same footing . 

In pleadings—how far party is bound by ...229,5 7 

Party hound by his own conduct during progress of cause, , * ■. 230 

May arise from conduct of parly ...> * * ... 

Verbal—are to he received with caution • *.*.*,* *.. 

Made under constraint, by mistake, or mhrepresentation, or 

fraud, not binding .. 

Made during confidential overtures, not receivable * * * *. 2 ^ 

Made * 4 without prejudice,” inadmissible.*.- ' 23( * 

Effect of pleadings as..*.. * * * 1 * '*' 5JJ0 

Writings of a patty operate as. ° 

Under seal—must be pleaded.... o Iti 

Of party as to execution of documents, obviates necessity of 

calling witnesses .. 

ADOPTION. 

Judgments regarding—conclusive . 84 

In the Yasooreddy case, remarks on . ^ 

Presumptions regarding.' Oo 

ADULTERY. 

Judgments regarding—conclusive . 04 

ADULTS. 

When incapable of being sworn .. 

Trial may be put off until they ate capable of giving evidence,.. .49 

advertisements. 

In Newspapers—proof of i»«< ■ ,»**.»**. * 1 ■ •»t»i • * ■ 447 

ADVOCATE. Set Counsel and Client. 
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/ imax. 

Iffirmations-solemn. 

Largely substituted for oaths in Judicial investigation* *.,..,..52 
New York Civil Code provides that any person may take, at his 

own option *..,...,.- S3 

Penalties of perjury attack to false.. . ,, . .54 

AFFIRMATIVE, 

By Mahomedan law, if defendant denies, plantiff must prove,, . ,587 

By English law, he who assorts is bound to prove..588 

In substance, not in form, should he looked to . ,590 

Proof of, rests with party seeking to avoid responsibility ..595 

AGENCY. See Agent 
AGENT, 

Declarations of—when binding on party ... .223,225 

Effect of receipt given by ... *223(y) 

Mode in which agency may be established in proof *.,. 225 (e) 

Bound to disclose communication® of his principal ,,.,, .348 

Presumptions regarding continuance of ..- * ■.796 

AGREEMENTS, 

Certain*—required by statute of frauds to be in writing *•**»*» .89 
ALIBI, 

Conclusive ..,.. ....* *.. 6 < 4 

ALLEGATIONS. 

* Proofs must correspond with ... * ♦* . 913 

ALMANACS, 

Entries in, have been received in cases of pedigree..,, *159 
ALTERATION, 

In instrument—if material, vitiates it . ,..6U 

ambiguity. . 

Latent—what; evidence admissible to explain ...931—36,658 

Patent—what; evidence inadmissible to explain.. 631—36,658 

ANCIENT DOCUMENTS. See Writings* 

ANCIENT POSSESSIONS, 

Hearsay evidence receivable in questions of. *. .. ..1^7 

Distinction between, and questions of general interest .144 

Ancient documents forming part of transaction, receivable ...... 145 

Modern ownership by virtue of ancient documents must be shown 146 

Old Maps annexed to deeds, receivable,..... 147 

Documents must come from proper custody, a »*. *1 ky * * * • *»* 146 
ANCIENT WRIT® G 3, See Writings ( 



























To criminating questions, cannot be used as evidence against 
parties ...* >. 2Sti 


parties , *»*.,.....* * * 28(5 

APPROVER. 

Weight duo to evidence of....* *, * , * * 780,784 

ARBITRATORS, 

Cannot bo compelled to disclose the grounds of their award ... ,352 
ARGUMENTS. 

What. ..........19 

ARMORIAL BEARINGS. 


Descriptions in, hare been received in cases of pedigree., 159 

ARTIFICIAL EVIDENCE. See Evidence. Instrument» t 


ARTIFICIAL PRESUMPTIONS. See Presumption*. 

ASSAULT, 

In cases of—proof must bo confined to the issue,. *... . . ,001 

ASSESSORS. 

Judge may appoint, to ageist him, but he is not bound by their 

opinion..., .*•*.* ..*.,.13 

ATHEISTS. 

Incapable of being sworn . . * ,..47 

Not excluded from giving evidence . , ,. 1 4 7(a) ,49 (y) 

ATTESTATION, See Instruments — Written, Witnesses. 

ATTORNEYS, 

Admissions of, when binding on clients . * ■ ,320,227(0) 

BAIL. 

Prisoners to ba examined before being admitted to, *, ... ,525 

( See SticurUp . Bailor ,) 

BAILIFFS. 


Entries of* ordinarily tendered as declarations against interest ,,177 
BAILOR. 

May arrest the parly for whom he is security, at any time ,,,., ,863 
(See Bail, Secui ittj . ) 

BARBER. 

Of a village in Salem,—claim of, to shave all the inhabitants of 


his village, noticed .. .....134 

BASENESS, 

No anz alleging Ma own, is to he heard ,,,,,,,,,,,, < ,2$l,291(tf) 
BASTARDY’, See ilkptiinwmj. 
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Bight toj considered 


588(i>);aOO 


BELIEF, 

Ampn 8 wearing falsely to, may be indicted for perjury, .387 


Must be the reasonable result of facts * . ♦ ,... . *, * ,845,845(r) 

bentham. 

Remarks of, on tho force of evidence * * ♦... *,,,,,, t s ,24 

His four guarantees for a witness speaking the truth, via. 

Natural .. *. . . *«, * i«- * * * * * < * * *42 

Moral.*... . ., , ,.42 

Religions .. , , ■ ..42 


Political ,, >..*.,42 

Obsbsyatioks or, orr marci iKSTiHoKy, 

Correctness .,. *..*., *... *♦,.*. 794 

Completeness .... . ,,, *.. >•-,». 794 

Falsehood, how it may be expressed , *.*.... *. ,795,799 

Mendacity, how exhibited..*.795 

Incorrectness,to what attributable.... ,,800 

Intellectual faculties brought into operation m delivery of testimony, vix. 

Perception *.*•*, ..*.. T . »*802 

Judgment, • ,,> *.*,»,.*,»»...*.*.803 

Memory . *,,**•.»,,, *.** * *., * *•804 

(Hallucination) **.,.* *...* * t ■ '»>804 

Expression* ,, * *.. *,♦,.**. .805 

Moral faculties so brought into play, viz. 

Veracity .....* *..806 

Attention ...... ,*,*.♦,* 806 

Mendacity. *♦,..*..**,,«*,**>. 306 

Temerity ... ,806,807 

Moral causes of incorrectness* * *.,.803 

Incompleteness,... *, . *.. v «,»*,**.,.**, ,*,*,,*,,, bOO 

Individually.. * *. »#«,*,*,»*.*, P *,,,, 309 

Circumstantiality..... *.,.* 809 

lie collected ness , ... . ... SLQ 

Un premeditate due ss .. ****•, ,*•»**« .810 

Suggestedness or UDeuggeatedness ***,**»*,,,**, .. *311 

Interrogatedness.* .. f , *.- 812 

Distinctness , * *.... ..*.. .313 

Permanence.. ,*,**,., *.813(f) 

Publicity *..*•.« ♦ ,...813(0 

External securities for veracity .* ... *014 

How far writing should be applied to evidence 814 (b) 
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BIBLES, 

Family—entries in, receivable in cases of pedigree ,,. , \ V, t * . t , 157 
peculiar weight attached to * , , i * * - , ,, *, ,, 158 

BILL OF EXCHANGE, 

Implies primd facie t but is not conclusive proof, that considera¬ 
tion 1ms been given.. * , * * * . 92,94 

BIRTHS. \ 

Artificial effect attached to Registers of . . , , , ,81 

Dates of, provable by entries against interest , * ,., ,184 

BOND. 

Under seal, is conclusive proof of the consideration which it 

recites , * . . . * . * ,*.«**... .. .... . 91,689 

Except it is impeached on the ground of fraud .,.91(e) 

Remarks with regard to the law on the subject of instruments 

under seal .. .. ,,.. ... t @4 

Thirty years old, proves itself. . ,. * .. . H4 

Useful precaution to provide that payments of principal and 
interest should be endorsed on, with initials of obligor .... 199(b) 

Terms in, cannot be altered by parol evidence .. *, , ,622 

{See Deed.) 

BOOKS, 

Public—Courts have power to refer to, on subjects of history Ike, 448 

What—indispensable for a lawyer s library, *. * . , , , J41(a) 

BOUNDARY. 

Of villages and towns, provable by hearsay . . .... 133 

Custom of hogging charity boys and beating particular atones at, 

noticed.. . * . . *., ,.138(y) 

Between private estates; no- provable by hearsay .. . . » . 1 33 \ 

Of a hamlet and a farm being the same, hearsay evidence of the 
former received to prove the latter ,.. .. . , 133 

BUONAPARTE—NAPOLEON. 

Writ granted to bring him up as a witness when a prisoner , f , ,317 
BURGLARY. 

What * .. . . .. .255,61 1 (h), 615 

BURTHEN OF PROOF, See Onus probandu 

CARRIERS. 

Qualifications in contracts with, by whom should be proved , ,,, 593 
CERTIFICATES, 

Corresponding with probates or letters of administration, how 
granted,aud their effect ... . . * * i ».. * • i * « 1 463 
























CERTIFIED COPIES. See Copies. 
CEYLON. 

Commission to examine witnesses In 
CHARACTER. 


Matter of opinion and not of the senses .,...125 

Evidence of, when receivable .>., .603,604*60® 


may give the measuring cast in cases of doubt ,.,,831 
CHARTER PARTY. 


When not under seal, falls under the head of simple contracts . , 93 
CHILDREN. 


When incapable of being sworn ....., 47 , 49 ( 5 ?), 50 

Trial may bo put off till they are capable of giving evidence , , , ,49 

May bo admitted to give evidence on simple affirmation. 49{/j 

T1 indn—remarkably good witnesses .. ,51 

When incompetent to testify ......,.74 

When incapable of committing felony . t ., ,679,680 


CIRCUMSTANTIAL EVIDENCE. See Evidence, 
CIVIL CASES. See Trials, 

CIVIL TRIALS. See Trials, 



CLERGYMEN. 

Professional confidence does not extend to .,***,, . .. * ,347 

Confession a made in consequence of persuasion by, not with any 

view of temporal benefit, admissible,....,347 

CLIENT. 

Admissions of Attorney when binding on ... .227,227(e) 

Counsel, do, do. .,. . .... 228 

(See Counsel and Client,) 

COCKSPUR CASE, 

Noticed ., ,...... . .828(e) 

COFFIN-PLATES. 

Inscriptions on. receivable in cases of pedigree ...... 157 

COLLATERAL EVIDENCE* See Evidence, 

COLLATERAL FACTS. 


Evidence of, when receivable....... . 602,605—8 

COLLATERAL MATTER. 

Definition of, and when and why excluded ..6® 

COLLECTOR, 

Case in which property was delivered to, where Plaintiffs title 
was disbelieved . ..... i.......... m < .674(A) 
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COMMISSIONS, 

For the examination of witnesses ... ..328,329 

in Ceylon...,,,..331 

To examine Native females of rank ... • * .332 

COMMON. 

Rights of, provable by hearsay.. ■ .. 5 

Whether a plaintiff had only a right of, or waa owner of the soil, 

not provable by hearsay.. 133 

COMMON LAW. See Law. 

COMPARISON. 

Proof of handwriting by,. 557 

Of documents by Jury......* *. 339 

Of undisputed with disputed documents.660—562 

Not allowed in Madras Supreme Court in Criminal trials.,. ,562 fz( 

COMPLAINT. 

Of ill usage, can only be proved by original evidence. 119 

COMPROMISE. 

Onus of showing fraud in obtaining, on whom cast.595 

CONCLUSIVE EVIDENCE. See Evitlenct, 

CONFESSIONS. 

Py prisoners— hearsay evidence receivable in cases of ... 127 

Definition of the term..-237 

The most satisfactory testimony, if untainted with suspicion 238,239 
Sufficient evidence to warrant a conviction .2a0 

Fallacy of...^ 1 

Motives inducing false. ,242,249 

Not receivable, unless free from remotest tat t of suspicion ... .243 

Excluded where threats or premises have beei held out .213 

Practice of the Continental law ... .SI' 1 21 ^ 

Arguments relative to the English and Continental practice 247,243 

Are tbs result of mistake, or not of mistake. .231 

Logical division of the subject ... 252 

Resulting from mistake of fact ... 233 

mistake of law . 255 

Not made under mistake .*. 256 

False—motives inducing, viz., 

I. To escape vexation ..257 

drudgery of service, or to better the condition 258 

• if. To stifle enquiry ....259 

3. Tffidiura\il» .mm.260 
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CONFESSIONS. — Continued. 

Relati on of the sexes •»!'■<* ... . ******. 26 1 

...,202 


4. 

Relation of the sexes 

S, 


G, 


7* 




... #li ,. 264 

.,., ,*.205 

Other sources of error in, vi z t 

1. Mendacity. ■*.■•***»*.* * - * *..^ J * 

, 071 

2. Misreportmg,* • * . ...* - \* * * * * • * * ' *. 

3. In completeness,,.*.. * • *. 

May be made by silence or non-responsion r *.273,274 

evasire responsion .*. 

rtfrC 

false responsion .♦ ■. *"*•*••**' 3 

Safeguards for securing purity and trustworthiness in,, *..-76 

Require corroboration in Mofussil, though not in English, practice 277 

New York and Scotch law on the subject.* *.^77 

Sometimes received turn mfa in Scotch law -*277 

Precautions to be taken by Magistrates in regard to . 273 

Must he voluntary ..* *. ** >279 

Illustrations of cases in which they have and have not been re- 

. 279—285 

. . .. 280—282 

... ,,283 


284 

,285 

.286 

,287 

.288 

,289 


ceived ...* * * ■ + * F ' 

Promises and threats inducing, * *. 1 ' 

Inducements from third parties t ■ ■ 1 

Who are considered persons having authority., -.. 

Obtained by artifice or deception * ',**.*»,*» * ..*. 

Pities bound to answer criminating questions , but replie3 can¬ 
not be used against them »»» m ...* ..*. 

Facta discovered in consequence of, improperly elicited, are ad- 

nussible ..... . .. 

Only evidence against the party making them ,.,,*.*■***** * * 

Must be taken, the whole together ..*- 

When reduced to writing, the writing must be produced 290,290(tt> 
Reception of, does not militate against the rule that no one ah 

leging his own baseness is to be heard.«* *. ^ 

Made in consequence of persuasion by a Clergyman, not with 
any view of temporal benefit, admissible * * • ** * * * * ***■# ■* * ^ 

Difference between examination and confession *526 

CONFIDENTIAL COMMUNICATIONS. 

With professional adviser—party not bound to disclose, unless 

he offer himself as a witness.- . *■*'**' 

(See Counsel and Clknt.J 
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CONFIRMATION OF EVIDENCE* See minute*. 

CONFLICTING PRESUMPTIONS, See Presumptions * 

TESTIMONY. See Evidence* 

CONSIDERATION* 

Bond under seal is conclusive proof of., ♦.*.* »•, 1 91,649 

Bill of exchange or promissory note implies, but Is not conclu¬ 
sive proof of.. *. *. *«* * * * ..- * *.. * 92,619 

In cases of simple contracts proof of, required. »**.*. .93,649 

Inadequacy of, no ground for upsetting a contract, except it 

amounts to fraud *..*.*.94(r) 

Failure or want of, may be shown .*.**,,.* .* *.646 

Definition of *.■*.,*, *, *.......* * * v.* *646 

May be proved by parol evidence *.. 

Total want or failure of, a good defence .*.* *.648 

Partial want of, no defence . .. ,*...*'»*,* *648 

Presumption in favor of.-.*,.*... * * ,689,695 


CONSPIRATORS, 

Sayinga, acts, &c* of, have been admitted against other parties 
accused of participating in the conspiracy . . 121—123 

CONSTABLES. 

Considered persons having authority (with reference to confessions) 284 
CONTRACTS* 

In cases of, before Supreme Court, the respective laws of Hindus 

and Mahomedans are to be observed ,***•<*» .* *.,23 

OE Foreigners, to be judged of according to their own law, but 
they must submit to the procedure of the Courts in which they 

sue . * . . . 23(*>J 

Simple—consideration must be proved ,. .93,649 

Charter party when not sealed falls under * * . ,93 

Remarks on the law relating to simple and special *. *.94 

Inadequacy of consideration no ground for upsetting, except It 

amounts to fraud .. . * . . . . *,, *, , 94( r) 

In actions on, witnesses should not be examined as to a contract 

made with third parties . . *.,. .* * * *401 

Reduced to writing arc of two kinds, via*, under seal and not 

under seal * * ■■. *« > • * * *.. *»«548 

Parol evidence inadmissible to vary or contradict H4fi$%$29fi2Q(p) 

Hindu law enjoins the use of writing In ,,*,*.*.* .* >. , 644 

Qualifications in, by whom to be proved . . ,593 

must be alleged in pleadings,.... . . , ,613 
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CONTRACTS.— Continued* 

Patty seeking to avoid* must show craise . > * < . * * #. .595 

Proof of must correspond with allegations in pleadings » , * «... *613 

Proof of date of, when material * . .. * *. 615 

For unlawful objects* parol evidence admissible to show , . , , , . (339 

Immoral —law will not recognize . * . . ,640 —42 

May be rebutted by showing legal disability of party .,* » m 644 

Of incapacitated persons considered, . 645 

When avoidable on the plea of intoxication. „ * . ., ***».,*..*. 613 
Can only be dissolved by the same means which rendered them 

binding * .-.•».. * * . • ,653 

May be varied or dissolved by a subsequent mutual agreement. .654 
Mercantile—parol evidence admissible to explain meaning of 
terms in , .* , »,**•»**** *...*«>■,661 
Reasonable time and price understood in, though not mentioned 66 j. 

Of a certain value required to be in writing. , *, .. 668 

Must be proved by their own production. . ..666 


COPPER GRANTS. 

Old—arc as receivable as the oral declarations of deceased in¬ 
dividuals ...to. .*,136 

(See Inscriptions*} 

COPIES 

Of documents not receivable, until absence of originals is satis* 


factorily accounted for *....,..67 

Certified—are evidence of registry of births, deaths and marriages 454 

Difference between certified and examined .455 

Instances of their admissibility....* *»>455 

Sworn—care required in making . . .*.456 

Certified, examined or sworn—receivable... ,,.,*.573 

Made by a copying machine, afford proof of their own correctness 573 

Should be produced,if producible . .. *.. * • ,573 

Copy of a cop)' not receivable ....581 


CORPUS DELICTI, 

Must in all cases be established....*.822 

May he proved in some cases by circumstantial evidence. * t •«»»*623 
May be disproved do. do. .824 

Once proved, all other points may be proved by circumstantial 

evidence ., * ■ *.*. * -..*. 825 

Circumstantial evidence must exclude every other hypothesis 

than that of guilt . *... t M ,,;. . ,<826,827 

CORRESPONDENCE. *S Writings* 



























COUNSEL AND CLIENT. 

Evidence of privileged communications between, excluded on 

the ground of public policy... . .69—72*849 

Remarks of Lord Brougham on communications between*.70(s) 

Admissions of Council when binding on client.* * ,228 

Party not bound to disclose his confidential communications to 
his professional adviser* unless he offer himself as a witness. 311 
Pleader when bound to divulge his client's secrets, or produce 


documents * * ., , .**,.* . . * * *.*... * 343 

Professional confidence extends to interpreters . . . .344 


all organs of communication 345 
Party entitled to the aid of tho comments and arguments of his 

pleader ,, *... * *.... * * *697 

It is the duty of the advocate to prove * * *..,373 

COURTS. 

Bound to lake judicial notice of certain documents and facts 444,461 
Formalities for proving judgments beyond the jurisdiction of the 


Courts pronouncing the same., * *..*. * * * .. * •. * 401 

Documents beyond reach of* how proved* * * . .. . 578 

Acts of, should bo in writing , *.. *.*.. . 668 

Presumption in favor of proceedings of *, . * * ’ * * * 685 

Fqtjjbaree Udalut, 

Relieved from Futwaha »<»*......< *.23 


ItfSOLYMT* 

Judgments of, need not be on stamped paper * *.* * * *, * *459 

MaBTIAL. 

Attendance of witnesses before.* *...32 

Often embarrassed by immaterial Issues .... . * * 615(cf) 

MofIfssil* 

English law of evidence is tho guide in...23 

Not bound in all mpects to conform to the English law of evidence 94 
Are Courts of equity and good conscience, and are not bound by 

any rigid rules of law*.. *94,648,650 

Attendance of witnesses in .313 

Judgments of, to be evidence, must be on stamped paper, and 

certified by tho proper authority f ,,. ,, * *.450 

Rule or order of* Is evidence in the Court which issues it ; ». *, 534 

So also of warrants . ...*. *..534 

Certified copy of order required,if for other Courts,.,.. 4 .634 

Case of contempt of, noticed . .. . . . .617(e) 
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321 

462 


A Jury is empanneUed in criminal trials be/ore** ...18 

Charters provide thai in cases of contract and inheritance, the 
respective laws of Hindus and Mahomedaus are to be observed 23 
Judgments of, need not be on stamped paper*, * * , ( .,, 459 

Formalities of proving judgments before ,460 

Depositiors taken in, for Courts in England, must be Forwarded 
in original ,....... 507,508 


CREDITOR. 


Legacy to, presumed to be in satisfaction of a debt .667 

CRIMINALS. 

Who are bound to execute, not provable by hearsay *... 133 

CRIMINAL CASES. See Trial*. 


CRIMINAL PROSECUTIONS. See Trials. 

CRIMINAL TRIALS. See Trials. 

CRIMINATING QUESTIONS 

Excluded on the ground of public policy * * * * 4 * . 69 —72 

Witnesses bound to answer, but replies cannot be used as evi¬ 
dence against them *..., ...... 286,404 

Difference between degrading and criminating questions ,, * ,4Q6(m) 


CROSS-EXAMINATIONS. See Wfrmm. 

CUM NOT A. 

Confessions received, in Scotch law. »*.**• !« **277 


CUSTOM, 

In one parish or manor, no evidence of similar custom in another 68 


Generally not provable by immediate testimony .* J 25 

Depositions relating to, receivable against strangers * ,,,.5 H 

Rut must have been made ante litem motam .....,,512 

Parol evidence admissible to prove . ,660,664,665 

Definition of the term ., •.*...... 6G0(r) 

CYPRES, 

Doctrine of , M n ..,..... 
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DEATH, 

When onus of proving cannot b e shifted ..., n . ,590 

DEBT. 

Once proved-“contmuanccj of presumed .*.706 

DECLARATIONS, 

Where they form part of the re s gestae are admissible in 

evidence .., ,,.120,123,126 

(See Dying Declarations<} 

DECREES, 

Precepts for execution of....*.534 

DEED. 

May be directly impeached on the ground of fraud ,.91(<?) 

Thirty years old proves itself....Hi 

Family—recitals in, have been received in cases of pedigree. . # ,159 

Verbal admissions of contents of, receivable,..,,..,, ,209 

Can only be defeated by an instrument of equal force,. . ,653 

Valid consideration presumed ...., . ...689 

(See Bond.) 

DEFENCE. 

Plaintiff not bound to negative, in the first instance *596 

Proof must correspond with pleadings .*... .601,613 

DEGRADING QUESTIONS. 

May be asked ... * *.,, .***.,»« ***-<* * <.406 

Phillipps’ remarks on the subject *,.. „.. * *. .407 

Difference between eliminating and degrading questions , * * ,4Q6(wi) 
If answered in the negative, former conviction may be proved , ,408 

DEPOSITIONS. 

Meaning of the term * *...499,500 

May be taken in a civil or criminal case.. .500 

Not evidence where witness is alive and can be produced . .501,622 
May be read if witness be dead, or so infirm as to be unable to 

attend *,,.*....502 

In a former suit, can only be used if subsequent suit is between 

same parties...... 503 

If oral, mtj be read from Judge’s Notes, or 
proved on oath by any person who heard 

«* it ..,. ..* 504,504(o) 

Not receivable if extra judicial! or voluntary t .,, ,505 
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DEPOSITIONS.— Continued* 

Before being admitted, existence of former proceedings must be 

established .*,..** . * * ■ * -. . * 

Taken in India for Courts in England must be forwarded in 

original .. . .. ... ,508 

May be taken according to English law for future litigation, 

where witness is likely to die . . ..*. 509 

Power does not extend to Mofussil Courts .. . .. * * * 510 

Relating to custom, prescription, pedigree, fire, receivable 

against strangers , * * .. ***** 51 1 

But must have been made ante litem tnotam .* * * . *.,*,512 

Of prisoner—to be taken in writing, but he shall not be required 

to swear to, or affirm, the truth of his statement . ,, . 518,525 

Against prisoners to be taken in writing* *..***,*».*** . * .513 

In presence of the accused,. *,.•■< ,.* • * * * ■ * *» • * * # .* t ,*,.*,514 

In full . .. .. . 515 

And signed by deponent, .. .*.516 

Taken in a foreign language, should be explained to prisoner*514,522 
Proceedings to be forwarded to the Court with the prisoner ., * *517 

May always be used to contradict or corroborate a witness.518 

by a prisoner to contradict a witness,,,, * .519 
Cannot be used, until cause of absence of witness is satisfactorily 

shown .. * .. ..520 

Must be produced at the trial.. ... ♦ * ,521 

And proved before read • • • * •««**** . .. * *522 

Admissible for an offence different from that upon which it was 

taken . . * * * * * ». ****** *, * ,*.,***■* , 523 

If taken in writing, parol testimony inadmissible to vary.* * *524 

DERIVATIVE EVIDENCE, See Evidence. 

DESCRIPTION* 

Of property —proof of, when material * , *. *.. ,61 9 

Of person— do* „ * . . *. G2G 

DIRECT EVIDENCE* See Evidence. 

DISCREPANCIES. 

How to be dealt with .. * *. .* .. .*. .776 

Often a test of truth . * * .777 

Remarks of Paley and Hallam on. . .- >777 

DISTRICT MOGNSIFFS* See Moomife, 

DIVINE LAW. See Law * 

DOCUMENTS. See Writings* 
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DOMICILE. 

Presumptions regarding ...... . < ., .» ( 7H,715,7i5,(y) 

DOUBT. 

Prisoner should have the benefit of ......... . * . 830 

Evidence of character useless where there is no . * * t «* *»~ t » i ■ i &31 

DUKE OF PRA8LIN. &«§ PrasUn . 

DURESS. 

Onus of proving, on whom rests * . i •.. .......... i. .»* * m , .396 

Parol evidence admissible to show that written instrument has 
been obtained by..■. . .. 043 

DYING DECLARATIONS. 

Oaths dispensed with in coses of .... 55,165 

Receivable in evidence, although there was a hope of recovery 

when making them. * .. , .*.*. ., 57,167 

Hearsay evidence receivable to prove .... 127 

Cross examination dispensed with ha .* * .. 165 

Admissible even if taken in absence of accused ........ 165(f/),108 

Human mind inclined to attach importance to.. 168 , 168 ( 0 ) 

Why received—caution necessary ... .168,168(d),696 

Only receivable in criminal cases ...*. .. ,169,169(c) 

Charge must be one of homicide .. , . .169 

Circumstances of death only provable, not robbery attended by 

death..... . ... 169 

May be taken in any form .. ..,.. .169 

at any interval ....,169 

Should sho w that they are such . .109( / ) 

Receivable in favor of, as well as against, accused .... . 169 

Open to contradiction .. .. .. . ..,.169 

(Sea Declarations.) 


BAST INDIA COMPANY. 

Courts ought not to order production of political and other com* 
mnnicationa between, and the governments In India, ih .mi 70(y) 
ENACTMENTS. See A els, 

ENAMS, 

Grantees cannot refuse to answer questions regarding, although 
the replies may disclose a breach of condition and work a for¬ 


feiture ......419 

ENGLAND. * 

Jury arc sole judges of facts in .. . .... 17 
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ENGRAVINGS, 

On mom aing rings—receivable in cases of pedigree Mm,.... 157 


ENTRIES IN COURSE OF BUSINESS, 

Hearsay evidence receivable in cases of ..* ., 127,191 

Ground for admitting such evidence 192,l92{y) 

Should be contemporaneous ...... ..-. 

Now receivable even where the maker is alive and capable of 
being produced .,*■* j.«•.*194 


Maker should have bad personal knowledge of the fact related 195, 

196,197 

Not necessary that declaration should be in written form , . *,195(a) 


Not receivable to prove any collateral fact ,,. *.198 

Summing up of the law on the subject ... 199 

Made by a party himself* have been held, in Mofussil Courts, 

sufficient to prove his case .< .,***.,.* ..2G0 

Now receivable as corroborative, but not as independent, proof,, 200 

EQUITY, 

Definition of the term.*. * *.* * ■ 

Company** Courts are all Courts of,.,,.....94 

ESCROW, 

What.... ---651 

ESTATE. 


Whether disputed land is part of an entailed, not provable by 

hearsay ,. *.♦.... 

Whether tenants of a copy-hold, had the right of cutting and 


selling wood, not provable by hearsay... 133 

Boundaries of private, not provable by hearsay. .. . 133 

ESTOPPELS. 

Law of,. . . . ... . * - * **..*• 87 (0,546,688 

Instances of,... . 95 

Abolished by the Now York Civil Code ..... .546 

Parol evidence admissible to contradict an instrument which 
might have been used asnn ......^70 

EVA6IVE-KESP0NSION. 

Confessions may be made by, .* - *«*.* * * - ■ * * * ■ * 2 73,275 

EVIDENCE. 

Object of.. - * - * .*. .^ 

What . .. .'..79,21 

Division of the subject ... . . .* *22 
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>y EVIDENCE— Continued, 

Er.glish law of, is the guide in Mofusril Courts.. *23 

Of a female, not receivable according to Mahomedan law, **. 23,30 

Upon what the force of, rests*.. .24,696 

Bent ham’a remarks upon the force of.. 24 

As to principle *.,.....*.....,, * 25 

Causes for the exclusion of, in legal enquiries.. *.26 

What should be admitted,, ♦. . , ..27 

excluded .. 30 

Oath or its equivalent a necessary preliminary sanction to the 

delivery of... * *.*,. * „.* *, 30 

Is either direct or indirect. *.. , 32—36,104—106,672 

Excluding principles and artificial effects ... .38 

The best should in every instance be produced , *39,310,621,626,710 
Excluded, unless delivered on oath or its equivalent, and the 

party has the opportunity of cross-examination .40 

Persons incapable of giving,.,, *..., .47,74 

Secondary excluded, whilst primary or original is procurable.^7,625 
Law of, annexes in certain cases, artificial effects to written in¬ 
struments and facts .....77 

Mofussil Courts not bound in all respects to conform to the 

English law of . ,.,,.*,,*** .94 

Explanation of the terms original and secondary; primary and 
derivative; natural and artificial; collateral and cireuTrw 
stantial; conclusive and presumptive ; real and personal— as 

applied to .. 101 , H)1(e),102 

Party may be compelled to give........*342 

False—is of two kinds, false in to to, or a portion true with a 

false coloring.*..419 

Written—division of, according to Hindu law.. .547 

Secondary—no degrees of *«* * .*,*.*»*. *...*573,624 

when not admissible to prove contents of documents.577 

when admissible do. .578,579,624 

Parties must produce, to prove issues ...58 o 

Remarks upon what is the beat evidence .* * *.623 

Should come from proper sources..., *.625 

Must he conclusive, in order to convict in criminal cases, {$#$ 

Trials) .*.....774 

Inconclusive in itself, may become conclusive, by net of party . >774 
How f \t writing should be applied to *,*,**,« #• * * *«...**, 814(tj) 

Contacting—Judge will have to determine between. . .....*832 

{Seo Jn&inwimh—Parol Evidence. WittmsM ,) 
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EVIDENCE.— Continued. 


Dieect. 

Is of two kinds. Immediate and Mediate or Hearsay, See those 
heads Mow ...... mo iS2—36,65,109 


What*.,. . .*.*104,107 

Remarks of Bentham on. See Bentham . * * . 

May be the result of mistake .. * ... . 813 

Cases cited., *. i . . * - *. 8 ^ 

Immediate* 

What ,,,.... »».•" . *,33.109 

Derivation of the word. .#<*-»■«■<■ . 109 (a) 

Subjects which cannot possibly admit of the production of, . . .>125 
Mediate or Hearsay. 

What., * ... . *.34,65,65 {^66,109 

Specimen of, as afforded against the Knights Templar ....... ,6£(p) 

Instances of, exhibited in a Guddapah case ,i...... * ..,66(f) 

Criterion of. . * * .. *« . * ... •. ,111(5) 

Generally not receivable..... .111,126—123 


Is in some oases original in its nature, vise. :■— 

Where writings are produced...... 112,113 

Where public reputation or opinion is to be proved. 114 

Where it relates to impressions produced upon an aggregate of 

minds*.... ■,.* * *.115,1 lb 

Where expressions have been used by an individual.. .117 

Where it is material to prove the term® cn which husband 
and wife lived before action for mm. eon.,117 


Where expressions of bodily health, pain and sensations have 

been used., * .... * * > * * * . . ^ 

Where complaints have been made of injury in cases of rape, .119 

When declarations form part of the Set gest# ..120,123 

In cases in which sayings, acts, ko. of conspirators are con¬ 
cerned ... **■•** .* ..* * 121—12 > 

Writings when receivable to prove the sanity of a testator, , ,.,.113 
Starkie’a division of, into Mediate Original and Mediate Se¬ 
condary^ considered ., ( ...». * . ,..***.«■•* » 124^p) 
Never receivable if better evidence ia procurable and kept back 

125—625 

Admissible to prove a public right..* * * . ^ 

Receivable in the following cases 

1. In matters of public and general interest. See j Public and 

General Interest . . ...i* V. * * * >« 1 127 

2. In questions of ancientj>ossessions. See A neient Possess ion* 127 
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EVIDEN CE, — Coniimed. 

Mediate or If earsay,Continued. 

3, In mailers of pedigree See Pedigree »*... * * *n *««127 

4, In cases of dying declarations. See Dying Declarations , .127 

5, In declarations against interest. See Interest ..., * 127 

6 , In cases of Entries in course of business. See Entries ,... 127 

7- Admissions by party. Ills partner or agent. See 

Admissiom ..127 

®- Confessions by prisoners. See Con/essions ,. *.127 

ItfDlBECT OB ClRO UMSTAKTIAIu 

What.. *. . ..36 

When receivable ...,..105 

Illustrations of, Mt * t . 107 

Principle on which its force depends******.. *293 

Necessity of resorting to ,,, *.* *, * *, * *. *... ,294,672 

Not inferior to direct evidence *..*, *..295,816,817 

Is nevertheless sometimes deceptive .. *.. ********290 

Comparison between direct anc^.*. ****** ,297 

Should never be resorted to, when direct is procurable and kept 

hack.* * * *...*. *, *.* ,298,829 

The proof of the circumstances themselves must be direct.299,673 

To amount to proof, must exclude every hypothesis except that 

of guilt.. *,*•*.*,*.... *.*,,,..,' 299 

Limits to the admission of ..*., *.300 

Exclusion of declarations and acts of strangers. * *.301,302 

Does not exclude a declaration accompanying an act, when evi¬ 
dence of the act itself is admissible.*,.... * 304 

Nor the real or natural facta connected with the main transactions 305 

Sometimes conclusive from its very nature * *..... 674 

Should exclude every ot rer hypothesis than that of guilt,, * *826,827 
Instances of the dangers of hasty dealing with $28 

EXAMINATION* 

Meaning of the term , ■ * • *. * • * * *,« f *. . 499 

EXAMINATION OF PRISONERS. See Prisoners, 

OF WITNESSES* See Witnesses, 

EXAMINED COPIES, See Copies, 

EXCLUDING PRINCIPLES. See Oath, Cross-Examination, 
EXECUTION 

Of Instruments, meaning of the term . .... * 1 549 
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-V/ INDE*, 

EXHIBITS, 

Should be produced in Court and filed **. *.*»».548 

(See Instruments)* 

EXPERTS. 

Evidence of, earned to a great length in France ..,* ,389 

Proof of handwriting and signature by , t , *.. 557 

May state belief that a document is in a feigned hand .,558 

EXPRESSIONS, 

Used by an individual are In their nature original evidence , .. , 117 
Are receivable to show the state of a person's bodily health, pain, 

sensations....*.. * 1 IB 

Evidence of, accompanying an act, receivable, ■,,.. 126 

FACTS, 

In England—Jury ere sole judge? of ., . ..,17 

In India—except in Criminal trials before Supreme Courts — the 

Judges are judges of, M ...... 18 

Should he established in accordance with the English law of 

evidence....*... ... * . 23 

The law annexes in certain cases, artificial effects to 77,06 

Books of history admissible to prove public and notorious his¬ 
torical » * , 4 , » * 4 I * * . • • • ■ .4 , , .* . * , 4 , » # t .81 

Artificial presumptions raised by the law upon..97 

Confessions resulting from mistake of.*. *••••,., ,253 

- Discovered in consequence of confessions improperly elicited, 

admissible .. .* n * *»,*,«,*,, ,287 

A witness may be examined as to, and inferences drawn from 

them..... .. . ,,,4,4,382 

Proof of, to be produced by party seeking to benefit* by them , ,586 

Cannot lie —fallacy of the doctrine ., , * .. 819 

Relevancy of.....,820,821 

FACTUM PROBANDUM, 

Point to be proved, called .... 103,816 

FACTUM PROBANS. 

Fact produced to prove the factum probandum, called .*, * 103 

FALSEHOOD, 

Ab a general rule, men do not speak .. .. .24 

Four guarantees of Bentham, for a witness speaking the truth 
in preference to..... * • ., *, ,42 

FALBE-RESFONSION. 

Confessions may be made by . . . ,273,275 
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^ LSE TESTIMONY. See Evidence. Witnesses. 

FAMILY. See Hindu Family. 

FEMALES. 

Evidence of, not receivable according to Mahosnedan law ,.. ,23,30 

Native—of rank, mode of examination of ...332 

Of Nair caste do. do. ..d32 

FOREIGNERS. 

Contracts of, to be judged of according to their own laws, but 
they must submit to the procedure of the Courts in which 
they sue...*.23 (o) 

FOREIGN EUROPEAN STATES. 

Attendance of witnesses residing in, how procured.330 

FOREIGN JUDGMENTS. 

Conclusive like those of a domestic tribunal .491 

Impeachable if there is a patent error ..492 

Irregularity will not be presumed, but must he proved.493 

Taylor’s remarks on ....494 

FORGERY. 

If document is impugned, all the attesting witnesses should be 
called . «* 

FOUJDAREE UDALUT. Nee Courts. 

fraud. 

Judgments may be impeached on the ground of ..... 495 

Definition of the term... 495 

In sales and contracts, onus of proving on whom reBta .595 

Any written instrument may be impeached on the ground of... .638 

FUTWAHS. 

Mahomedan law officer is to deliver, in criminal cases.18 

Of Native law officer—how may he Bet aside. 23 

Foujdaree Udalut relieved from ........ 23 

GAZETTES, GOVERNMENT. 

How proved,.... ... ,445 

GENEALOGICAL TREES. 

Receivable in cases of pedigree,.... 157 


GHAUTS. »• 

For washing—rights to, provable by hearsay. 


133 
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GOVERNMENT. 

Letters addressed to, not producible without f heir consent,.... ,350 
Indian. See Indian Gov eminent. 

Gazettes, See Gazettes, 

GRAND i URORS. See Jurors , 

GUARANTEES. 

Four, of Beni ham for a witness speaking truth in preference to 
falsehood ,(**,,*...... .,. ,....., t .42 

GUARDIAN, 

Admission of, not evidence...,219 

GUILT. 

Circumstantial Evidence should exclude every other hypothesis 
than that of, ........ f ,.,, ,826,827,845 



% 


HALL AM, 

Remarks of, on discrepancies.* .. f • 777 

HALLUCINATIONS. 

False confessions made under... ,265 

Incorrectness in testimony resulting from. t 4 3 Q 4 

HANDWRITING. 

A witness may be examined as to his belief in the identity of,,, ,382 

Proof of, by Scotch law ,,,..... 334 

by comparison. 385,386,557 

by attesting witnesses.. 549 

where there are no attesting witnesses .. 556 

by experts. ...,557 

HEARSAY. See Evidence*—Mediate. 

HINDU FAMILY. 

Division of, who should prove....... . 590 

not presumed ., .., *.705 

HINDU LAW 

To he observed in Supreme Courts, as regards Hindus, in cases 

of contract and inheritance ... # . . 25 

Limitation of actions by, with regard to personality, is 12 years 23 ( 0 ) 

Excludes testimony of outcasts and lepers.. . , ( 8 fl 

Division ofjvritten evidence according to.... 547 


HISTORY. 

Books of, admissible to prove public and notorious historical 
facts.....81,31 ( 0 ) 


% 
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HUMAN LAW, See Law, 
HUSBAND AND WIFE, 



Testimony of, for and against each other, excluded on the ground 


of public policy. i .iiimiiimi fi.it, •«»< m t m 1 69— 72 

Admissions of wife, when binding on husband .226,226(o) 

Legitimacy of children presumed from cohabitation.,,. ..692 

Wife living with her friends no proof that her husband has dis¬ 
carded her.* r *.. . * ,*"*«*«• i *.,692(/) 


HYPOTHESIS* 

Circumstantial evidence should exclude every other, than that of 
guilt,......826,827,845 

IDENTITY. 

Of a prisoner. See Prisoners . 

Of handwriting. See Handwriting* 

IDIOTS. 

Incapable of being sworn..... 47,48 

Incompetent to testify ... ... ..*^ 4 

Idiotcy not presumed......*7^2 

ILLEGITIMACY. 

Not presumed .*« *.*...< < * * *. .,*,*.*.* 5? 0*692 

Judgments regarding, conclusive*...»M 

ILLEGITIMATE, 

Members of family—declarations of, admissible in cases of pe¬ 
digree .**...*.*.. ....* * * *.* - * # *. 162 

IMMEDI ATE EVIDENCE. See Evidence. 

,?POTENCY. 

Not presumed. *..,... * **■.*»*»* .*.*^62 

'impressions. 

Produced upon minds, Low established in evidence... *115,116 

INCOMPLETENESS* 

A source of error in regard to confessions,,, *...272 

INDIA. 

The Judges in, are judges both of law and fact, except in crimi¬ 
nal trials before the Supreme Courts . ..... .18 

INDIAN GOVERNMENTS. 

Courts ought not to order production of political and other com¬ 
munications between, and the East India Company .70(y) 

INDIRECT EVIDENCE. See Evidence. 
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Objections to witnessea on the 


ground of, removed. 


, 28,73 


INFANTS* See Children. 

INHERITANCE, 

In cases of, before Supreme Courts, tic respective laws of Hin¬ 


dus and Makomedans are to be observed ..*.23 

INNOCENCE* 

Presumed ....590,694,838 


INSANITY* 

Objections to witnesses on the ground or, . *.. *. ♦ . *. * * 364 

A medical witness may be asked his opinion, on the evidence 

adduced, as to the state of n prisoner's mind ......383 

Continuance of, presumed.* *,. » ■ ► > * - * * ..*.796 

INSCRIPTIONS* 

Parol evidence admissible to prove . ...671 

INSOLVENTS* 

Fraudulently assigning away property, cannot recover it in 

equity.... ..291 (m) 

INSTRUMENTS OF EVIDENCE* 

‘ X dDivision of the subject.*......307—8 

‘JGitr j( Ij 

Distinction between oral and written evidence ... * ,309 

The best evidence should invariably be produced . *.*,319 

Oral evidence considered .. . m m, • 3tl 

( See E viden ce. Witnesses .) 

WlUTXBN IlfSTEUMBNTS* 


The law annexes, in certain cases, artificial effects to*, *,, *77,78,88 
Divided into puttie, quasi public and private, See those heads 


in next page* .*.- * * * * * , *.»< *« 79,149 

When required by law, other evidence in substitution, or to 

contradict or alter, inadmissible*... * * . . ,627 

Parol evidence may be offered* Sen Farol Evidence. 

1. In opposition to written evidence ***** .. 627 

2. In aid of do* ,, . . **,.655 

3. As independent evidence*.*, , *...668 

May be impeached on the ground of fraud ,,.*•***,*,.**,** .638 
When obtained by duress—parol evidence admissible to show * *643 
May ha rebutted by showing legal disability of party .**. * *644,045 
Parol evidence admissible to prove mistake of Tact.*.659 


that instrument never had a 
legal inception or has been subsequently waived or discharged. 

651,652 























INSTRUMENTS OF EVIDENCE— Continued. 

Written In btr tjments— Continued* 

Can only be defeated by those of equ&\ force 
Rules for the construction of.*.*. 


<SL 

,653 

659 , 709,770 


I* Public* 

Artificial effects attached to * *« .. . . * * .* 77—80 

Divided into, Not Judicial ami Judicial .r><i41 

Not Judicial. 

What are such instruments. *-*"**-***•-*442 

How proved ,,, », t », . ...... m . . .443,444 

Government Gazettes ....* • *445 

Proclamations **,**, . *, * *.. * .445 

Recitals in acts **. *.« *. * • 446 

Advertisements fn newspapers • ** ** *. . ..447 

Books, maps, &c * .*...*•*.*-****.* .448 

Proof of foreign laws ,, *, ,*•,»»»*... .. *. *. *. *449 

Maps made by authority of government, or a municipal 

body .......-.. . .450 

Matters which Courts are bound to take judicial notice 

of ....414,451 

Foreign Colonial acts and documents of a public cha¬ 
racter * *...* * * ■ ■ *452 

Proper custody .. * * *. * .* 453 

Registers of births, deaths, marriages .****.*..*»** *454 
Difference between certified end examined copies , * * *455 
Sworn copies ...* *.456 

Judicial, 

Divided into three classes...457 

L Judgments* See Judgments. 


2* Depositions, Exammarions. See those heads. 

3* Writs, Summonses, Processes, See those heads* 

II. Qmsi Public . 

What are such instruments • * *.,*».«»** .>».<■ ********* *».53$ 


III. Private* 

Artificial effects attached to, * ....*77—79 

Classes of.. . * ..... ***** 540 

Division of the subject ,*,***.* . . .* *.541 


Effect of private writings* 

Declarations and entries by third persons generally not 
receivable. . . . . ****** .*542 
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Effect of private Continued* 

Contracts reduced to writing are of two kinds, viz, 
under seal and not under seal ,m mm m513 

, Sense of contracts cannot bo altered by parol evidence 344 
Where writing of a party ia used against him, its effect 
is that of an admission , *..■ ■.. *545 


Admission of a party under seal must be pleaded *, ,, 546 



Proof of priv a to W r itingi » 

Comment of Sir W. Jones on the character of the 

Hindu law of evidence ,. * * .* . 547 

Division of written evidence according to do* do. ..547 

Instrument should always be produced.. ,. 548 

Writing of the pa^ty, and signature, must bo proved . .549 
If sealed, execution of Instrument must be proved ... ,549 

Meaning of the term execution » *.. » H 549 

Attesting witness should be called to prove his own and 

the party's signature * ..550 

One witness will generally suffice . < *. ...» ,55£ 

I f do cum m t h i m pugne d all th e wl trie m i s sh o ul d be 

called . .... . , ... ,....552 

Attested document may be proved as if unatteeted 553,554 
In cx parte cases, attesting witness must bo called , . . ,554 
Admission if patty obviates necessity of calling witnesses 535 


Where no attesting witnesses writing of party how 

proved .....558 

Proof of handwriting by comparison ...557 

Witness may speak of probable period when docu¬ 
ment was written . ., , ...* • . ,558 

Expert may state hie belief that writing ia in a feigned 

hand . . ...... *****858 

Comparison by the jury * .. .. ...559 

of undisputed with disputed document 560—582 
not allowed in Madras Supreme Court in 

criminal trials . .562(3) 

Marksmen competent attesting witnesses., i,,563 

Document how proved when attesting witness is blind, 

insane, dead, or not forthcoming 56$ 

when witness is sick... .507 

Notice to product document in possession of opposite 

party when required IIMM . . 568 
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INSTRUMENTS OP EVIDENCE— Continued, 

Proof 0 / private writings — Continued, 

Notice to produce do eu meat not required when de¬ 
fendant it charged with having stolen it. fi69 

When secondary evidence of contents of document 

may be given. , .670,573 

Proof of document produced by opposite party when 

required . « . . *.* . .671,572 

Verbal evidence of contents of document when may be 

given .,, ., .673 

Copy made by copying machine affords proof of its own 

correctness. . .*,.*. .. * 673 

Certified, examined, or sworn copies receivable. , # * . < 673 
Copy should he produced if producible.« . *, * *573 

INSURANCE, 

When impeached on the ground of fraud, evidence of declara¬ 
tions made by the assured is admissible .. *. ..,126 

Qualifications in Marine Policies, by whom should be proved.. * * 523 
Presumptions with regard to Insurance law ,,, ■« ,7Ol,?6j(/),70i(jr) 
INTENTION. 

Doctrine of, noticed... ,682,683 

INTEREST. 

Objections to witnesses on the ground of, removed <«*.. 28,73 

Receipt of, some times entered on bond, to take it out of the 

statute of limitations . . *. . .*...,189 

Useful precaution to provide that payment of, should be endors¬ 
ed on bonds, with the initials of the obligor.190(5) 

(Sw Interest—Declarations against, Public and General Interest*) 
INTEREST — DECLARATIONS AGAINST. 

Hearsay evidence receivable . ,.,,127,170 

Principle of the rule , , t *. . . .... .171 

Ordinarily offered in written form, but oral statements also re¬ 
ceivable. . . .. „.172,172(j/} 

Declarant must be deceased, or beyond reach, or incapable of 

giving evidence . ., , . . « ,174,178 

Author must have had the means of knowledge ,,. *.. 175 

Interest must be of a pecuniary or proprietary character *.176 

Cases in which such evidence is ordinarily tendered, viz. 

Entries of stewards * *.. * . . ..... 177 

tax gatherers . « *»,. 1 ........ *.177 

bailiffs.. . . .... .177 

managers of estates , MIMimHMM n*ml^ 
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INTEREST—DECLARATIONS AGAINST— Continued. 

Why Mich entries are entitled to consider at ion .. 

Entries in private books altjo receivable .*.-**.*♦ * * * * 178 

Exception »*....- *» ..* •' 1 78(4) 

Entries must bo material to the case.* > * *..179 

not receivable when maker is forthcoming ,,,.180,180 

in favor, not receivable »«i *»,, * < 181,181(f) 

need siot he contemporaneous ..Iti 

also pro ve other circumstances to which they refer* *183,*84, 

l84(m) 

viz, birth of a child on a particular day. 184 

description of land held by a tenant and 

amount of rent payable .. 185 

receivable, although fact is provable by other evidence * ,136 
hut proof of handwriting must he adduced in the first in* 

stance * *., *. * * ., , **....... ♦ 187 

thirty years old prove themselves ,.,...187 

some times fictitiously made ,.**...» .18S 

charging one’s self with receipt of interest; in order to 


take bond out of statute of limitations, noticed* , * ,189,190 
In such cases satisfactory evidence is necessary that the 
entry was made before presumption of satisfaction had 

arisen* > , ... . 189,190 

(Sei Interest* Public and General Interest.) 


INTERNATIONAL LAW. Law. 

INTERPRETERS, 

Professional confidence extends to* * *.*.,.844 

INTOXICATION. 

Contracts when avoidable on the plea of*.. ,,,,, .. *645 

INVESTIGATION, 

What .....,.. * 16 

ISSUES* 

Judge settles those to be proved ,, *.. . .-585,598(0) 

Proof must be confined to,. *,, *.....800 

Proof of substance of, sufficient* , *., * .009—12 

JUDGES* 

Do not make the common law, they only declare what it is.9 

Of facts—in England the jury are ... * *, ,17 

Of law and fact—in India, the judges are, except in criminal 
trials before the Supreme Courte .... 18,673(t) 
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JUDGES— Continued. 

May appoint assessors to assist thato, but are not bound by 


their opinion .. 4 * * * * *..* 18 

Should ascertain the mental qualifications of witnesses .50 

Not com pc liable to testify as to matters in which they have been 

judicially engaged ...,......351 

Province of, to infer ; that of the advocate to prove ... *, *673 

Guiding rules and principles which are to direct ..772,775 

Should decide secundum allegata et probata .775 

Considerations necessary in determining on the credit due to 

witnesses . *., * *,. * * •, *, * *, *......,.. • • * 77S 

Should weigh not number witnesses..779 


Should remember the law relating to circumstantial evidence and 


presumptions ...815 

Should consider whether facts offered are relevant or not * ,820,821 

Must be careful to establish the corpus delicti, ... ,822 

Should consider whether circumstantial evidence excludes every 
other hypothesis than that of guilt . ,826,827,845 

Must determine between conflicting testimony. .*, .832 

presumptions ...833 

Duty of, with regard to evidence..... *.840 

1, To exclude what is not evidence ...... 841 

2* To ascertain what is the evidence before them ,842 

3, To estimate correctly its probative force * * *...843 

Knowledge of the Vernacular language in which the evidence is 

given indispensible in...*...842 

Study of logic necessary in...... 

Should not allow the innocent to suffer ox the guilty to escape ,, 846 


JUDGMENTS, 


Conclusive between the same parties or their privies but not 


against strangers, ., * . . .63,33,87 

Exceptions to the rule .... * ... 63 

Artificial effects attached to ,, * . . . . 82 

Certain classes of, conclusive upon all the world, viz. 

In rem. .. * . * ...* 84 

Bastardy *. **<*«* . . ..* *.84 

Adultery ..... .34 

Adoption..* *, . 1 .84 

In rem—Homan law on the subject . .. . .85 


Vasoor^ddy case noticed as an instance of a judgment in rem,86,4 75 
Admissible as hearsay, . .......136 
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Must have been delivered by a Court of competent jurisdiction, 

and not be interlocutory* but final , < ...- • *. . k 13V 

Cannot be proved by parol evidence » * .. .66S 

Considered under 3 heads . .d58 

— As to their mode of proof. 

Judgments of MofussU Courts must be on stamped paper, 

and certified by the proper officer . - *45$ 

Supreme Court judgments need not be on stamped paper., ,459 
Insolvent Court decisions do do do ,.459 

Formalities of proving judgm cuts before Supreme Courts , .460 

beyond a Court's jurisdiction, 461 
of Military Courts of Request, 462 
Certificates corresponding with probates or letter of admi¬ 
nistration, how granted, and the if effect .* .463 

Punch aye ta awards how proved . . .* .*464 

2nd. As to their effect . 

Production of judgment is proof of its existence, and of its 

legal consequences against all the world.* * .**465 

Judgment of Magistrate bars enquiry into the truth of the 

facts upon which it is baaed .* * * * . *.*, , 466 

In both eases judgments are conclusive both against parties 

and strangers . *. . .. + * * * ** -« * . * • * *. 

A judgment concludes an opponent, when parties to both 

suits arc the same * ♦ . * * . . . ,468 

Judgments are of two kinds—1st, Interns 2nd, Inter 


paries * .469,497 

Definition of a judgment m rm . . * . .. * ,, . *470 

Instances of such judgments *. . * . *, . * * .471,472 

Remarks of Bowyer on the subject . . * .473 

And of the New York Civil Code.*.. *, ,474 

Judgments inter partes not receivable against strangers , •* ,476 

Reason of the rule. . . *,. 477,478 

Exception to the rule in subjects of a public nature .,479 

Judgments inter partes how generally applied . .480 

Instances of judgments held conclusive ,,« * . 481 

Test for determining whether a judgment in a former 

suit, is a bar in a subsequent one , -... * * , 482 


The particular fact must have been in issue in the former suit 483 
And one which must hare been necessarily enquired into,,.484 
Judgment must also have been pronounced decidedly upon 
the point at issue . .*...48J 
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JUDGMENTS— Con tinned. 

And given upon the merits..*.... .486 

A judgment intended to be used as a bar, ought to be pleaded 487 
Judgment in a criminal matter, not admissible in evidence 

in a civil action ....488 

Civil judgment also inadmissible in a criminal trial . ,489 

Judgment not binding if Court be interested in subject in 

dispute ..*..* ..490 

3 rd. How may he impeached or rabutted. 

Any judgment may be impeached on the ground of fraud 

or collusion .. * .,.* * 495 

Or where it had no existence, or was void ah initio, or 


where the Court had no jurisdiction . 496 

Or where it has been reversed. ... . # - . *. „ * . *. ,498 

(See Foreign Judgments.) 

JUDICIAL DOCUMENTS, See Instruments of Evidence. 

JURORS. 

Are sole judges of facte in England. • . ..«., 17,6 73(f) 

Are empannelled in Supreme Courts in India in Criminal trials «,18 

May be summoned on Criminal trials in the Mofueeii . , M ,.18 

Formerly summoned from the neighbourhood, 136 

Not bound to disclose the grounds of their award.353,354 

Comparison of dotumenU by , * . * . .. . ..,559,560 

JURY, See Jurors. 

RING OF SPAIN. 

Outlawed in Westminster Hall .,. ..* ... Gl(*) 

KNIGHTS TEMPLAR, 

Specimen of hearsay evidence, as afforded against . . ,65(^) 


LANDLORD, 

Title of, to rent or to eject, cannot be disputed by a party who 


admits he is his tenant , . ,, . . . ., * *. , 95 

LANDS, 

Waste*—right of pasturage of, provable by hearsay. *. * . .133 

Whether a plaintiff is exclusive owner of, or had a right of com¬ 
mon only, not provable by hearsay . .. .133 

Whether purchased, or is part of an entailed estate, not prova¬ 
ble by hearsay, . .. *.... i *.,,, .133 


Description of T held by a tenant, and amount of rent'payable* 
may be proved by entries against interest in a steward’s books 1S5 






















INDEX, 


505 



jUUgC * * * - - - ..* » ■ ■ * * * * * * 

Instance of mistaking “ four words'* 


given, indispensible in a 

.* ,,...*842 

for (t four times” 842 


larceny-. 

What .. * . .... , *. .. . .. . WS 

Presumption of, arising from recent possession of stolen goods*.594, 

594(4), 5M(A),774 

LATENT AMBIGUITY. See AiftbipUify* 


LAW, 

Is either Divine or Human .. . .* * * * 1 

Human—How depends upon Divine .. *, . ..2(tf) 

divided into international and national, ******* .2 

International, or law of nations—definition of.. *******3 

National or municipal — definition of *. ****** *"M(5),5,5(c) 

Of England—consists of written and unwritten rules, . . . .6 

Written—means the statute kw . . . *. #.*•***•*«* - 1 

Unwritten— consists of the common law and equity ...^ 

Common— not made by the judge, who only declares what it k. „. ,9 
Municipal—divided into substantive and adjective .. * - * * #*IG~~ 12 

Substantive— is either declaratory or mandatory , . 11 

Adjective —is cither preventive or remedial .. H 


Substantive—includes all rules prescribing Hues of civil conduct 13 
Adjective—embraces the law of procedure, pleadings and evi¬ 
dence .....*... 13 

Native law officers are to attend at civil trials in Mofusail Cour J i 


to expound . .... **<*«*.,.******* 18 

M&homedan kw officer delivers hia futwah in criminal trials ... ,18 
In Indie, except in criminal trials before Supremo Courts, the 

judges are judges both of law and fact .*.*...*, *, IS 

Confessions resulting from mistake if ,...'....255 

Foreign —a witness skilled in, may be examined,. ***.,...... ,389 

proof of .. *....****** 449 

Presumption that every man knows. . . .* * • *»*684 

f Set Hindu Law. Mahomedan Law.) 

LAW INSURANCE, Sc: Insurance Law* 

LAW OF ENGLAND. See Law. 

LAW OF NATIONS. See Law, 
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LEADING QUESTIONS* 

In examination in chief* See Witnesses—Examination in Chief of 
In cross-examination* See Witnesses — Cross-examination of, 
LEASES, 

Old—are as receivable as the oral declarations of deceased in¬ 
dividuals .. >..•*•••**••.*. 136 


LEGACY* 

To a creditor presumed to be in satisfaction of a debt **.*,«•» .667 
Portion advanced to a child presumed to be an ademption of, .667 
LEGISLATIVE ACTS. Sea Acts. 

LEGITIMACY, 

Presumption in favor of, where husband and wife have cohabited 
together. . .5 90,0 92,692(s) 


LEPERS P 

Testimony of, excluded by Hindu law * *.... .«*.*30 


LETTERS. Sea Writing 
LIFE. 

Presumptions regarding continuance of .*,**,* .707 

probable survivorship, *****,.. .. *798 

LIMITATION. 


With regard to personality—by Hindu law 10 years—by Regu¬ 
lation law 12 years—by English law 6 years—yet the Utter 


prevails against Hindus ...**.2S(o) 

Receipt of interest sometimes entered on bond, to take it out of 

the statute of .*». *.. ****** .. ,, * *, 189 

A party may decline to avail himself of the statute of *. *.666 

US MOTA. 

Meaning of the term . . ****** • *.HI 

Limits of the rule in cases of public and general interest ****** H2 
Declarations made, inadmissible in questions of pedigree *.*,., 184 


LIVING. 

Right of presentation to, not provable by hearsay ,. *, f , . .133 


LOGIC. 

Study of, necessary in a judge ... ****** .* • * 814 

in legal training..845(a) 

LUNATICS. 

Capable of being sworn during a proved lucid interval *.*.** 47,48 

When incompetent to testify **..«***«*..* *.. *. 74 

Contracts of, when legal* *.* • * *.*.* *, 645 

Lunacy not presumed ... *702 
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' MAGIC, See Witchcraft, 

MAGISTRATES* 

Precautions to be taken by, in regard to confessions , *»* *. i * * *278 

Considered persons having authority . . *. * * .284 

Judgments of, bar enquiry into the truth of Urn facts upon which 

they are based.- - • * -. * * * * ■ . * * - * * 466 

Protection afforded to..* ■ - * .466(a),685(/*) 

Persons acting magisterially presumed to be . • t-. • • • . 098 

MAHOMED AN LAW. 

Not the guide In taking evidence in Mo fuss it Courts 4 ***********23 
Evidence of a female not receivable according to .*<**.*****■ *23,30 
To be observed in Supreme Court in eases of contract and in¬ 
heritance, as regards Mabomedans * . ******* .. * ,23 

Com pari son of handwritin g no t p e r mi tte d by .385 

If defendant denies, plaintiff must prove affirmative according to, 587 
Evidence of aceoinplLces insufficient for conviction by ,,**.*■* 784 

MAHOMEDAN LAW OFFICER* 

Is to deliver his futwak in criminal cases .*.IS 

Futwah of, how may be set aside ,,. *.**<* ... .. 23 

MALICE. 

Legal and actual — distinction between **. * * . * ,682(m) 

MANAGERS OF ESTATES* 

Entries of, ordinarily tendered as declarations against interest , . 177 
MAPS- 

Old—annexed to deeds, receivable in questions relating to an¬ 
cient possessions . * . .. * * . -****. .147 

are as receivable as the oral declarations of deceased indi¬ 
viduals * , * ....■. *. • ■ *..136 

should come out of proper custody * *. .* *. * 45$ 

Public—Courts have power to refer to, on public subjects * *, *448 
Made by authority of Government, or a municipal body, but not 
for any litigated question, require no further proof than pro¬ 
duction *...... .. ,*.*■* .*. * .450 

MARINE POLICIES, Set Insurance * 

MARKSMEN* 

Competent attesting witnesses. *■*■*.**»** . t , *,, t 563 

MARRIAGES, 

Artificial effects attached to registers of...81 

May be proved by a witness who wes present .. '668 

Contracted in a foreign country—presumption regarding , * *,, *716 
























MARRIAGE SETTLEMENTS- 

Recitals in* have been received in cases of pedigree *...159 

MARRIED WOMAN, 

Representation of a man that a woman is his wife* renders 
him liable for her debts*.* ,, ,.. .,,»*, ,95 


' (See Husband and Wife.) 

MASTERS. 

Considered persons hauog authority/. »,,»*»».. , *- * 

MEDIATE EVIDENCE- See Evidence . 

MEDICAL MAN, 

Professional confidence does not extend to. 

Caution necessary in receiving professional evidence , 

MEM REES OF FAMILY. Sm Relatives, 

MEMORANDUM* See Memory* Writings, 

MEMORY. 

Witness may look at a written memorandum to refresh his , ., ,392 


Cases in which this course is allowed.*..*, *.393 

Instrument should generally be in the handwriting of the per¬ 
son using it ...394 

Law on the subject.*,,.... 39-5 

Memorandum itself must be produced ,.,, .... ..396 

Opposite pleader has a right to see the document ..* *397 

Witness may be cross-examined to test his memory ,,.* 411 

Even without allowing him to examine the writing .* * * * ,413 

MENDACITY. 

In reporting confessions ...* ■. 370 

MILITARY BAZAAR STATIONS. 

Attendance of witnesses at*, ,, ....* * .... 322 

MISEE PORTING, 

A source of error in regard to confessions ..* .271 

MI8EAL8. 

Roman Catholic-Gentries in, have been received in cases of pe¬ 
digree Mi ll..* * *...* *. 

MISTAKE, 

Of fact—confessions resulting from.. * *.* .253 

Of law—• do, do* .....255 

MISTRESSES. 


Considered persons having authority ,,,,, M *.nmunM^ 


264 
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MONUMENTAL INSCRIPTIONS. 
Credit to be attached to .... 


1KDKX. 


Farm—existence and nature of, not provable by hearsay 


MQONSIFFS. 


District. 

Attendance of witnesses before...323,324 

VinutaB. 

Attendance of witnesses before......323 

MORAL GUARANTEE. See Guarantee, 

MOURNING RINGS. Sec Kings. 

MUNICIPAL LAW. See Law. 


NAIR WOMEN. See Females. 

NAPOLEAN. See Buoiaparle, 

NATIONAL LAW. See Law. 

NATIONS—LAW OF. See Law. 

NATIVE LAW OFFICERS. 

Are to attend at civil trials to expound tbe law . ..... 18 

Futwab of, how may be set aside ...23 

NATIVE STATES. 

Attendance of witnesses residing in, how procured..330 

NATURAL EVIDENCE. See Evidence. 

NATURAL GUARANTEE. See Guarantee. 

NAZIR. 

Summons to defendant is served by .533 

NEGATIVE. 

Capable of proof...588(l) 

Who must prove ..*. 

Plaintiff not bound to negative defence in the first instance . .. ,596 


newspapers. 

Proof of advertisements in ■ ■ 

NON-RESPONSION. 

Confessions may be made by 


273,274 

















NOTICE, 

To produce a notice not necessary *.*. . .. p t H f 575 

may be given to party or pleader ■ ****** .576 

possession of document must be shown*..577 

document when so produced becomes evidence , * * .583 
Party who gives, not bound to pursue the matter further*. ».»«, .563 


OATH, 

Or ita equivalent, a necessary preliminary sanction to the delivery 


of evidence ,.. **.. *.**....,. * *, * * * 30,40 

Must only be administered in a judicial proceeding...45 

Persons capable of being sworn .. *.... *46—50 

Abolished on all but the most solemn occasions ..., *..52 

Solemn affirmations largely substituted for, injudicial investiga¬ 
tions ... ...52 

Principal legislative enactments on the subject of..... 53 

New York Civil Code provides that any person may take a so¬ 
lemn affirmation at his own option , * *. . * .53 

Always dispensed with in cases of religious scruples and dying 

declarations ..,, ♦ *......55 

To be administered in the form most binding upon the con¬ 
science of the witness...*.5^59(0) 

Result of, excludes hearsay ... *,.64 

Persons incompetent to testify, .. *.74 

Refusal of a Moonshee to be sworn, noticed,.* *.,316(5) 


A man swearing falsely to belief may be indicted for perjury.,, *387 


OBJECTIONS TO WITNESSES* See Witnesses. 

OFFICE. 

Continuance of, presumed . *.,,**« ....706 

OMNIA PRJESEMUNTUR SOLENN1TEE ESSE ACTA. 

Presumption of law in favor of..... *590,635,607 

ONUS PROBANDI* 

On whom rests by Mahoraedan law **.,**,• ..587 

Test for settling the question. hi... ..589 

When may be shifted, and when not *.*,***,, .. 590 

On whom rests in cases of alleged division in Hindu families * .590 

In cases of death, when cannot be shifted, *.... * *, 590 

On whom refits, in criminal prosecutions ..♦.,591 

where proof of negative is essential 691 

in charges under legislative enactments, *.592 


In actions on contracts , ., ,. . ..*,. * 593 
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On whom rests, where means of proof are peculiarly with defend¬ 


ant ,.* . , ,,, * * *, *., ^, * f 594,59 1(e) 

Archbishop Whately’ a remarks on the subject.. • . ,597(n) 

OPINION, 

Can only be proved by hearsay .114 

ORAL. 

Statements—admissible in matters of pedigree .. .157 

ORAL EVIDENCE. See Parol Evidence* 

ORDER. 

Of court— -is evidence in the court which issues it. *.534 

Certified copy required, if for another court,.534 

ORIGINAL EVIDENCE, See Evidence, 

OUTCASTS, 

Testimony of, excluded by Hindu law .»«••*•*« 30 

OWNERSHIP. 


Reputed — is made up of tha opinion of a man* a neighbours , 4 , , 114 
Modern — exercised by virtue of ancient documents, must be 


shown in questions of ancient possession ....,,,145 

PALET. 

On discrepancies,..., *.... 777 


PAPERS* See JVri tings, 
PARLIAMENTARY ACTS , See Acte. 
PAROL EVIDENCE, 

INADMISSIBLE, 


Where the law requires written evidence. , *, 628,658 

Where parties agree to write their intentions *. . 629 

To vary or contradict a written instrument . ,629,630 

Admissible 

To subvert a written instrument .. ,, , .. *637 

To show that contract was for unlawful object . . .... ,639 

instrument has been obtained by duress .*,*♦*, ,643 

To prove consideration *. . . ...047 

mistake of fact in instrument, .. . .650 

that instrument never had a legal inception ,, * ,1,,, ,651 
has been subsequently waived or dis¬ 
charged . .. . * . Hill.652 
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FAROE EVIDENCE.— Ccniinmd. 

Admissible.— Continued. 

To give effect to a written instrument *, . ... 656 

1. By eetafcttdung its authenticity..... .657 

2. By applying it to its proper subject matter .***,* .658 

3. By explaining it *» ( . ...,.660 

4. By annexing customary incidents t . .. >. *., 664 

5. To rebut a presumption ...., - *,.* *.., *, 6GJ 

To prove usage or practice of trade.660,661,662,665 

But no t to contradict what is plain *. * .*,, . .663,666 

To prove a marriage.- * *..., » . i, *..*669 

payment of money. .****>... f .,*669 

To contradict a document which might have been pleaded as an 

estoppel ...*.*.*, *.*670 

To prove inscriptions.. t ...., *, * ,„671 

As original and independent evidence * 668 

PARTIES* 

Admissible as witnesses... ? f , ., ,28 

Judgments conclusive between *, . *.. ,*.***.. .63,83,87 

Estopped from denying their own admissions. *...,95 

Admissions of privies equally receivable with those of 220 

Effect of a receipt against .. 220(x) 

When bound by declarations of partner or agent . * * *. .. 223—£25 

How far bound by admissions in pleadings .229 

Bound by their own conduct during progress of cause „..230 

Admissions may arise from conduct of *.*..231 

Bound to answer criminating questions, but replies cannot bo 

used as evidence against them ...*. * *. 286 

Not bound to produce documents irrelevant to the suit, or confi¬ 
dential communications with professional advisers, unless they 

offer themselves as witnesses....... * # . ,, . .. 341,674 

May be compelled to give evidence and produce documents in 

the same way as if they were not parties ...342 

Meaning of the term ,., *.. ... ,,*.*,.*481 

Must produce evidence to prove issues*.....585 

Entitled to the aid of the comments and arguments of their 
pleaders ...... ,.*,»'»«.«•*597 

PARTNER. 

Declarations of, when binding on party..*, *. 223—225 

Presumption regarding continuance of partnership /, M i »»* * * * ,W6 
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PASTURAGE, 

Of waste land, light to, provable by hearsay •»11 * • * < * * *■«< * <133 
PATENT AMBIGUITY, Set Ambiguity. 


PAYMENTS, 

May be proved by parol evidence 


,669 


PEACE, 

Rights of, a branch of international law .* * i > t **«•«•»•*• • 3 


PEDIGREE. 

Generally not provable by immediate testimony . , - *. * 125 

Hearsay evidence admissible in cases of , * *. ..«. . • . 12? 

Principle upon which hearsay is admitted . 149 

If more satisfactory proof than hearsay is forthcoming, it should 

be brought forward. P ... * . +» ISO 

Division of the subject* ., ..... . 151,152 

What are matters of # ...... .......... P «« P t «» ». . 153 

Meaning of the terms descent, relationship and affinity 153 

Evidence of particular facts, such as births, marriages, deaths, 

receivable . *... * ....... . . 154 

Hearsay admissible to prove time, but not place of birth ... -155,156 

Perms in which hearsay is generally offered *. * . *, 157 

Oral statements . *. .. *. - ..... >157 

Entries in family Bibles, to which peculiar w eight is attached* 157* 

156 

Inscriptions on tombstonea and coffin plates .. ... 157 

Genealogical trees hung up in family mansions . *. 157 

Engravings on mourning rings ., ..*.* 157 

Forms in which hearsay have been received. .. ..159 

Entries in Almanacs, Prayer Books and Roman Catholic Mis¬ 
sals . ..•••*.*.» . . .. 159 

Family documents and family correspondence.,. .... . .159 

Recitals in family deeds . .,, * .*.. . 159 

Marriage settlements... * . 159 

Descriptions in wills ........... ... 159 

Armorial bearings , .. ..159 

A shoemaker's measure containing part of a family deed ,, . .160 

Credit to be attached to monumental inscriptions .. 161 

Qualifications under which hearsay is receivable... ,162 

Original author should have had means of knowledge. 162 

Declarations of relatives and members of family (legitimate or 
illegitimate) receivable , f , 162 
































Evidence of intimate acquaintances also admissible, after 
death of declarant* equally with that of deceased members.*. 163 


Declaration must hate been made ante litem mo tarn *.*. *164 

Gtmtion necessary in receiving hearsay...,.164 

Depositions relating to, receivable against strangers *511 

But mast have been made ante litem motam. ..........512 

PERJURY. 

Penalties of 5 attach to wilfully false statements upon affirmation* ,54 
A man swearing falsely to belief, may be indicted for.,.3$7 

PERSON. 

Proof of description of, sometimes material. *.. ...620 


PERSONAL EVIDENCE. See Evidence. 

PETTY JURORS, See Jurors. 

PICTURE. 

Likeness of, established by evidence of impression produced on 


the mind$ of spectators .. . . *<*,*..* . .. .116 

PLACE. 

Proof of, when necessary * * % * * . * . . .. * .. .617 

PLAINTIFF. 

Not bound to negative defence in the first instance *.596 

PLEADER. See Counsel one! Client. 

PLEADINGS, 

Object of . .... . 16,15(/) 

Party bow far bound by admissions in • *. * . * » *...» *. * ■ . .229,537 

How proved.... * . * .. 6 35 

Effect of, as admissions ,.,, .. *, .. * . .. *536 

Should be drawn with care.. . . * .,. ,537 

Proof must correspond witL title alleged in pleadings .,,. 613 

POLICIES. See Insurance* 

POLITICAL COMMUNICATIONS. See State Secrete* 

POLITICAL GUARANTEE. See Guarantee* 

POSSESSION* 


Presumption of larceny arising from . 594,594(y),594(^) ; 774 

PRASLIN, DUKE OF, 

Trial of, at Paris, noticed ....... * « * *246 

PRAYER BOOKS. f 

Entries in, have been received In cases of pedigree minnni 
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PRECEPTS* 

For execution of decrees, .. . ..534 

PRESCRIPTION. 

Generally not provable by immediate testimony ..125 

Depositions relating to, receivable against strangers . 5X1 

But must have been made ante litem mo tarn .,,.,512 

Presumption founded on,. * .... .-i.. 686 

PRESUMPTIONS. 

General observations on. , . . . .,... 97,98 

Artificial ,,, . 675 

Oflaw, ... 675 

Of fact* or natural presumptions ,....$76 

Probative force of , , ,.. 677 

XBEKBtJXTABXrF. 

A person under 14 years incapable of committing a rape .679 

A child under 7 years cannot commit a felony,.. .680 

A sane man contemplates Urn natural consequences of his own 

acts ..... . ,681,682 

Every man knows the law . ,.... .684 

In favor of proceedings of Courts of J uatice ... . . 6B5 

prescription. ,,,,...686 

Purchasing goods implies a promise to pay for them . 687 

"What a man has deliberately done is true, ,688 

That a bond or deed has been executed for a valid consideration,689 

Neglect to defend, a confession of right of action... , .699 

Some damage results from an unlawful act. . ,..,*691 

In favor of legitimacy where cohabitation existed., . .,590,692 

List of irrebuttable presumptions from New York Code, . ,693 

Rebuttable, 


Of larceny from recent possession of stolen property,,, , 594, 594(y), 


594(A) 

In favor of innocence .. .590,694,838 

A gainst dishonesty—and ouster. . .. .. * 694 

That consideration has been given for a promissory note 695 

Against irreligion ... 696 

In favor of evidence. ...... .... , 696 

That things are rightly done.. *690,697 

Respecting prior, intermediate and posterior acts ,697 

party acting officially »,698 

Arising from possession and user . *. *,, ,694,699 

from non-user, **«»-•■* «•« t f ,» t »* * <. . . 760 




































PRESUMPTIONS— Omimued. 

R j£ b tit t a n le— Con tin ued. 

Regarding insurance law * *.*, »70l,70l(/) I 701(g) 


PRESUMPTIONS— Omimued. 

Rebuttal i*—• Con tin ued> 

Regarding insurance law * t . t , *, »701,70l(/) l 701(g) 

the order of nature «* ,.*., * ..702 

lunacy . . ..* *.,.* ,,,.,.*702 

gestation...702 

Arising from observations touching the physical and moral world 703 

ordinary conduct of mankind, vi . . . .704 

faming. *,****••**...,..*, .705 

hiring and letting. ,,****i***.,,.*. . ,. * 705 

price of goods * * * *.*.* . .705 

cancellation of document . *, *.*.705 

execution of document *,,.*,*,* .*.705 

shares of partners .,,.*.*.,705 

that Hindu families are undivided* ,,*,<.,* .705 

want of evidence of publicity in adoptions 705 

continuance of things in a particular state 700 

continuance of human life,.... ..,.. .707 

survivorship ,, * *,.,,...708 

Against a ‘Wrong doer * *, *..*.709,709(0} 

Where instrument is suppressed, altered, or fabricated ,,,.7l0 

Wh ere beet e vi de n ce is e uppresse d .710 

Caution necessary in dealing with false defences ,, ♦ * ,* 711,712,741 

Of international and maritime law*,*, *. ,, .. ,713 

As to domicile.*. *.,***,* . *7I4,7l5(y) 

As regards the Lex loci contractus....715 

marriage contracted in a foreign country .716 

List of rebuttable presumptions from New York Code ...... n,.717 

Natttbal. 

What......716—720 

By evidence of things .. *.721—725 

By conduct antecedent to crime.* *.726—732 

Prom subsequent conduct..,., * *..* *, ,733—740 

CoKFmcTiNG* 

Judge will have to make his election between., * *.833 

Rules for guidance where presumptions conflict .,, *834—839 

Special presumptions take precedence of general onea .835 

Presumptions derived from nature stronger than casual ones*, * *836 
which give validity to acts are favored ,».,*,,,* ,837 
, in favor of innocence do, *...838 

PRESUMPTIVE EVIDENCE, At Eridmt* 
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Reasonable—understood in contracts* though not expressed,«, * €64 

PRIMARY EVIDENCE, 8$* Evidence. 

PRINCIPAL, 

Useful precaution to provide that payment of* should be endors¬ 


ed on bonds, with the initials of obligor .. . 190(e) 

Agent bound to disclose communications of . . . 31$ 

PRISON. 

Patties to be examined before they are committed to . ,.,525 

PRISONERS. 

A witness cannot be asked as to bis belief in the identity of, 

from a description by others . . . * .. .382 

May be examined, bat not be required to swear to, or affirm the 

truth of their deposition ,, ,, .* . . .513*525 

Depositions against* must be taken in writing..., 513 

In presence of the accused , * ... . .. 514 

In full... ,. * . , , ,515 

And signed by deponent . . .... ,516 

Depositions taken in a foreign language should be explained to.514, 

522 

Proceedings to be forwarded to the Court with < », , ( , f , * *, ( , *517 

Depositions may be used by, to contradict a witness . ,f>!9 

To be examined before being admitted to bail or committed to 

prison ,. . ..*. . .525 

Examination of, to be reduced to writing . . . . ..525 

Proper time for taking the examination of, * *. ( ,, 526 

Difference between examination and confession .526 

May decline to answer.. 527 

The exact words of, to he taken down . .. ( , ,528,529 

Signature of examinee required. . .530 

If refused, evidence may he given aliunde of truth of contents,., ,531 
Amount of proof to be given, before an examination is receiv¬ 
able in evidence .. , 4 , . .. . . . ....532 

Should have the benefit of doubts..*.830 

PRIVIES. 

Judgments conclusive between same parties or their, . *. . . . ,87 

Admissions of, equally receivable with those of parties #*..*,■ ,220 

In blood, law, or estate—explanation of the terms . . . .221,481 

Declarations of, binding upon their representatives, ... * ,222 

PROCEDURE. 

Definition of. . . . . 




























INDEX. 

PRO CHAIN' AMI, See Guardian. 

PROCLAMATIONS. 

Artificial effects attached to ... •... 81,61 (rf) 

How proved .... 4-12—5 

PROFESS ION AL ADVISEE. See Counsel and Client. 

PROFESSIONAL CONFIDENCE. See Counsel and Client. Medical 
Man. Chrgyman. 

PROFESSIONAL EVIDENCE, See Medical Man ,. 

PROMISSORY NOTE, 

Implies, but is not conclusive proof of* consideration! ,92,695 

Proof of date of, when material.* * - -.615 

Terms of, cannot be changed by a contemporaneous \ arol agree¬ 
ment , - *.* ... t * *9 4 . * , ' * * *.* - * ■ .. 

The words H value received” not required in »»»»»»■ < *.. ,664 

Days of grace allowed by custom may be proved by parol evi¬ 
dence . ....* » • ... 

PROPERTY, 

Description of, must be proved as Uid 619 


,665 


.20 


PROOF, 

What amounts to ... *.*.. 

Of written instruments. {See Instruments) .<44^ 

Of pleadings. (See Pleading*) ..... *•••**.&35 

Burthen of, on whom rests..* • - * *«• * * < * * *585 

Of facts must be produced by party who seehs to benefit by them 686 

What need not be proved.*..*.*.698 

What must be proved,.. * * * *...* * ■ 699 

Must be confined to the issue ,.,.-..*.666 

la cases of assault.. *..... 601 

Of collateral facia when receivable ««* *.*. * - * *, ■ ■602,605—8 

Of character, when receivable.... ■ * - * .003,604 

Of substance of issue sufficient •*, * *..,...* 600—12 

Of one title, while pleadings contain another, not allowed, *... .613 

Of larger right, merges a less right . * *....61 3 

Of time, when material .*«.. *.615 

when not material.*.*.... . .616 

Of place, when necessary ,*.*,*..*•*»■* ,617 

Of value, do. .....613 

do, ,.*..-.* * • * *619 


Of property 
Of person do* 

Of consideration do. 


..620 

.649 
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PUBLIC AND GENERAL INTEREST- 


Hearsay evidence admissible in matters of, ,,***« * »* *»* . 127— 129 

why received . , .. * . 130 

Distinction between the terms public and general .. . .131 

Division of subject * * * * * .*. *, ..,132 

Examples of matters which will ordinarily be found in Mofuasil 

practice, viz, ,♦.***,*,. ,,, ,.**.133 

boundary between villages* * , t , , >**.,*„* .133 

tbe limits of a village or town * * * . * ,* . * * 133 

right to collect toils* ***.,,**..,*, * * ** .., *,,■»133 
right to trade to the exclusion of others ******** 133 

right to pasturage of waste lands , * . **.133 

liability to repair roads or plant trees* .133 

rights to water courses, tanks, ghauts for washing. 133 

rights of common,. . .. .*...*< .***..*. 133 

What have been considered in England as not matters of, viz, * * 133 

rights of electing schoolmaster ,,. .*,*.,* .133 

who are bound to execute criminals . , *,* 133 

prescriptive right to wrecks , * ..133 

whether plaintiff was exclusive owner of soil, or had a 

right of common only * , *...133 

whether disputed land had been purchased or was 

part of an entailed estate, .. . . . *, 133 

right of presentation to a living. *,***.133 

whether a farm modus existed and what was ua nature, 133 

whether a party had a private right of way.133 

whether tenants of a particular copyhold estate had 
the right of cutting and selling wood. 133 


what were the boundaries between two private estates 133 
but where boundaries of a hamlet, were aho those 
of a farm, evidence of the former was received to 


prove the latter ..*..133 

whether hearsay is receivable to prove a private pro¬ 
scriptive right *.... i»•.«*..****** 134 

Hearsay receivable as much against as in favor,. *,, * * • * • *.135 

Forms in which hearsay is usually presented, viz* .138 

old documents, leases, maps. See,*. * * * * 13& 

in India copper grants or sasanums of pagodas,. <« *.136 


verdicts and judgments on the same subject and between 

the same parlies*..*.* *.136 

Qualifications under which hearsay is receivable ...» ...1 39 
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PUBLIC AND GENERAL INTEREST— Continued, 

Doctrine a of Civil law, are the same a® those of the English* m 

to the reception of hearsay in matters of reputation*.. * 138(&) 

In general maiters, hearsay not admissible unless derived from 

persons conversant with the neighbourhood. * .138 

In public matters, no such limitation exists,,. 4 , *. * ,, *,.138 

But in the present day objections of this nature affect the weight 

and not the admissibility of the testimony.• 139 

Declarations must have been made ante litem motam* .HO 

The dispute must have related to the subject*matter in issue * * *142 
Doubtful, if testimony is receivable where declarant was igno¬ 
rant of existence of dispute ,,,**, ....142 

Evidence must be confined to general facts, and not refer to par¬ 
ticular acta.....1^3 

PUBLIC POLICY. 

Certain classes of evidence excluded on the ground of * *. t •• 69—72 

PtJNQHAYETS, 

Attendance of witnesses before.....*. 324 

Awards of, how proved..... ***** -466 

QUESTIONS. Sec Criminating Questions. Degrading Questions* 


REAL EYI13BN CEt See Evidence * 
.REBUTTAL OF EVIDENCE* See Witnmes* 


RECEIPT, 

Effect of, against parties ..-.220(a) 

Of agent—effect of *.. - «.223(y) 

RECEIVING* 


Evidence of. In one case, not admissible to prove guilt in another*68 
RECITALS. 

In ftete—truth of, primdJacie established, but may be rebutted, .446 
RE-EXAMINATION OF WITNESSES. See Witnesses, 

REFRESHING MEMORY* See Memory . 

REGISTERS. 

Of births, deaths and marriages—artificial effects attached to >,, *81 


how proved , .. , , *. * ,, ,454 

REGULATION OF LIMITATIONS* See Limitation*, 

REGULATIONS. 

How proved ,,, •,*,,»* * . * » » * ,« n * n »* r« * i * t * * * * M • i r 442—4 















IS DBS* 


mi 

RELATIONSHIP. 

Generally not provable by immediate testimony <Mim.iMn.t35 
RELATIVES. 

Deceased declarations of—receivable in cases of pedigree . * 162,163 
RELIGIOUS GUARANTEE. See Guarantee* 

RELIGIOUS SCRUPLES, 

Oaths dispensed with where parties have ,,.*,*,* ...* 55 

RENT. 

Amount payable by a tenant, may be proved by entries against 
interest In steward's book ..,. *...*,, < VIS5 

REPUTATION, 

Can only be proved by hearsay ,.114 

Doctrines of the civil law are the same as those of the English 
as to the reception of hearsay in matters of...I B$(s) 

RIGHTS, 

* Of war and peace a branch of international law . .3 

Proof of Larger, merges less k a , ,613 

Any one may renounce Ms ..... ,660 

RINGS, 

Mourning—engravings on, receivable in cases of pedigree ..«,, ,167 
ROADS, 

Liability to repair* provable by hearsay,..,.133 

ROBBERY. 

What...,... ,255 

RULE. 

Of court, is evidence in the Court which Issues it .,534 
certified copy required if for another Court.534 

SALES. 

Onus of proving fraud in, on whom rests. . .. . ( 5P5 

SANCTIONS. See Guarantees. 

SASANUMS. See Copper Grants. 

SCHOOLMASTER. 

Right of fleeting, not provable by hearsay ......133 

SCIENCE, 

A witness may be examined as to belief or opinion, in matters of OS3 

SEAL, 

Why considered more solemn than signature...... ,34 

Execution of instrument under, must be proved M M ,, *,,,, , t f 549 
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SEARCH, 

For absent witness, must have been diligent and recent,.*.520 

For missing document, must hare been bond J\de and diligaat , ,580 

SECONDARY EVIDENCE. See Evident ** 

SECURITY. 

Order fox defendant to give ... &Z4. 

Attachment in default of.*.* *»* *.* * - * * * *^34 

{ScexBaiL) 

SHERIFFS, 

Considered persons having authority,, * * *, ( * * * * *.. *»* * *. *»* -284 

SHIP, 

A witness cannot be asked his opinion as to the unskilful navi- 
gallon of, from evidence which he has heard ..383 

SHOEMAKER, 

Measure of, containing part of a family deed, received in u case 
of pedigree ..... ********* .* 160 

SIGNATURE, 

Seal why considered more solemn than....04 

Proof of, by attesting witnesses ...... , 549 J 550,550(p),55l 

by experts.• * -«*. <■■•** .. 557 

Of witness, may bo proved by independent testimony, if he de¬ 
nies it .* *»* * *.*.*.* * *. 

SIMPLE CONTRACTS, See Contracts . 

SINGLE WOMAN. 

Person representing herself as, to one party, not evidence that 
she so represented herself to another *,.* * -.* - <88 

SOIL* See Lands. 

SOLEMN AFFIRMATIONS* See Affirmations. 

SOLICITATION* 

Should not be permitted injudicial matters.. l S45fy) 

SORCERY* jSW Witchcraft. 

squib. 

Party who originally threw, held responsible for what followed 821(f) 
STATE SECRETS* 

Evidence regarding, excluded on the ground of public policy, ,6!?— 

72,355 

Political and other communications between the governments in 
India, and the East India Company, excluded on the flame 
grounds .*. . *u■ m * m »• mi 11 1 * ■f *.. * *^°(s F ) 
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STATUTE OF FRAUDS, 

Certain agreements required by, to be in writing 

STATUTE OF LIMITATIONS. See Limitationt. 
STATUTE LAW. See Law. 

STATUTES, 


Can only be repealed by legislation . * 
Cons traction of, according to the letter 
according to the spirit 
Division of, into parts..* 



89 


.653 

744—762 
763—766 
, ,767,768 


STEALING, 

Evidence of, in one ease, not admissible to prove guilt in an¬ 
other ..-. **••*■•». 88 


STEWARDS, 

Entries of, ordinarily tendered as declarations against interest , ,177 
against interest, receivable to prove description of 


land held, and amount payable by a tenant .IS5 

SUBSTANCE, 

Of issue—proof of, sufficient *.. * *. **•»** .609—12 

SUDDER UDALUT, See Courts , 

SUMMONS, 


To defendant, served by Nazir .. .53o 

SUPREME COURTS. See Courts, 

SURVIVORS HIP. 

Presumptions regarding, when all have perished by one calamity, 708 


TJEDIUM VITiE, 

False confessions made from ., * . ... ..*260 

TANKS, 

Right to, provable by hearsay. .. ( . 13 . 

Tax-gatherers. 


Entries of, ordinarily tendered as declarations against interest . .177 
TEMPLARS. See Knights Templar , 

TENANT. 

Party who admits he is, cannot dispute landlord's title to rent, 

or to eject him.....* * *.. 

Description of land held by, and amount of rent payable, may 
be proved by entries against interest in steward’s ba*sk 135 

Refusing to quit, mode of procedure,*,, i ,*, mi ... *■, *574 
















TSDEX. 


TESTIMONY, See £WmMi 
TIME. 

Must be proved where material «<»...*<,.»• <•»..*.••« * *.615 

Proof of, unnecessary where immaterial », * ..*. * «616 

Reasonable—understood in contracU , ..... >...♦ * 664 

TITLE. 

Landlord's, to rent or to eject, cannot be disputed by a party 

who admits he is a tenant,.... ***... 4 .*»* 95 

Case in which lands were transfered to the Collector, whore plain- 

tiff's title was disbelieved ...574(A) 

Person not bound to disclose his own ... 574 

Party out of possession, when required to prove,,, *.* * *. .574 

Pleadings and proof, must be upon the same , s *. *,,, .613 

TITLE DEEDS. 

"Witness not bound to produce -. .340,574 

TOLLS. 

Right to collect, provable by hearsay .*.IT3 

TOMB-STONES. 

Inscriptions on, receivable in cases of pedigree .. *.. 157 

TORT. 

In cases of, a part of the alleged wrong may be proved ..614 

TORTURE. 

False confessions wrung out by,... * >,, * -, * *. * *...205 

TOWNS. 

Limits ofj provable by hearsay.,...** 133 

TRADE. 

Right to, to the exclusion of ethers, provable by hearsay ...... 133 

Parol evidence of usage of, admitted .....232,661,662,663 

But not to contradict what is plain,.. ■ *,...,<363—666 

TRADESMAN. 

Evidence receivable of declarations of, as to his motives for 
leaving his house, and as to the state of his affairs ...126 

Answers to letters of, requesting assistance, may be read 126 

TREES. 

Liability to plant, provable by hearsay ** .......133 

TRIALS. 

Civir,/ 

Native law offmers attend at* to expound the law *.* * *«*18 


Less degree of probability may be adopted in, than in criminal,> 773 
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TRIALS — Continued* 

CftlKINAX* 

la—-before Supreme Courts, a jury is empaiinelted , *.IS 

before Mofus&il Courts, Mahomed an law officer is to deliver 

Ms futwah p i * ,».*.13 

jurors may be summoned *. *.,18 

Prosecutor must prove the charge,, *,,, .... ,* ..591 

Greater degree of probability required in, than in civil.,, .773 

In order to convict, evidence must be conclusive, ,774 

TRUTH, 

As a general rule, men speak ... *24 

Four guarantees of Eentham, for a witness speaking, in prefer¬ 
ence to falsehood. f ,.....42 

UNMARRIED ’WOMAN* See Singh Woman , 

UNWRITTEN LAW- See law. 

USAGE, 

Of trade—parol evidence admissible to prove.232,661,602,055 

But not to contradict what is plain....663—666 

VALUE, 

Proof of, when material ,..*618 

VANITY. 

False confessions made from.*...262 

VASOOREDDY CASE* 

Remarks on the adoption ia ....86,475 

VERDICTS, 

Artificial effects attached to.*.82 

Admissible r.s hearsay....... *..136 

{Ste Judgments.') 

VERNACULAR* 

Knowledge of language in which evidence is given, mdispensible 

in a judge.....842 

Instance of mistaking -* four word a?* for M four times'V.342 

VILLAGE MOONS IFFS, See Moons ift. 

VILLAGES, 

Limits of, and boundary between, pioYable by hearsay t ,,,,,,,133 
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INDEX, 


WAR. 

Bights of, a branch of international Uw .. . . 

WARRANT* 

la evidence in the Court which issues It ., ,*£34 

Certified copy required, if for another Court *... . .. 534 

WARRANTY, 

Qualifications in contracts of, by whom should be proved.593 

Proof of, must correspond with pleadings....,.613 

WASTE LANDS, 

High!: to pasturage of, provable by hearsay ..133 

WATER-COURSES. 

Right to, provable by hearsay .»..„.133 

WAY. 

Private right of, not provable by hearsay ..* ,133 

WEDLOCK* 

Child-born during, presumed to be legitimate.,,. t 5Q0 

WHAT ELY* ARCHBISHOP, 

Remarks of, on the burthen of proof t 59*l(n) 

WIDOW—HINDU, 

Grants by, for a period of her own life, legal i, P . t 770(o) 

WIFE, Sea Married Watnan* Husband and Wife, 

WILLINGNESS, 

Of witness—cross-examination directed to test . .,, ,43 

WILLS, 

Forms of, prescribed by law ....... ...,, , * 89,90 

Descriptions in, have been received in cases of pedigree .,.,, >159 
If one witness denies execution, others may be called to prove it.433 
Of Hindus, if written, excludes an oral disposition of property , ,544 
Of British subjects—attestation of two witnesses required 553 

Thirty years old, do not require the evidence of attesting wit¬ 
nesses . . .........565 

Must be in writing, except in certain cases , ( * .,628*668 

Custom of making, introduced among Natives of India .,, ,636(t#) 

English—rules for the construction of,* .G36(tp),659 

Doctrine of cypres applied to ....... . .* , 771 

WITCHCRAFT* 

False Confessions of...... «»*#**.« ,265 

cases noticed . . . ..,266,267 





















IKXJBX. 


587 



i 


m 


WITHOUT PREJUDICE. 

Admissions made, not receivable . . ..... *.* *,, 236 

WITNESSES* 

Inaccurately denominated evidences .. *...,.20(t) 

Parties admissible a* ,......... t •»* ..* .28 

Objections to, on the ground of interest and infamy, removed ** * ♦ 28 

Certain classes of, excluded . dm... ..*30 

Four guaranteed of Benthani for their speaking truth in pre¬ 
ference to falsehood... *......I.>.. * .42 

Cross-examination directed to test the ability and willingness of. ,43 

Who are incapable of being **.,***..*.**.., .47,74,364 

Mental qualification, of, to be ascertained by Judge *..60 

Hindu children make remarkably good . . .* *..51 

May be questioned as to their previous convictions of felony or 

misdemeanor .. . .... *.68 

Mode of enforcing th© attendance of, in civil suits. ****** .&J2 

Penalty for recusancy ... * - * * * * .312 

Process for securing attendance of, in Bengal. *.*.*.. * 312(a) 

3^aw regarding attendance of, in Mofossi! Courts , * ■ *,. 313 

Attendance of adverse party, how enforced ... ,♦.*** *314,336 

No appeal against judges 1 decision regarding the summoning, or 

examination of* *....,..*, t * • *!*.**> **•****«! > * •■ .315 

Expenses of, hovv paid ,.....* .*... • * < - * • 816,317 

Attempt to bring Buonaparte out of custody to give evidence, * - ,317 
In custody—‘mode of procuring attendance of, in England**. * * , 317 
Not found—course to be pursued in criminal cases *.**.<,** *3l 8 
Attendance of, on behalf of prisoners ,318 

circular orders of Foujdaree TJdaluton the subjects 19 

before Courts Martial . *...•* m.mi *..820 

before Military Courts of Request ..321 

at military bazaar stations* .... *. .322 

before District Mooneiifs *.*.. * 323 

in criminal suits.*324 

before Village MoonsifFs ,., * M •» .•.•*»*»<* m 823 

before Punchayets , * *.. 826 

Examination of, beyond jurisdiction, by interrogatories** ****** *328 

by commission * * 329 

Attendance of r residing in Foreign European or Native States, 

how procured .*.*.< .».*..**«"* *.* - * * * 830 

Commission to examine, in Ceylon ........ . *. *.331 

Native females of rank, how examined ■..#. *. * * *. 332 

Native women of Nalr caste, how examined •«#«#«*»# *«# * * n 332 
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WITNESSES— Continued. 

Disgrace from attending a Courts no exemption *, *.»,*,,**« * *333 
Persons in. Court compelled to give evidence or produce docu¬ 
ments **********...'*.*... 334 

Parties voluntarily tendering themselves as, how examined * * ,, , . 335 

Not bound to produce their own title deeds.*340 

Protected from lines t cundo, morando, ct redeundo * ,***,.**. 300 

Case of GhoUm Moortooza Khan noticed*. *. It 3fil 

Protection only extends to civil not to criminal suits ,.,•***.,* 382 

Objections to the examination of , * . *. **.****/***,,, 384 

Kemarks on disqualification from insanity *,**,****,*,«,,, , ,364 

Proper time for taking objection to *,,**., ... *,. ,365 

Objections to, according to Scotch law . * * * ^ * *, * * * » .* 366 

Any number of, may be called to prove the same point.367 

M ode of examining * .,..... M , 368 

Vicarious examination of, forbidden ., * t , *.., * 369,370 

Examination of, how regulated .*.. * ,371 

Depo&iUonsof,nOt evidence, where witnesses are alire and can be 

produced *.,*»**.*.*,.■.. * ,,. 7 , , 7 .* P ****** .501 

But may be read if deponents are dead, or so infirm as to be 

unable to attend *. . *. ,. . . ,.,***,*, 502 

Deposition may be taken by English, hw, for future litigation, 

when witness :s likely to die **,,*,***,,,,**,, .* *, ., 509 

Power does not extend to Mofussil Courts ...5i0 

Depositions of, against prisoners, must be taken in writing * ( * , 513 

In presence of the accused, * * *.. . # * , ## f * # /, # * 5-tj4 

In full .. ,**,.*.,.. * ,.*, 

And signed by deponent 516 

Depositions may always be used to contradict or corroborate** ♦ ,518 

by a prisoner to contradict ,* ,,519 
Cause of absence of, must be satisfactorily shown, before depo¬ 
sition is used * ,,. P *; ... ,529 

Absent—search for, must have been diligent and recent l# *.»,. *529 
Proof of handwriting, signature, by* (See Inslfumen£s),5$Q et 

seq. 

Marksmen may attest documents t# 7 * 1 1 ,.563 

Attestation may be proved by independent testimony, if witness 

denies his signature ...*.564 

Evidence of one witness sufficient, except In charges of treason 

and perjury.. .. *• 622 

Consideration a" necessary In determining on the credit due to * ,778 
Should bo weighed not numbered »« t , t ■ • ■ • * * < * .* 779*339 
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WITNESSES — Continued. 

Manner and demeanor of, should be closely watched 785^786 

Ability of* should be tested ... 738 

Nurqbor and consistency of, to be considered.. 789 

Effort of consistency and in consistency of.... 790 

Conformity of their testimony with experience..791 

with collateral matter *, ,,.792 

Ex Amin AlioiT in Chief op* 

Leading questions not to be asked* Criterion of one,,,,372,379($) 

Except in matters introductory ,*..*,.*.*,**.*33 

Or where it relates to id on t ideation . . . * 371 

Stalkie’s remarks on leading questions.. ,,, t( l *t3i5 

Any question which suggests an answer is inadmissible.; * .376 

Pleader may lead his own witness, if evidently hostile to him • *377 
Direct questions allowed for the purpose of contradicling another 

witness ....378 

Or to assist the memory where details su 1 ** of great length * . , - , ,379 

Leading questions forbidden in criminal trials.. * *.38Q 

Subject and matter upon which a witness in chief may be ex¬ 
amined, viz, 

As to facts, and inferences drawn from facts . 1 . *382 

belief in the identity of band writing ... * -382 

opinion in matters of science ..383 

the state of a prisoner's mind ,, *.383 

Subjects upon which lie may not be examined, viz* 

As to inferences drawn from what has been heard fromolhers.382 
belief in the identity of a prisoner described by others 382 
whether from evidence adduced a ship was impro¬ 
perly navigated.* * * ■ ■ 383 

Evidence of experts carried to a great length in France* *388,388(/) 

Opinion of persons skilled m foreign law receivable.389 

Evidence of professional persons—caution necessary in receiving*??90 
May be examined as to hearsay in certain cases , *.,. * <39 L 

Allowed to refresh memory* (See Memory) ..• * ■ ■ *392 

May be examined in chief for both parties ...^39 

Cnos?-Ex^3iiNATioN or. 

Evidence excluded when party has not had opportunity of «.* <40,62 
Directed to test the ability and willingness of the witness. *43,60,/87 
Exception to the general rule in the case of ^ying declarations *.,58 

Efficacy of the test of..... 61 > 398 

Excludes all res inter alios acta > * • • •»• < 1 *•»»*■,•**• 
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Beault of, excludes hearsay . 

Any witness who has been summoned may be cross-examined , ,399 

Leading qxiea ions may bo ask fid ., ,, < , . * * *400 

Collateral matter inadmissible . > . * .*, .,, * .401 

when introduced without opposition* cannot be 

contradicted , , , *, «■ P »« *. * *. 402 

Character of a witness never irrelevant, , * .,108 

Criminating questions must bo answered . . . * .4,04 

when answered in the negative, not open 

to contradiction . ., 405 

Degrading questions may be asked . ( . *. .406 

Fhillipp's remarks on the subject # 4 r* *, 407,407(#) 


Difference between degrading and criminating "questions. ,. .406(wJ 
If degrading question be answered in the negative* former con¬ 
viction may he pro ved , , v , * ■ * ■, .. .. 40$ 

Witness bound to answer a relevant question, although it may 


subject him to % civil suit , >,.,.,., , j?} 

Or to a penalty or forfeiture ... , .* ( , -410 

He may be cross-examined as to writings, .,,.-411 

1st- To establish tho writing itself .412 

2nd. To test hia memory... ,416 

Euk& for cross* examination, established in connexion with pri¬ 
soners* Counsel Act, , .. . . ,414 

Writings should in general bo shown to witness ,415,416 

Witness may not foist irrelevant matters in hii answers,,,.. . , .417 

Dangers of cross examination .. ...«>,.. .418 

False testimony is of two kinds, vis., 

Irt- False in toto ..... . »-.419 

2nd, Tartly true but with a false coloring ....»419 


To what cross examination should be directed in the 1st case ,420 

in the 2nd case., - 421 


Illustrations of the 1st class* via. 

Case of Comte de Morangids,, *,,, *.««* *«<..... 422 

Busannah and the Elders . -,* - * , v 423 

Illustrations of the 2nd class.... 424 

The maxim fahm in mo, falsm in minibus * considered .... 425 

To what cross examination should be directed where the wit¬ 
ness is not suspected of falsehood , -....426 

Remarks of Quintilian* Best and others on the subject * *, ,127*423 
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^ WITNESSES— Continued. 

Kn-EXA-MINATIOH OF. 

To what should he confined . 

How new matter may be introduced . . . »#,«.**.*»**> 430 

* # 

Tjg srmo^x of— how kebut^ep on coxtfibjiep. 

How may be rebutted, * . *. * . . * * * * - * * 4 1 * • 

Party cannot dis credit his own witness by general testimony of 

hia want of veracity » . ,*. * . * • * « ., ,, 1 433 

But may prove the same fact by other witnesses . . * i * * * * * *433 

Party may discredit his own witness by other evidence of the 

* particular facte . . , *, * a * *..*•** .*.* ■ *» .434,435 

IX witness denies any previous statements made by him, he may 
be contradicted by other witnesses m « M i ^ * o • * *,* 435 

Character of impeached witness may bo confirmed by general 

evidence of good character * - * * * . ***** i * ** * * * • • * .437 

May be confirmed by his own previous statement * ► * * «* . * * * > * 438 

WOMAN. Sea Female — Singh Woman* Marrkd Woman. 

VB&OES. 

Prescriptive right to, not provable by hearsay «*.«.*«*■»'*•«* +133 

, WHITINGS. 

BecevPed in certain cases as original evidence *. *. 112,113,120—123 
Old— are ns receivable as the oral deebrafiona of deceased in- 

divlduak .. . . 

Thirty years old, prove themselves ,144,557,565 

Ancient — receivable in questions of ancient possessions, when 

they form part of the transactions ...H5 

Mu^t come from proper custody . *>*« ■ .*.<•# .-♦* ,148,625 

Family—have been received in cases of pedigree *•**,«*•«, t * 15D 
Letters written 44 without prejudice ” not receivable 
Production of documents ean be compelled in Supreme Court * *33S 

in other Courts 337 

5 Validity of objection to production of document must be &£*■ 

teriuined by Court , ,,. * * ,*.»«****•*• * . ,*,#,.**•# < *339 

Party not bound to produce a document irrelevant to the suit, 

unless he offer himself aa a witness . . ,*,,*■«* 341 

Party when compelled to produce documents ****** .342 

Pleader when bound to produce hU clients documents ****** , ,343 
Secondary evidence of contents of document, when receivable ,357,570, 

. 577—9 

Notice to produce a document must be given a reasonable time 
before the trial .. 























WHITINGS — Continued. 

Notice to produce must specify the document requited with 

particularity a..,,*,.,,.,.,*.. ..,. . * .359 

Proof of, by Scotch law * , . * . . ,,. 364 

Witness may be cross-examined as to *. •.. B , ., „, .,411 

Should be shown in general to witness. ,, ( *., .415,416 

Ancient, should come out of proper custody ,,. . . .453 

Meaning of the term proper custody. . *.. ,453 

Notice to produce document in possession of opposite party 

when required . . . . 60S 

not necessary where defendant is 
charged with having stolen it.,, ,569 
Proof of document produced by opposite party when required, 

573 

If document is not produced, a copy or counterpart may be given 573 
Verbal evidence of contents of document when may bo given , ,673 
Copy made by a copying much in e affords proof of its own cor- 
rsotftfH' . • . - ... — *-# •»*<♦- 573 

Certified, examined, or sworn copy,receivable, . .573 

Any person in Court may be compelled to produce a document 574 

Notice to produce may be given to party or pleader ., * * *. 576 

But possession of document by opposite party must be shown, 

or secondary evidence will not be admitted . . . . 577 

Documents beyond reach of Court, how proved. . *. , * ,578 

lost or destroyed,how proved, .* .a . * 579 

Copy of a copy not receivable . .. 581 

Secondary evidence of contents of document, cannot after¬ 
wards be rebutted by production of the original ,.. . - ., 682 

Party giving notice lo produce not bound to pursue the matter 

furdier , ,,,, , < ., ,.. *. 583 

Power of court to call for documentary evidence not adduced by 

parties . ...... . 5856) 

Written document affords best evidence of its own contents ., 622 
Where writing is required by law or compact of ’parties, other 

evidence is excluded t ,,, * .* . .. 6$ 7 

Rules for the construction of writings 659,769,770 

Parol evidence inadmissible where the law requires written evi¬ 
dence, , i t i I * l M , • M l M M t I I M t I.* t i I t M t t > * i ,628,668 

Bow far writing should be applied to all evidence ,»<#,* M i *bI4(o) 
* Instruments* Handwriting.) 
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